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INTRODUCTION

Imagine stepping into the shoes of a recent college graduate, filled with
excitement and uncertainty about entering the workforce. Picture this
graduate, eager to kickstart their career, sending out their resume while
grappling with worries about student loans and adjusting to the “real world,”
only to be met with silence.! The discouraging reality of rejection from
potential employers, or worse, a complete lack of response, is all too
common.? What these graduates may not realize is that an artificial
intelligence (Al) algorithm, has already sealed their fate, often based on
biased criteria.? This automated denial of opportunity raises growing
concerns in technology-driven hiring practices.

As of 2024, 82% of companies use Al to screen resumes, 40% employ
Al for applicant communications, and 64% utilize Al to assess candidate
performance on pre-employment tests.> A 2025 survey of employers
confirms that Al use in hiring has reached near-universal adoption at 99%,
and 98% report major efficiency gains in tasks like scheduling, screening,
and skills assessment. Still, even as hiring managers stress the need for
human oversight, Al tools embed bias that disproportionately impacts
marginalized job seekers.® The promise of efficiency and fairness, promoted

! Ariane Froidevaux, Jaclyn Koopmann & Mo Wang & Peter Bamberger, Is Student Loan Debt
Good or Bad for Full-Time Employment upon Graduation from College?, 105 J. APPLIED PSYCH. 1246,
1246 (2020).

2 Carmen Reinicke, You Apply for a Job. You Hear Nothing. Here's What to Do Next, CNBC (Dec.
10, 2018), https://www.cnbc.com/2018/12/10/what-to-do-if-you-apply-for-a-job-and-dont-receive-a-
response.html [https://perma.cc/E3MA-52CW].

3 How Artificial Intelligence (Al) in HR Is Changing Hiring, USC ANNENBERG SCH. FOR
COMMEC’N & JOURNALISM (Nov. 15, 2023), https://communicationmgmt.usc.edu/blog/ai-in-hr-how-
artificial-intelligence-is-changing-hiring [https://perma.cc/2UL5-UKLA].

4 How Can Bias Be Removed from Artificial Intelligence-Powered Hiring Platforms?, HARVARD
JOHN A. PAULSON SCH. OF ENG’R & APPLIED ScI. (June 12, 2023),
https://seas.harvard.edu/news/2023/06/how-can-bias-be-removed-artificial-intelligence-powered-hiring-
platforms [https://perma.cc/6JNM-3YTL].

5 7in 10 Companies Will Use Al in the Hiring Process in 2025, Despite Most Saying It’s Biased,
RESUME BUILDER (Oct. 22, 2024), https://www.resumebuilder.com/7-in-10-companies-will-use-ai-in-
the-hiring-process-in-2025-despite-most-saying-its-biased [https://perma.cc/4C2M-JEE6] (reflecting a
broad sample of companies across industries).

6 2025 AIIN HIRING REPORT, INSIGHT GLOBAL (2025), https://Ip.insightglobal.com/hubfs/1G24-Al-
Survey-

Report.pdf? gl=1*x6571v* gcl au*MTMINzk4MTkyNS4xNzY3MTI3Mzgl* ga*MjAzMDA10Dg0
OC4xNzY3MTI3Mzgl*_ga CD4GGVP4P1*czE3NjcxMjczODUkbzEkZzAkdDE3NjcxMjczODUkajY
wJGwwJGgw [https://perma.cc/HSJ9-CUB9] (reporting findings from a survey of 1,005 U.S. hiring
managers); Stefan Milne, A/ Tools Show Biases In Ranking Job Applicants’ Names According to
Perceived Race And Gender, UNIV. WASH. (Oct. 31, 2021),
https://www.washington.edu/news/2024/10/31/ai-bias-resume-screening-race-gender/
[https://perma.cc/FLE7-XEQT7].


https://www.cnbc.com/2018/12/10/what-to-do-if-you-apply-for-a-job-and-dont-receive-a-response.html
https://www.cnbc.com/2018/12/10/what-to-do-if-you-apply-for-a-job-and-dont-receive-a-response.html
https://perma.cc/E3MA-52CW
https://communicationmgmt.usc.edu/blog/ai-in-hr-how-artificial-intelligence-is-changing-hiring
https://communicationmgmt.usc.edu/blog/ai-in-hr-how-artificial-intelligence-is-changing-hiring
https://perma.cc/2UL5-UKLA
https://seas.harvard.edu/news/2023/06/how-can-bias-be-removed-artificial-intelligence-powered-hiring-platforms
https://seas.harvard.edu/news/2023/06/how-can-bias-be-removed-artificial-intelligence-powered-hiring-platforms
https://perma.cc/6JNM-3YTL
https://www.resumebuilder.com/7-in-10-companies-will-use-ai-in-the-hiring-process-in-2025-despite-most-saying-its-biased/
https://www.resumebuilder.com/7-in-10-companies-will-use-ai-in-the-hiring-process-in-2025-despite-most-saying-its-biased/
https://perma.cc/4C2M-JEE6
https://lp.insightglobal.com/hubfs/IG24-AI-Survey-Report.pdf?_gl=1*x6571v*_gcl_au*MTM1Nzk4MTkyNS4xNzY3MTI3Mzg1*_ga*MjAzMDA1ODg0OC4xNzY3MTI3Mzg1*_ga_CD4GGVP4P1*czE3NjcxMjczODUkbzEkZzAkdDE3NjcxMjczODUkajYwJGwwJGgw
https://lp.insightglobal.com/hubfs/IG24-AI-Survey-Report.pdf?_gl=1*x6571v*_gcl_au*MTM1Nzk4MTkyNS4xNzY3MTI3Mzg1*_ga*MjAzMDA1ODg0OC4xNzY3MTI3Mzg1*_ga_CD4GGVP4P1*czE3NjcxMjczODUkbzEkZzAkdDE3NjcxMjczODUkajYwJGwwJGgw
https://lp.insightglobal.com/hubfs/IG24-AI-Survey-Report.pdf?_gl=1*x6571v*_gcl_au*MTM1Nzk4MTkyNS4xNzY3MTI3Mzg1*_ga*MjAzMDA1ODg0OC4xNzY3MTI3Mzg1*_ga_CD4GGVP4P1*czE3NjcxMjczODUkbzEkZzAkdDE3NjcxMjczODUkajYwJGwwJGgw
https://lp.insightglobal.com/hubfs/IG24-AI-Survey-Report.pdf?_gl=1*x6571v*_gcl_au*MTM1Nzk4MTkyNS4xNzY3MTI3Mzg1*_ga*MjAzMDA1ODg0OC4xNzY3MTI3Mzg1*_ga_CD4GGVP4P1*czE3NjcxMjczODUkbzEkZzAkdDE3NjcxMjczODUkajYwJGwwJGgw
https://lp.insightglobal.com/hubfs/IG24-AI-Survey-Report.pdf?_gl=1*x6571v*_gcl_au*MTM1Nzk4MTkyNS4xNzY3MTI3Mzg1*_ga*MjAzMDA1ODg0OC4xNzY3MTI3Mzg1*_ga_CD4GGVP4P1*czE3NjcxMjczODUkbzEkZzAkdDE3NjcxMjczODUkajYwJGwwJGgw
https://perma.cc/HSJ9-CUB9
https://www.washington.edu/news/2024/10/31/ai-bias-resume-screening-race-gender/
https://perma.cc/FLE7-XEQ7
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by proponents of these algorithms, instead gives rise to a new kind of
discrimination hidden within lines of computer code.”

While Al has the potential to enhance efficiency, reduce costs, and
improve the hiring process,® without putting safeguards in place, its
implementation risks reintroducing the very prejudices anti-discrimination
and disparate impact laws aim to eliminate.® The disparate impact that Al in
talent acquisition has on marginalized communities, rooted in the biases of
human-generated algorithms, requires urgent legal scrutiny. This scrutiny
aims not to halt progress, but to ensure that innovation serves all individuals
and does not hinder access to opportunities. This Note will examine the gaps
in existing legal frameworks and recommend reforms, such as transparency
rules and bias audits, to better protect vulnerable job seekers while fostering
innovation. The stakes are high, but without meaningful change, Al could
become a tool of exclusion rather than a catalyst for a fairer, more equitable
future.

I. BACKGROUND

A.  The Evolution of Artificial Intelligence

Artificial intelligence has a long history, but the media has only recently
pushed it into the mainstream, and businesses have rapidly scaled its
adoption.!® Researchers trace Al’s intellectual origins to the mid-20th
century, when scientists and mathematicians began shaping the field’s
defining ideas.!! In 1950, Alan Turing, widely regarded as the “father of AL,”
published “Computer Machinery and Intelligence,” a foundational paper that
introduced a framework for machine intelligence and proposed the Turing
Test to evaluate whether a machine could demonstrate human-like reasoning
and behavior.!?

7 See generally How Can Bias Be Removed from Artificial Intelligence-Powered Hiring Platforms?,
supra note 4.

8 Id.; Tomas Chamorro-Premuzic, A1 Has Made Hiring Worse—But It Can Still Help, HARVARD
Bus. REv. (Jan. 2026), https://hbr.org/2026/01/ai-has-made-hiring-worse-but-it-can-still-help
[https://perma.cc/9S9S-Y2KP].

9 Chamorro-Premuzic, supra note 8.

10 See generally The Birth of Artificial Intelligence (AI) Research, LAWRENCE LIVERMORE NAT’L
LAB, https://st.1lnl.gov/news/look-back/birth-artificial-intelligence-ai-research [https://perma.cc/6H8B-
U7AX]; see also
Law Firms Still Lacing Up Their Shoes in Gen Al Race, Report Says, AM. LAW. (Oct. 28, 2024),
https://www.law.com/americanlawyer/2024/10/28/law-firms-still-lacing-up-their-shoes-in-gen-ai-race-
report-says/ [https://perma.cc/U32B-95PF].

"' What Is the History of Artificial Intelligence (Al), TABLEAU, https://www.tableau.com/data-
insights/ai/history [https://perma.cc/74TY-4GXQ].

12 Id. (testing whether a machine can chat like a human so convincingly that a judge can’t reliably
tell them apart; the Turing Test measures imitation, not necessarily true understanding).


https://hbr.org/2026/01/ai-has-made-hiring-worse-but-it-can-still-help?utm_source=chatgpt.com
https://perma.cc/9S9S-Y2KP
https://st.llnl.gov/news/look-back/birth-artificial-intelligence-ai-research
https://perma.cc/6H8B-U7AX
https://perma.cc/6H8B-U7AX
https://www.law.com/americanlawyer/2024/10/28/law-firms-still-lacing-up-their-shoes-in-gen-ai-race-report-says/
https://www.law.com/americanlawyer/2024/10/28/law-firms-still-lacing-up-their-shoes-in-gen-ai-race-report-says/
https://perma.cc/U32B-95PF
https://www.tableau.com/data-insights/ai/history
https://www.tableau.com/data-insights/ai/history
https://perma.cc/74TY-4GXQ
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In 1955, John McCarthy coined the term “artificial intelligence” at a
Dartmouth workshop and formally named the field.!* In 1956, researchers
launched the Dartmouth Summer Research Project on Al, which established
Al as an academic field and sparked decades of innovation and
development.'* These early milestones built the foundation for future
breakthroughs and positioned Al as a transformative technology that
continues to reshape industries today.!>

From its inception, Al has moved from simple rule-based systems to
complex machine learning models that can analyze large data sets, recognize
patterns, and make predictions, while simultaneously learning from past
mistakes to enhance accuracy.!® Today, Al enhances online search tools like
Google Search, providing more accurate and personalized experiences for its
users.!” It now allows computers to perform tasks that ordinarily require
human intelligence, such as learning, reasoning, and problem-solving.!8

The evolution of Al brings to life a vision of the future, one that feels
increasingly within reach.!® Take, for example, the rapid progress in
generative Al (“GenAI”)2—Ilike Open AI’s ChatGPT, which celebrated its
third anniversary in November 2025—shows just how quickly things are
advancing.?! With the launch of GPT-5 as OpenAl’s flagship model after its

13 See generally Artificial Intelligence (Al) Coined at Dartmouth, DARTMOUTH COLL.,
https://home.dartmouth.edu/about/artificial-intelligence-ai-coined-dartmouth  [https://perma.cc/FW4W-
Z8EC] (defining Al as technology that allows computers to mimic human intelligence through systems
that learn, reason, and make decisions).

4 Id.

5 Id.

16 Rule-Based vs. Machine Learning AI: Which Produces Better Results?, PECAN Al (Nov. 15,2023),
https://www.pecan.ai/blog/rule-based-vs-machine-learning-ai-which-produces-better-results
[https://perma.cc/4875-XVVB].

17" Elizabeth Silliman et al., New Front Door to the Internet: Winning in the Age of Al Search,
MCKINSEY & CO. (Oct. 2025), https://www.mckinsey.com/capabilities/growth-marketing-and-sales/our-
insights/new-front-door-to-the-internet-winning-in-the-age-of-ai-searc [https://perma.cc/Y3F2-9TKT].

8 What Is Artificial Intelligence?, GOOGLE CLOUD, https://cloud.google.com/learn/what-is-
artificial-intelligence# [https:/perma.cc/B2V4-FQG2].

19 Bernard Marr, The Evolution Of AI: Transforming The World One Algorithm At A Time, BERNARD
MARR & CO. (Apr. 12, 2023), https://bernardmarr.com/the-evolution-of-ai-transforming-the-world-one-
algorithm-at-a-time [https://perma.cc/ZMDS5-UZJL].

20 Gabriela Jhean, A1 vs Generative AI: What'’s the Difference?, MYCASE BLOG (Dec. 13, 2024),
https://www.mycase.com/blog/ai/ai-vs-generative-ai/#:~:text=ideas%20from%20scratch.-
,What%201s%20Generative%20A1?,t0%20create%20original %2 C%20creative%20content
[https://perma.cc/TY8Z-TWRH] (defining the difference, generative Al creates new content, while
traditional Al follows pre-programed rules to perform tasks).

21 Evolving through frequent model updates like iPhone software upgrades, ChatGPT’s changing
interface reflects how fast generative Al scaled from a niche tool to everyday use for millions of
smartphone users. Megan Crouse, ChatGPT Anniversary: How the Second Year of Generative Al
Changed Tech Work, TECHREPUBLIC (Dec. 5, 2024), https://www.techrepublic.com/article/chatgpt-
anniversary-2024/ [https://perma.cc/EOHM-PT6M].


https://home.dartmouth.edu/about/artificial-intelligence-ai-coined-dartmouth
https://perma.cc/FW4W-Z8EC
https://perma.cc/FW4W-Z8EC
https://www.pecan.ai/blog/rule-based-vs-machine-learning-ai-which-produces-better-results
https://perma.cc/4875-XVVB
https://www.mckinsey.com/capabilities/growth-marketing-and-sales/our-insights/new-front-door-to-the-internet-winning-in-the-age-of-ai-search?utm_source=chatgpt.com
https://www.mckinsey.com/capabilities/growth-marketing-and-sales/our-insights/new-front-door-to-the-internet-winning-in-the-age-of-ai-search?utm_source=chatgpt.com
https://perma.cc/Y3F2-9TKT
https://cloud.google.com/learn/what-is-artificial-intelligence
https://cloud.google.com/learn/what-is-artificial-intelligence
https://perma.cc/B2V4-FQG2
https://bernardmarr.com/the-evolution-of-ai-transforming-the-world-one-algorithm-at-a-time
https://bernardmarr.com/the-evolution-of-ai-transforming-the-world-one-algorithm-at-a-time
https://perma.cc/ZMD5-UZJL
https://www.mycase.com/blog/ai/ai-vs-generative-ai/#:~:text=ideas%20from%20scratch.-,What%20Is%20Generative%20AI?,to%20create%20original%2C%20creative%20content
https://www.mycase.com/blog/ai/ai-vs-generative-ai/#:~:text=ideas%20from%20scratch.-,What%20Is%20Generative%20AI?,to%20create%20original%2C%20creative%20content
https://perma.cc/TY8Z-TWRH
https://www.techrepublic.com/article/chatgpt-anniversary-2024/
https://www.techrepublic.com/article/chatgpt-anniversary-2024/
https://perma.cc/E9HM-PT6M
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4.0 series of generative Al models —including 4.0, 4.0 Mini, 0.1 Preview,
and 0.1 Mini—the pace of AI’s evolution continues to accelerate, redefining
what is possible.2?

Even as Al offers substantial efficiencies, it simultaneously raises
serious concerns, including the looming fear of job displacement.?*> A more
pressing and often overlooked issue is not losing a job to Al but the inability
to secure one because of it.>* Al-driven hiring tools, which are becoming
increasingly common, shift decision-making processes from human
recruiters to machine algorithms.??

B.  The Use of Al in Hiring Practices

The job application process has undergone a remarkable transformation
in recent years.?® Prior to the widespread use of digital technologies,
candidates physically delivered their resumes to potential employers, a
process that gradually evolved into faxing documents, and eventually,
submitting applications online.?” Today, applying for a job can be as simple
as clicking a button.?® While some application processes remain more
extensive than others, applying for jobs may be a completely digital
process.?? Modern platforms often allow applicants to upload their resumes,
automatically populating designated fields to streamline the experience.’? In
theory, this should make the job application process convenient and painless,
yet applicants may find it tedious and anxiety inducing.’!

22 ChatGPT creates answers and analysis, distinguishing it from Google’s Al, which retrieves and
ranks existing webpages rather than producing standalone text. See generally id.

2 Rebecca Stropoli, 4.1. Is Going to Disrupt the Labor Market. It Doesn’t Have to Destroy It., CHL.
BoOTH REV. (Nov. 14, 2023), https://www.chicagobooth.edu/review/ai-is-going-disrupt-labor-market-it-
doesnt-have-destroy-it [https:/perma.cc/TPE8-6JGT].

24 KWEILIN ELLINGRUD ET AL., GENERATIVE Al AND THE FUTURE OF WORK IN AMERICA,
MCKINSEY GLOB. INST. (2023), https://www.mckinsey.com/mgi/our-research/generative-ai-and-the-
future-of-work-in-america [https://perma.cc/N6LS-6GVD].

25 Keith Ferrazzi, The AI Recruitment Takeover: Redefining Hiring in the Digital Age, FORBES (Mar.

27, 2025), https://www.forbes.com/sites/keithferrazzi/2025/03/27/the-ai-recruitment-takeover-
redefining-hiring-in-the-digital-age [https://perma.cc/9K2V-TQMR].
26 Jd.

27 See generally Amy Levin-Epstein, Digital vs. Physical Resumes: 3 Crucial Differences, CBS
NEWS (July 25, 2013), https://www.cbsnews.com/news/digital-vs-physical-resumes-3-crucial-differences
[https://perma.cc/Z9U6-ZG2Q)].

28 See generally id.

2 See generally id.

30 Yara N., The Future of Job Applications: Why Autofill Is the New Standard, JOBWIZARD (Jan. 16,
2025),  https://www.jobwizard.ai/post/the-future-of-job-applications-why-autofill-is-the-new-standard
[https://perma.cc/8SXQ-4AD6].

3 Id.


https://www.chicagobooth.edu/review/ai-is-going-disrupt-labor-market-it-doesnt-have-destroy-it
https://www.chicagobooth.edu/review/ai-is-going-disrupt-labor-market-it-doesnt-have-destroy-it
https://perma.cc/TPE8-6JGT
https://www.mckinsey.com/mgi/our-research/generative-ai-and-the-future-of-work-in-america
https://www.mckinsey.com/mgi/our-research/generative-ai-and-the-future-of-work-in-america
https://perma.cc/N6LS-6GVD
https://www.forbes.com/sites/keithferrazzi/2025/03/27/the-ai-recruitment-takeover-redefining-hiring-in-the-digital-age/
https://www.forbes.com/sites/keithferrazzi/2025/03/27/the-ai-recruitment-takeover-redefining-hiring-in-the-digital-age/
https://perma.cc/9K2V-TQMR
https://www.cbsnews.com/news/digital-vs-physical-resumes-3-crucial-differences/?utm_source=chatgpt.com
https://perma.cc/Z9U6-ZG2Q
https://www.jobwizard.ai/post/the-future-of-job-applications-why-autofill-is-the-new-standard
https://perma.cc/8SXQ-4AD6
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In today’s competitive job market, Al-powered hiring tools are
transforming how companies recruit talent.3> These innovations streamline
various stages of the hiring process, allowing employers to tailor the process
to their specific needs and requirements.’> At the same time they leave job
seekers at the mercy of a system that they can neither influence nor fully
understand.3*  Understanding how these algorithms work is important
because they influence which candidates make it to the next hiring round,
creating a built-in advantage for applicants who understand Al screening.?
Candidates may adapt their applications to align with these tools, but this is
not about “gaming the system.”3¢ This is about ensuring the algorithms
accurately recognize qualifications because these tools often miss full
potential, and as a result overlook the strongest candidates employers want
to hire.?’

Al developers and employers sold early hiring algorithms as a path to
less bias and more fairness, but that promise remains unfulfilled.3® This issue
underscores a gap in the legal frameworks governing employment
discrimination.?® Title VII of the Civil Rights Act of 1964,40 was designed
to combat overt forms of bias, but it has not been adequately adapted to
account for the unique challenges posed by the evolution of AL.*! While some

32 Ferrazzi, supra note 25.

3 Artificial Intelligence for Recruitment: The Future of HR, Al OPERATOR: BLOG (Dec. 1, 2023),
https://aioperator.com/blog/artificial-intelligence-for-recruitment [https://perma.cc/3XPV-SWCB].

34 See Matthew Deutsch, Human Element of Recruiting Cannot Be Replaced by Artificial
Intelligence, TOP ECHELON: BLOG (Sep. 16, 2024), https://topechelon.com/corporate-hr/human-element-
of-recruiting-cannot-be-replaced-by-artificial-intelligence  [https://perma.cc/SR2H-FZRD]; see also
Kathleen D. Parker & M. Claire Healy, Should Job Applicants Be Permitted to Use Artificial Intelligence?,
K&L GATES (Mar. 27, 2024), https://www klgates.com/Should-Job-Applicants-be-Permitted-to-Use-
Artificial-Intelligence-3-27-2024 [https://perma.cc/3LDZ-P68D] (highlighting that use of AI must
comply with obligations to avoid bias or disparate impact).

35 What Hiring Algorithms Mean for Job Searchers Like You, AEROTEK (Apr. 3, 2025),
https://www.aerotek.com/insights/what-hiring-algorithms-mean-for-job-searchers-like-you
[https://perma.cc/8PRQ-BKAT] (informing readers how to build a list of targeted key words to stand out
to a hiring algorithm).

36 Robin K. Hill, Gaming the System: Definition, COMMC’N OF THE ACM: BLOG@CACM (July 31,
2021), https://cacm.acm.org/blogcacm/gaming-the-system-definition/ [https://perma.cc/M4MF-79SW9]
(defining “gaming the system” as “manipulation or exploitation of the rules designed to govern a given
system in an attempt to gain advantage over other users”).

37 Deutsch, supra note 34.

38 Alessandro Fabris et al., Fairness and Bias in Algorithmic Hiring: A Multidisciplinary Survey,
ACM TRANSACTIONS ON INTELLIGENT SYS. & TECH. 1, 1-15 (Feb. 2025).

3% Lena Kempe, Navigating the AI Employment Bias Maze: Legal Compliance Guidelines and
Strategies, Bus. L. TODAY (Apr. 10, 2024),
https://www.americanbar.org/groups/business_law/resources/business-law-today/2024-april/navigating-
ai-employment-bias-maze/ [https://perma.cc/84ZG-L3R2].

40 Id.

4 Id.


https://aioperator.com/blog/artificial-intelligence-for-recruitment
https://perma.cc/3XPV-SWCB
https://topechelon.com/corporate-hr/human-element-of-recruiting-cannot-be-replaced-by-artificial-intelligence/
https://topechelon.com/corporate-hr/human-element-of-recruiting-cannot-be-replaced-by-artificial-intelligence/
https://perma.cc/SR2H-FZRD
https://www.klgates.com/Should-Job-Applicants-be-Permitted-to-Use-Artificial-Intelligence-3-27-2024
https://www.klgates.com/Should-Job-Applicants-be-Permitted-to-Use-Artificial-Intelligence-3-27-2024
https://perma.cc/3LDZ-P68D
https://www.aerotek.com/insights/what-hiring-algorithms-mean-for-job-searchers-like-you
https://perma.cc/8PRQ-BKAT
https://cacm.acm.org/blogcacm/gaming-the-system-definition/
https://perma.cc/M4MF-79SW9
https://www.americanbar.org/groups/business_law/resources/business-law-today/2024-april/navigating-ai-employment-bias-maze/
https://www.americanbar.org/groups/business_law/resources/business-law-today/2024-april/navigating-ai-employment-bias-maze/
https://perma.cc/84ZG-L3R2
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regulatory bodies, such as the Equal Employment Opportunity Commission
(“EEOC”) and the Department of Justice (“DOJ”) have begun investigating
AD’s role in perpetuating discrimination, the legal landscape remains
underdeveloped, with few established guidelines for how Al should be
regulated in employment across the United States (U.S.).4?

II. PROBLEM

The integration of Al in hiring has been praised for its efficiency and
neutrality, yet it counterintuitively perpetuates the very biases it seeks to
eliminate.*> Because Al systems rely on historical data to make decisions,
they can often reproduce discriminatory patterns embedded within that data.
For example, if a company has historically favored white male candidates,*
Al trained on this data may reproduce the same bias—favoring those
candidates while disadvantaging others.*> While Al is designed to streamline
hiring decisions, its reliance on past data often reinforces systemic biases,
creating an ongoing cycle of discrimination that is hard to break.t

A recent survey conducted by Workday, a leading provider of enterprise
cloud applications for finance and human resources, found that only 45% of
CEOs believe that Al will make the workplace more equitable and diverse.*
This skepticism is well-founded, as Al systems may unintentionally exclude
diverse candidates, such as women, people of color, LGBTQ+ individuals,
and those with disabilities.*® This happens because Al often relies on
traditional hiring standards from the past, which may favor certain groups

42 William Lacy Clay et al., Outlook on Al and Civil Rights Law and Policy, PILLSBURY L. (Mar. 25,
2023), https://www.pillsburylaw.com/en/news-and-insights/ai-civil-rights-law-policy.html
[https://perma.cc/G55A-UX7F].

4 Ton Van der Weegen, Addressing Bias and Fairness in AI-Driven Hiring Practices, HORTON
INT’L, https://hortoninternational.com/addressing-bias-and-fairness-in-ai-driven-hiring-practices/
[https://perma.cc/ARV3-M8AN].

44 Id. (highlighting that white male candidates have not been historically marginalized due to their
dominant social position and systemic advantages).

45 Jeffrey Dastin, Insight: Amazon Scraps Secret Al Recruiting Tool That Showed Bias Against
Women, REUTERS (Oct. 10, 2018), https://www.reuters.com/article/world/insight-amazon-scraps-secret-
ai-recruiting-tool-that-showed-bias-against-women-idUSKCN1MKOAG/ [https://perma.cc/984N-DV45]
(showcasing male candidates are disproportionately favored, often due to historical underrepresentation
of women in tech roles and the dominance of male networks); see also Protected Class Definitions, OFF.
OF INST. EQUITY, OHIO STATE UNIV., https://equity.osu.edu/training-and-education/protected-class-
definitions [https://perma.cc/AN88-DYJE] (stating protected class includes: age, ancestry, color,
disability, ethnicity, gender, gender identity or expression, genetic information, HIV/AIDS status, military
status, national origin, pregnancy, race, religion, sex, sexual orientation, or veteran status, or any other
bases under the law).

46 Id.

47 Al in Business: C-Suite Global AI Indicator Report, WORKDAY, https://www.workday.com/en-
us/artificial-intelligence/research/ai-in-business.html [https://perma.cc/SUZ5-SVRR].

8 Id.
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and overlook others.** For instance, Al-based Applicant Tracking Systems
(“ATS”) relies heavily on specific keywords and qualifications, overlooking
qualified candidates whose resumes do not align perfectly with the system’s
criteria.’® These systems lack the ability to assess the nuance and context of
a candidate’s experience, perpetuating inequalities in hiring.>!

Recent studies reveal stark racial and gender biases in Al hiring
systems.’> For instance, Al tools have been shown to prefer resumes with
White-associated names 85% of the time, compared to just 9% for Black-
associated names; similarly, they prefer male-associated names 52% of the
time versus 11% for female-associated names.”>> Another study took these
findings a step further by having researchers submit nearly 80,000 fake
resumes to U.S. job listings, revealing that Black applicants faced
significantly more discrimination than other applicants.’ These findings
underscore the troubling reality that, without careful oversight, Al systems
can perpetuate discrimination in hiring.>

This issue creates both a legal and moral dilemma: how can we hold
algorithms accountable for biased outcomes when the system itself is not
designed to address such complexities? The absence of a clear legal standard
for addressing algorithmic bias, distinct from traditional hiring biases,
exposes a significant gap in protecting job seekers from discrimination.>°
Applicants who may not know the “right” keywords or formatting that ATS
algorithms prioritize risk having their resumes rejected before a human ever
reviews them, even when those applicants possess the skills and

9 Id.

50 Alina Neverova, What is an AI ATS? The Big Four Features that Define the Term, SELECT
SOFTWARE RS. (Oct. 14, 2024), https://www.selectsoftwarereviews.com/blog/ai-applicant-tracking-
system [https://perma.cc/2445-DQBM].

stoqd.

52 Stefan Milne, Al Tools Show Biases in Ranking Job Applicants’ Names According to Perceived
Race and Gender, UW NEWS (Oct. 31, 2024), https://www.washington.edu/news/2024/10/31/ai-bias-
resume-screening-race-gender/ [https://perma.cc/9BMB-C2EJ].

3 Id.
54 Claire Cain Miller & Josh Katz, What Researchers Discovered When They Sent 80,000 Fake
Résumés to U.S. Jobs, N.Y. TIMES (Apr. 8, 2024),

https://www.nytimes.com/2024/04/08/upshot/employment-discrimination-fake-resumes.html
[https://perma.cc/3WAP-CD83].

55 1d.

56 Mobley v. Workday, Inc., 740 F. Supp. 3d 796, 807 (N.D. Cal. 2024); Brief of the Equal
Employment Opportunity Commission as Amicus Curiae in Support of Plaintiff and in Opposition to
Defendant’s Motion to Dismiss at *9, Mobley v. Workday, Inc., No. 3:23-cv-00770-RFL (N.D. Cal. Apr.
9,2024).
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qualifications for the role.’” This effect raises profound questions about
whether Al efficiency can coexist with fairness and inclusivity.>8

Critics often argue that Al biases mirror those of human-decision
makers,* and that the scale and capacity of Al systems amplify these biases,
making them harder to detect and address.®® I disagree. Al does not just
reflect bias—it multiplies its consequences because job searching is no longer
rare or linear; it is repetitive, high-volume, and highly competitive. The
average person changes careers five to seven times during their work life,!
and roughly 30% of the workforce transitions to a new job every year.®? In a
labor market where millions compete for roles, Al hiring tools now act as
gatekeepers again and again. These systems don’t create unemployment, but
when they screen using biased data or outdated norms, they systematically
magnify exclusion at scale, blocking opportunity instead of surfacing the best
candidates.®> Recognizing this problem is the first step toward driving
change.

III. LEGAL FRAMEWORK

As Al continues to play an increasingly prominent role in hiring
practices, the intersection of technology and employment law presents a
complex legal landscape.®* While the foundational anti-discrimination laws
in the United States, such as Title VII, were designed to protect individuals
from bias in the workplace, their application to Al-driven hiring processes is
not black and white.®> The speed and scale of Al hiring tools expose a gap

57 Patricia Coll Rubio, Don’t Let the Robot Discard Your Resume: Applying for Work in an
Automated World, EL PAIS (Sep. 5, 2022), https://english.elpais.com/science-tech/2022-09-05/dont-let-
the-robot-discard-your-resume-applying-for-work-in-an-automated-world.html [https://perma.cc/6FQY-
WKOIS] (unpacking “right” keywords as exact skills, tools, titles, and measurable results mirrored directly
from job-description language).

8 Id.

9 Ellen Glover, Al Bias: What It Is and How to Prevent It, BUILT IN (Mar. 6, 2025),
https://builtin.com/artificial-intelligence/ai-bias [perma.cc/86AU-A3CH].

0 Id.

61 Cheryl Robinson, 4 Pivoting Tips to Successfully Change Careers in 2024, FORBES (Jan. 3, 2024),
https://www.forbes.com/sites/cherylrobinson/2024/01/03/4-pivoting-tips-to-successfully-change-
careers-in-2024/ [https://perma.cc/JVV3-FDJX].

62 Career Change Statistics: 50+ Numbers and Facts, NOVORESUME,
https://novoresume.com/career-blog/career-change-statistics [https://perma.cc/G2GT-9V8].

6 See generally OFER SHARONE, FLAWED SYSTEM/FLAWED SELF: JOB SEARCHING AND
UNEMPLOYMENT EXPERIENCES (2013).

64 Al in the Workplace: The New Legal Landscape Facing US Employers, MORGAN LEWIS (July 1,
2024), https://www.morganlewis.com/pubs/2024/07/ai-in-the-workplace-the-new-legal-landscape-
facing-us-employers [https://perma.cc/QL99-S2UW].

65 Protections Against Discrimination and Other Prohibited Practices, FED. TRADE COMM’N,
https://www.ftc.gov/policy-notices/no-fear-act/protections-against-discrimination
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the law never anticipated—these systems can embed and automate biased
outcomes that applicants cannot easily detect, test, or challenge.®® Federal
and state statutes, along with oversight from key regulatory bodies, like, the
EEOC, shape the backbone of U.S. employment discrimination law, but Al
hiring systems now test those protections by shifting the risk from individual
human bias to systemic exclusion.®’

A.  Federal Laws

Federal laws such as Title VII of the Civil Rights Act of 1964 (“Title
VII”),%8 the Age Discrimination in Employment Act of 1967 (“ADEA”),%®
and the Americans with Disabilities Act of 1990 (“ADA”)7 play a vital role
in safeguarding individuals from discrimination in the workplace. These
laws are foundational in combating discrimination based on race, color,
religion, sex, national origin, age, and disability.”! Collectively, these laws
establish a legal framework designed to ensure equal opportunity in
employment for all individuals.”> Understanding these statutes is essential
for identifying, evaluating, and remedying algorithmic biases hidden within
lines of code.”

1. Title VII

Title VII has been instrumental in establishing the legal standards for
discrimination claims in employment decisions such as hiring, promotions,
and terminations.” Over the years, Title VII has been broadened to not only
cover intentional discrimination but also practices that have a disparate

[https://perma.cc/3A7R-RB5B] (discussing Notification and Federal Employee Antidiscrimination and
Retaliation Act (No FEAR Act)).

66 William C. Martucci, Burcu Erbaz & Minha Jutt, The Role of Al in Employment Processes, J. MO.
B., Sep.—Oct. 2024, 196, https://news.mobar.org/the-role-of-ai-in-employment-processes/
[https://perma.cc/4DD3-QFJW].

67 Van der Weegen, supra note 43.

68 Civil Rights Act of 1964 Title VII, 42 U.S.C. §§ 2000e—2000e-17 (2020).

% Age Discrimination in Employment Act, 29 U.S.C. §§ 621-634 (2020).

70 Americans with Disabilities Act, 42 U.S.C. §§ 12101-12213 (2020).

7t 42 U.S.C. §§ 2000e—2000e-17; 29 U.S.C. §§ 621-634; 42 U.S.C. §§ 12101-12213.

2 Id.

73 See Mobley, 740 F. Supp. 3d at 809.

74 42 U.S.C. §§ 2000e—2000e-17 (making it illegal for employers to discriminate against employees
or job applicants based on race, color, religion, sex (including pregnancy, sexual orientation, and gender
identity), or national origin; covering hiring, firing, pay, promotions, various other terms of employment,
and also prohibits retaliation for reporting discrimination); see also McDonnell Douglas v. Green, 411
U.S. 792 (1973) (holding that if an employee alleges that an employer’s practice violated Title VII, the
employee must first make a prima facie case of discrimination by showing that: (1) they are a member of
a protected category; (2) they were qualified for the role; and (3) they suffered an adverse action).
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impact on protected groups, even when those practices are neutral on their
face.”

To establish a claim under Title VII, a plaintiff must first establish a
prima facie case of discrimination. This is done by establishing that: (1) they
are a member of a protected class; (2) they applied for and were qualified for
a job for which the employer was seeking applicants; (3) they were rejected
despite their qualifications; and (4) the employer continued to seek applicants
with similar qualifications after their rejection.”® Although this presents a
significantly high threshold for plaintiffs to meet, plaintiffs historically
overcome it by using clear evidence, data comparisons, employer admissions,
and burden-shifting frameworks to prove discrimination.”” Title VII’s broad
scope encompasses both disparate treatment and disparate impact claims,
which are key to addressing potential discrimination in Al-driven
recruitment.”® “Disparate treatment” refers to intentional bias, such as when
an employer deliberately favors certain groups over others.” On the other
hand, “disparate impact” pertains to neutral practices, like Al algorithms,3°
that unintentionally harm protected groups.’! This distinction is important
when evaluating Al-related bias.®?

While Al systems are often marketed as neutral and objective tools by
developers and companies, their reliance on historical data may inadvertently
perpetuate patterns of discrimination embedded in that data. This creates
discrimination risks that directly implicate Title VII.83 Despite this, courts
have not yet extensively applied Title VII frameworks to Al hiring
algorithms.

75 See Ricci v. DeStefano, 557 U.S. 557, 593 (2009) (holding that an employer may consider race in
employment decisions only if there is strong evidence that failing to do so would result in liability for
disparate-impact discrimination under Title VII).

76 See Ricci, 557 U.S. at 557 (2009); see generally McDonnell Douglas Corp., 411 U.S. at 802
(setting forth prima facie standard in Title VII cases).

77 See generally McDonnell Douglas Corp., 411 U.S. at 802.

78 Colin C. Jones, Systematizing Discrimination: Al Vendors & Title VII Enforcement, 171 U.PA. L.
REV. 235, 250-51 (2022).

7 Id. at 251.

80 See Mobley, 740 F. Supp. 3d at 806 (ruling that while Workday is not an “employment agency,”
it could be held liable as an “agent” of employers if its Al tools influenced hiring decisions in a
discriminatory manner); Brief of the Equal Employment Opportunity Commission as Amicus Curiae in
Support of Plaintiff and in Opposition to Defendant’s Motion to Dismiss, supra note 56, at *6.

81 See Ricci, 557 U.S. at 593 (ruling that, absent a strong showing of disparate impact, race-based
actions by an employer to avoid perceived discrimination are unlawful under Title VII).

82 Id. at 557.

8 42 U.S.C. § 2000e.
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2. Data Retention, Deletion, and Al Hiring Liability

Artificial intelligence also challenges compliance through data
retention and deletion practices—issues that intersect discrimination and
transparency at scale.8* Title VII requires companies to retain candidate
information for one year from the date the application is received,® with
larger companies having to retain records for two years if they have contracts
exceeding $150,000.8 These historical records are crucial for addressing
discrepancies in the hiring process and ensuring compliance with
regulations.?’” However, the responsibility to maintain this data may still fall
to company discretion, and not all businesses act proactively to document or
address these discrepancies. Tracking where applicant data goes after
deletion is now part of the compliance problem itself because opaque deletion
practices can block a plaintiff’s ability to audit or challenge bias screening.?®

While Title VII sets minimum retention rules for applicants, retention
periods for employee records vary by record type and governing law.? The
law has not answered what happens to Al hiring data after these systems use
it, store it, modify it, or delete it. Ultimately, this leaves a transparency gap
that can block a plaintiff’s ability to have a fair day in court if a claim reaches
that stage. Companies must carefully weigh how long they retain hiring and
employee data, particularly when that data may determine whether applicants
can test for bias, support Title VII claims, or satisfy regulatory audits.”
When retention and deletion lack clear, consistent standards, Al hiring
systems can quietly undermine the accessibility and fairness that digital
applications once expanded.

8 Matt Binder, OpenAl’s Operator Saves User Data Months Longer than ChatGPT, MASHABLE
(May 30, 2025), https://mashable.com/article/openai-operator-save-user-data-months-longer-than-
chatgpt [https://perma.cc/43XW-8PVU] (showcasing how OpenAl’s data holds onto deleted information).

85 42 U.S.C. §§ 2000e—-2000e-17; see also Steven M. Coren, What An Employer Should Know About
Record Retention, COREN LAW GROUP P.C., https://www.corenlawgroup.com/what-an-employer-should-
know-about-record-retention/ [https://perma.cc/7B8H-U43G] (highlighting one-year record retention).

86 See generally Employment Nondiscrimination and Equal Opportunity for Qualified Individuals
With Disabilities (Section 503), U.S. DEP’T OF LABOR, https://webapps.dol.gov/elaws/elg/503.htm
[https://perma.cc/T2RY-6YRT] (discussing recordkeeping requirements applicable to federal contractors
and subcontractors under Section 503 of the Rehabilitation Act of 1973).

87 Id.

88 Cf. Protecting Personal Information: A Guide for Business, supra note 87 (discussing general
record disposal and retention practices, but not auditability or opaque deletion).

8 Id.

% SOoC’Y FOR HUM. RES. MGMT., FEDERAL RECORD RETENTION REQUIREMENTS (2023),
https://www.shrm.org/content/dam/en/shrm/topics-tools/legal-compliance/Federal-Record-Retention-
Requirements.pdf [https://perma.cc/2YPE-CZAS].
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Furthermore, the Fair Labor Standards Act (FLSA) mandates that
employers keep payroll records for at least three years.’ Even when
companies delete this kind of data, Al systems they utilize may retain
information indefinitely.®> Depending on the system, deleted documents
from past employees or applicants may not be retrievable.”? Yet, some traces
of deleted data could linger within the Al model if it was used as part of
training, making it difficult to fully erase past biases from the algorithm.%*
As companies increasingly depend on algorithm-driven decision-making,
candidates face greater frustration and helplessness when companies delete
or fail to retain application data, leaving them unsure of who or what is
responsible for the outcome.?

3. The ADEA & ADA in Al Hiring

The ADEA protects workers age forty and older from age-based
discrimination.”® As Al systems increasingly rely on historical hiring data,
there is a risk that algorithms could unintentionally filter out older
candidates.”” For example, Al might prioritize keywords or experiences that
are more common among younger applicants, disadvantaging older workers
and potentially leading to ADEA violations if older candidates are excluded
from the hiring pool for irrelevant reasons.”®

Similarly, the ADA ensures equal access to employment for individuals
with disabilities by prohibiting discrimination in hiring, advancement, and
workplace accommodations.?® This protection extends to the job application
process, where candidates are often asked whether they currently have a
disability, have had one in the past, or prefer not to disclose.'® This
disclosure, intended to promote inclusivity, can become a point of

9 Fact Sheet #21: Recordkeeping Requirements under the Fair Labor Standards Act (FLSA), U.S.
DEP’T OF LAB., https://www.dol.gov/agencies/whd/fact-sheets/2 1-flsa-recordkeeping
[https://perma.cc/G7AM-HHN2].

92 See generally Data Retention, Deletion, and Destruction in Microsoft 365, MICROSOFT,
https://learn.microsoft.com/en-us/compliance/assurance/assurance-data-retention-deletion-and-
destruction-overview [https://perma.cc/75QE-XFRZ].

3 Id.

94 See generally id.

9% Id.

9 Age Discrimination in Employment Act of 1967, 29 U.S.C. §§ 621-34 (2020).

97 Al Hiring Tools May Be Filtering Out the Best Job Applicants, BBC NEWS (Feb. 14, 2024),
https://www.bbc.com/worklife/article/202402 14-ai-recruiting-hiring-software-bias-discrimination
[https://perma.cc/HYY5-XVB6].

9% See generally 29 U.S.C. §§ 621-34 (2020).

9 Americans with Disabilities Act of 1990, 42 U.S.C. §§ 12101-213 (2020).

100 Disability Disclosure, JOB  ACCOMMODATION NETWORK, https://askjan.org/topics/Disability-
Disclosure.cfm
[https://perma.cc/BPR4-JVCP].
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vulnerability when hiring decisions are influenced by automated systems. If
an employer relies on facial and voice analysis technologies to assess
applicants’ skills and abilities, individuals with disabilities, such as autism or
speech impairments, may be unfairly screened out, even if they are qualified
for the position.!°! Additionally, if an Al system flags applicants based on
past disability disclosures and the employer has a pattern of rejecting
candidates with disabilities, the automated process could result in
discrimination.!?? This would expose the company to legal liability under the
ADA, as well as potential claims under the EEOC guidelines on algorithmic
bias in hiring.!03

B.  Regulatory Bodies

The issue is twofold: the technology itself and its reliance on historical
data, which creates a perpetuating cycle of exclusion.'”* When Al systems
are trained on datasets reflecting past hiring decisions, they can inadvertently
endorse and amplify pre-existing biases.! The consequences can extend
beyond immediate hiring outcomes, influencing the long-term career
trajectories of protected groups.!%

In recent years, government regulatory bodies like the DOJ and the
EEOC have played a crucial role in enforcing anti-discrimination laws and
have begun to exercise jurisdiction over the use of Al in hiring.!%” For
example, both agencies have warned employers against discriminatory hiring
algorithms, stating that they can intervene to prevent it if they are aware of
the issue.!%® Additionally, they recently put out a joint statement alongside
the Consumer Financial Protection Bureau (CFPB) and the Federal Trade
Commission (FTC) reaffirming their commitment to enforcing relevant laws
and regulations that foster responsible innovation in automated systems.

101 Algorithms, Artificial Intelligence, and Disability Discrimination in Hiring, U.S. DEP’T OF JUST.
(May 12, 2022), https://www.ada.gov/resources/ai-guidance/ [perma.cc/TVC2-SCV7].

102 See generally id.

103 See generally id.; see generally 42 U.S.C. §§ 12101-213 (2020) (noting that Al systems may be
discrimiantory if they repeatedly screen out qaulified applicants with disbalities).

104 Van der Weegen, supra note 43.

105 Id

106 QOlga Akselrod & Cody Venzke, How Artificial Intelligence Might Prevent You from Getting
Hired, AM. CL. UNION (Aug. 23, 2023), https://www.aclu.org/news/racial-justice/how-artificial-
intelligence-might-prevent-you-from-getting-hired [https://perma.cc/2ALY-ALS8J].

107 EEOC, DOJ Warn Companies: Do Not Use Al to Discriminate, SHR (May 17,2022),
https://www.shrm.org/topics-tools/news/inclusion-diversity/eeoc-doj-warn-companies-not-use-ai-to-
discriminate [https://perma.cc/8PYG-2BGK].

108 7.
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They emphasized their shared concerns about the potential risks of automated
technologies, vowing to actively monitor their development and use.!%®

The DOJ enforces civil rights laws, including those related to
employment discrimination under Title VII, the ADA, and other statutes,
particularly with respect to state and local government employers.!'? In May
2022, the DOJ released a technical assistance document titled “Algorithms,
Artificial Intelligence, and Disability Discrimination in Hiring,” which
outlines how Al and algorithms can contribute to disability discrimination in
hiring.!"" This document particularly addresses how such technologies can
also disproportionally impact other protected groups, such as racial
minorities, older workers, and others, exposing them to similar
discriminatory practices.!!2

Similarly, the EEOC, which enforces disability discrimination laws for
private sector and federal government employers, is also taking proactive
steps. In 2021, they launched the “Artificial Intelligence and Algorithmic
Fairness Initiative,” which seeks to ensure that Al, machine learning, and
other emerging technologies used in hiring and employment decisions
comply with the Civil Rights Act.!!? This initiative demonstrates the EEOC’s
commitment to addressing the potential risk of Al by ensuring that these
technologies do not reverse the progress made in advancing individual
rights.!14

C.  Executive Orders

While the DOJ and EEOC focus on enforcing anti-discrimination laws,
the political climate also influences the direction of Al policy.!!> In the early
days of President Donald Trump’s second term, the Trump administration
actively reshaped Al policy by issuing executive orders, which, although not
legally binding as federal law, carried significant weight as executive policy

109 EEOC Chair Charlotte A. Burrows, DOJ, CFPB, and FTC Officials Release Joint Statement on
Artificial Intelligence (AI) and Automated Systems, U.S. EQUAL EMP. OPPORTUNITY COMM’N (Apr. 25,
2023), https://www.eeoc.gov/newsroom/eeoc-chair-burrows-joins-doj-cfpb-and-ftc-officials-release-
joint-statement-artificial [https://perma.cc/8KD7-J53K].

10 Laws We Enforce, U.S. DEP’T OF JUST., https://www.justice.gov/crt/laws-we-enforce
[https://perma.cc/3ACV-LMHL].

L Algorithms, Artificial Intelligence, and Disability Discrimination in Hiring, supra note 101.

112 Jd. (noting primarily the impact of Al on applicants with disabilities).

113 Annette Tyman & Andrew Scroggins, EEOC Issues Technical Assistance Guidance on the Use of
Advanced Technology Tools, Including Artificial Intelligence, SEYFARTH (May 22, 2023),
https://www.workplaceclassaction.com/2023/05/eeoc-issues-technical-assistance-guidance-on-the-use-
of-advanced-technology-tools-including-artificial-intelligence/ [https://perma.cc/3BB5-UN9V].

114 Id

115 Mark Coeckelbergh & Henrik Skaung Saetra, Climate Change and the Political Pathways of Al:
The Technocracy-Democracy Dilemma in Light of Artificial Intelligence and Human Agency, TECH. IN
Soc’y, Nov. 2023.
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and impacted regulatory priorities.!'® On President Trump’s first day back in
office, he repealed former President Joe Biden’s Executive 2022 Order on
the “Safe, Secure, and Trustworthy Development and Use of AL”!7
Subsequently, on January 23, 2025, President Trump signed a new Executive
Order, “Removing Barriers to American Leadership in Artificial
Intelligence,” which revoked certain existing Al policies and directives that
acted as barriers to “American Al Innovation.”!'® Trump’s 2025 order
marked a policy shift, moving federal Al priorities away from a safety and
oversight focused framework and toward a deregulatory agenda. This order
aims to prioritize U.S. competitiveness, economic growth, and national
security by removing perceived barriers to innovation.

The Executive Branch influences hiring norms, so actions that do not
directly regulate Al can affect how companies design and implement Al
hiring tools. Recent shifts in hiring priorities, particularly changes to
diversity, equity, and inclusion (“DEI”) initiatives and an increased emphasis
on “merit-based hiring,” may influence how Al systems are developed and
used in hiring.'"® These shifts shape both the regulatory context in which Al
operates and its real-world application, potentially reinforcing existing biases
in hiring systems.

Given these concerns, the implications of biased Al systems touch on
the very fabric of workplace culture and business performance.'?° A lack of
diversity in hiring can foster uniform corporate cultures that hinder
innovation and fail to serve a diverse customer base.!?! Consequently, the
inadvertent exclusion of qualified diverse candidates can disrupt workplace
dynamics and ultimately impact a company’s bottom line.'?> Research
indicates that companies with more diverse workforces perform better

116 See Amir R. Ghavi et al., President Trump Signs Executive Order Challenging State AI Laws,
PAUL HASTINGS LLP (Dec. 2025),
https://www.paulhastings.com/insights/client-alerts/president-trump-signs-executive-order-challenging -
state-ai-laws [https:/perma.cc/3Z5L-WDS5K]; see also Coeckelbergh & Skaung Saetra, supra note 115.

17 President Trump Revokes Biden Administration’s AI EO: What To Know, WILEY REIN LLP (Jan.
22, 2025), https://www.wiley.law/alert-President-Trump-Revokes-Biden-Administrations-AI-EO-What-
To-Know [https://perma.cc/SGRC-H4JR].

118 Removing Barriers to American Leadership in Artificial Intelligence, 90 Fed. Reg. 8741 (Jan. 23,
2025).

119 Fact Sheet: President Donald J. Trump Removes DEI From the Foreign Service, WHITE HOUSE
(Mar. 18, 2025), https://www.whitehouse.gov/fact-sheets/2025/03/fact-sheet-president-donald-j-trump-
removes-dei-from-the-foreign-service [https:/perma.cc/JK7S-A9HQ)].

120 See generally Lisa Curtis, Why Your Lack of Diversity is Hurting Your Business, FORBES (Nov.
23, 2019), https://www.forbes.com/sites/lisacurtis/2019/11/23/why-your-lack-of-diversity-is-hurting-
your-business/ [https://perma.cc/YSDA-GYTM].

24

122 Id
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financially.!?3 The relationship between workforce diversity and profitability
is intertwined, making the decision of who a company hires and overlooks a
critical point of contention.'’” While technological innovation remains
crucial, there must be space to implement safeguards that prioritize Al safety,
irrespective of politics.!?

D.  State and Local Laws

While there is currently no comprehensive U.S. federal law specifically
regulating Al in hiring practices, several states and localities have taken steps
to address its use.!?¢ For instance, New York City passed Local Law 144 in
2023, requiring employers that use automated employment decision tools
(“AEDTs”) to conduct annual bias audits to assess their potential disparate
impact on protected groups.'?’” This law also mandates transparency,
requiring employers to inform candidates about their use of AEDTs and offer
them the option to opt out.'?® While opting out is an important first step, it
does not go far enough. Employers may still exclude applicants from
consideration when Al systems decline to process their data, effectively
screening candidates without creating a record, providing an explanation, or
allowing any meaningful opportunity to challenge the decision.!'?’

In Illinois, employers are required to obtain consent from candidates
before using Al to evaluate video-recorded interviews.!? This law promotes
transparency, fairness, and accountability in the use of Al during the hiring
process by making it a requirement to:!3! (1) notify applicants if Al will be
used to assess their qualifications; (2) provide a description of the Al system
and its role in hiring decisions; (3) obtain explicit consent from candidates

123 Vivian Hunt, Dennis Layton & Sara Prince, Why Diversity Matters, MCKINSEY & CO. (Jan. 1,
2015), https://www.mckinsey.com/capabilities/people-and-organizational-performance/our-
insights/why-diversity-matters?zd_source=hrt&zd campaign=2448&zd_term=scottballina
[https://perma.cc/EB6E-B7YF].

124 [d

125 Nick Wakeman, Balancing Innovation and Safety: Inside NIST s AI Safety Institute, WASHINGTON
TECH (July 2, 2024), https://washingtontechnology.com/companies/2024/07/balancing-innovation-and-
safety-inside-nists-ai-safety-institute/397814/ [https:/perma.cc/6753-32ZY] (defining Al safety to
include how developers can plan for risks, implement security mitigations, and prevent malicious use).

126 AI Watch: Global Regulatory Tracker — United States, WHITE & CASE LLP (July 21, 2025),
https://www.whitecase.com/insight-our-thinking/ai-watch-global-regulatory-tracker-united-states
[https://perma.cc/54UU-FWYF].

127 N.Y.C.,NY, Code § 5-300 et seq. (2023) [hereinafter Local Law 144] (A Local Law to amend the
administrative code of the city of New York, in relation to automated employment decision tools).

128 Jd. (Section IV of the proposal seeks to resolve this double standard by ensuring that candidates’
rights to equal consideration are protected, regardless of whether artificial intelligence tools are employed
in the hiring process).

129 [d

130 Artificial Intelligence Video Interview Act, 820 IL. COMP. STAT. 42/1 et seq.

B1d.
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before using Al tools; (4) conduct annual audits to ensure Al systems are not
biased or discriminatory; and (5) offer transparency regarding the criteria
used by Al and its impact on hiring outcomes.!3?

While some states and cities are taking steps to protect individuals
within their borders, it’s important to recognize the differing approaches to
Al regulation across the country, as many states are slower to adapt and even
reluctant to act.!33 California, despite being home to many of the nation’s
largest technology companies, illustrates this reluctance. In October 2024,
Governor Gavin Newsom signed the Artificial Intelligence Transparency
Act, which promotes disclosure and transparency in Al use.!3* However, he
vetoed the Safe and Secure Innovation for Frontier Artificial Intelligence
Models Act, a bill that would have imposed safety and accountability
requirements on large-scale Al systems.!3> This selective approach reflects
a broader hesitation to adopt robust regulatory safeguards that might
constrain innovation or industry growth.!36

E.  Case Studies and Implications

The legal framework sets the foundation, but real impact shows up in
practice. The following case studies show whether current legal frameworks
can effectively govern machine-driven screening systems that decide who
moves forward in hiring, especially when those systems carry a bias that the
law was never built to measure. These cases ground the analysis in how
inherently biased Al machines can shape hiring outcomes, test
accountability, and affect access to work for protected groups.

132 H.B. 3373, 102nd Gen. Assemb. (Ill. 2023) (distinguishing from NYC Local Law 144, Illinois
requires consent before employers use Al to evaluate video interviews, meaning employers must obtain
consent or cannot use Al to score the interview at all).

133 See generally Leigha M. Beckman, Minna Lo Naranjo, Dion M. Bregman & Andrew J. Gray IV,
California Governor Vetoes AI Safety Bill SB 1047, Signs AB 2013 Requiring Generative Al
Transparency, MORGAN, LEWIS & BockIus LLP (Oct. 1, 2024),
https://www.morganlewis.com/pubs/2024/10/california-governor-vetoes-ai-safety-bill-sb-1047-signs-ab-
2013-requiring-generative-ai-transparency [https://perma.cc/QY8T-BTKT].

134 Hope Anderson, California Enacts Landmark Al Transparency Law: The Transparency in
Frontier  Artificial  Intelligence  Act, WHITE & CASE LLP  (Nov. 5, 2025),
https://www.whitecase.com/insight-alert/california-enacts-landmark-ai-transparency-law-transparency-
frontier-artificial [https://perma.cc/DT7M-MDJU].

135 Alexander Sisto et al., California Governor Signs AI Governance Measures into Law—But Vetoes
Controversial Al Safety Bill, ARTIFICIAL INTELLIGENCE LAW ADVISOR (Oct. 2, 2024),
https://www.dwt.com/blogs/artificial-intelligence-law-advisor/2024/10/california-governor-signs-ai-
laws-vetoes-sb-1047 [https://perma.cc/V45B-A3WV].

136 Id.
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1. EEOC v. iTutorGroup

On September 11, 2023, the EEOC announced the settlement of its first
lawsuit involving alleged discriminatory use of Al in hiring.!3” The EEOC
claimed that iTutorGroup’s hiring software rejected applications from
applicants over the age of 40, violating the ADEA.!13® The settlement
included a $365,000 payment to affected applicants, though iTutorGroup did
not admit to any wrongdoing.!3® This case highlights the EEOC’s expanding
focus on Al compliance with anti-discrimination law and shows how
machine-driven hiring systems can unintentionally scale bias, screening out
protected groups through automated, streamlined processes.'4?

2. Mobley v. Workday

With cases like Mobley v. Workday beginning to surface, we are
witnessing a new kind of legal battle, one that is likely to unfold with
complexity as courts grapple with accountability.!*! Derek Mobley, an
African American man over forty with anxiety and depression, applied for
over a hundred positions through Workday’s Al screening platform but was
repeatedly rejected despite his qualifications.'*? On February 21, 2023, he
filed a class-action lawsuit against Workday, alleging systemic
discrimination based on race, age, and disability.!3 While the court initially
dismissed his claim that Workday was an “employment agency,” it allowed
him to amend his complaint.!** Mobley then argued that Workday acted as
an “agent” of employers by performing traditional hiring functions.'* U.S.
District Judge Rita Lin accepted the amended filing and allowed the claims
to proceed, with the class-action posture resting on allegations that one

37 iTutorGroup to Pay $365,000 to Settle EEOC Discriminatory Hiring Suit, U.S. EQUAL
EMPLOYMENT OPPORTUNITY COMMISSION (Sep. 11, 2023),
https://www.eeoc.gov/newsroom/itutorgroup-pay-365000-settle-ecoc-discriminatory-hiring-suit
[https://perma.cc/H777-TVHI].

138 See id.; see also EEOC v. iTutorGroup, Inc., No. 1:22-cv-2565 (Aug. 9, 2023) (using Al and big
data, iTutorGroup is a global online education company, founded in 1998, known for personalized
language learning, especially English, matching students of all ages with teachers worldwide for 24/7
virtual lessons).

139 See id.

140 EEQOC Settles First AlI-Discrimination Lawsuit, SULLIVAN & CROMWELL LLP (Aug. 16, 2023),
https://www.sullcrom.com/insights/blogs/2023/August/EEOC-Settles-First-Al-Discrimination-Lawsuit
[https://perma.cc/CLF7-YVBS].

141 Mobley, 740 F. Supp. 3d at 808.

142 d. at 802.

143 Mobley v. Workday, Inc.,2024 U.S. Dist. LEXIS 11573, at *4 (N.D. Cal. Jan. 19, 2024).

144 Id. at *1.

145 Jennifer Lada et al., Federal Court Allows Collective Action Lawsuit Over Alleged Al Hiring Bias,
HOLLAND & KNIGHT (May 27, 2025), https://www.hklaw.com/en/insights/publications/2025/05/federal -
court-allows-collective-action-lawsuit-over-alleged [https://perma.cc/9HM8-6NCZ].
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uniform Al screening system applied to large numbers of applicants, meaning
the same automated screening could have affected many people in the same
way. 146

Judge Lin ruled that the case could proceed, finding that Workday might
qualify as an “employer” under federal discrimination law because its
software performed hiring tasks traditionally handled by employers,
including screening job applicants before any human review.!*” Two key
issues at stake in this case are: (1) whether Workday’s Al-powered screening
tools disproportionately rejected applicants based on race, age, or disability,
constituting unlawful discrimination; and (2) whether Workday, could be
held liable under federal anti-discrimination laws as an “agent” of
employers.!48

Since Workday’s Al system filtered applicants before employers even
reviewed them, the court found that it played an essential role in hiring
decisions, potentially making Workday an “agent” of the employers relying
on its software.!*® As of August 2025, the case is ongoing, with discovery
and further litigation expected to determine Workday’s liability.!50

IV. PROPOSAL

The integration of artificial intelligence in recruitment offers notable
advantages, such as increased efficiency and the ability to broaden the talent
pool.’3! However, businesses must take proactive steps to minimize potential
harm caused by Al-driven hiring processes.!>? Platforms like LinkedIn are at
the forefront of cutting-edge educational initiatives about Al, such as
LinkedIn’s Al-Driven Talent Acquisition Professional Certificate, alongside
corporate certifications like IBM’s Applied Al Professional Certification.
These programs showcase the growing focus on responsible Al practices in
recruitment.! This Note proposes going beyond this, advocating for a

146 [d

147 See Mobley, 740 F. Supp. 3d at 809.

148 Jd. at 811.

149 Lada et al., AI Hiring Bias, supra note 145.

150 Annette Tyman & Rachel See, Mobley v. Workday: Court Holds Al Service Providers Could Be
Directly Liable for Employment Discrimination Under “Agent” Theory, SEYFARTH SHAW LLP (July 19,
2024),  https://www.seyfarth.com/news-insights/mobley-v-workday-court-holds-ai-service-providers-
could-be-directly-liable-for-employment-discrimination-under-agent-theory.html (ordering Workday to
provide a list of customers who enabled the specified Al features to facilitate notifying potentially millions
of applicants about joining lawsuit).

151 AI Watch, supra note 126.

152 Ana Kreacic, Ravin Jesuthasan & John Romeo, 3 Ways Companies Can Mitigate the Risk of Al in
the Workplace, WORLD ECON. F. (Jan. 16, 2024), https://www.weforum.org/stories/2024/01/how-
companies-can-mitigate-the-risk-of-ai-in-the-workplace [https://perma.cc/SDRJ-BW5L].

153 LinkedIn Recruiter and Al-Driven Talent Acquisition Professional Certificate, LINKEDIN,
https://www.linkedin.com/learning/paths/linkedin-recruiter-and-ai-driven-talent-acquisition-
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multifaceted approach that is driven by four key components: (1) federal
regulation for algorithm transparency, (2) independent oversight and
clarification, (3) informed consent and human oversight, and (4) legal
presumption of disparate impact. Together, these measures will promote a
more equitable balance of Al usage in hiring processes, serving the best
interests of both employers and job seekers.

A.  Federal Regulation for Algorithm Transparency

Although no federal law or regulatory rule currently governs Al in
employment directly, this must change.!>* Employers should be required to
adhere to federal regulations mandating transparency in the algorithms used
for employment decisions. This includes disclosing, in clear and accessible
terms, how their Al systems operate, the data sets used for training Al
models, and the criteria guiding employers’ decision-making processes. To
ensure uniformity, I propose that this requirement apply to all employers,
particularly corporations that utilize third-party platforms for recruitment
(e.g., Workday or HireVue). Transparency must extend beyond technical
jargon, with information written in straightforward language that is
accessible to any job seeker.!> Additionally, such disclosures should be
available in multiple languages and comply with regulations to prevent
discrimination on any basis.!>¢ This level of transparency is essential for
ensuring accountability and empowering job seekers to understand how their
applications are evaluated.

Consider HireVue, for example, a video interview platform commonly
used by corporations, such as NBCUniversal, to conduct preliminary
interviews.'’” By this stage, candidates have already passed the initial resume

professional-certificate-by-linkedin-learning [https:/perma.cc/K34C-V88M]; see also IBM RAG and
Agentic Al Professional Certificate, COURSERA, https://www.coursera.org/professional-certificates/ibm-
rag-and-agentic-ai [https://perma.cc/4RRK-UKS5S] (framing the rise of Al literacy, LinkedIn’s AI-Driven
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screening—a significant achievement. Imagine the excitement of advancing
one step closer to one’s dream job, only to be met with a machine leading
your interview (prompting questions and recording responses), rather than
another human being.!’® For any candidate, particularly one without a
background in or familiarity with Al, understanding whether their video
responses are genuinely being considered or entirely being processed by an
Al algorithm can be daunting. The recruitment process itself is already
overwhelming, and this added layer of uncertainty only intensifies the
challenge.

HireVue differs from platforms like Workday, which primarily
streamlines application submissions, including resumes and standard
forms.'?® On HireVue, candidates log in to respond to a recorded video with
prompts displayed on the screen, and a timer counting down one to two
minutes.!®® Despite having facilitated over seventy million interviews and a
reported 16% increase in DEI hiring goals, HireVue’s format raises critical
questions.'®! Is this progress sufficient? Does it allow candidates to respond
naturally? Can it capture their personality or facial expressions?!92 Is a
human reviewer ever involved, or is the system merely scanning for specific
keywords? While HireVue touts a 50% decrease in costs for employers,
greater transparency in its use and processes could help bridge the gap
between cost savings and achieving meaningful DEI outcomes.!63
Transparency in these systems not only fosters trust but ensures that
technology in recruitment serves as a facilitator of opportunity rather than a
barrier.

Additionally, Al in hiring must be regulated by the federal government
not only to protect individual privacy but also as an interest of national
security. Al hiring software has the capability to process vast amounts of
sensitive personal and organizational data, which can inadvertently make its
users vulnerable to exploitation.'®* Without proper oversight, these systems
could expose critical infrastructure, government operations, and secure
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160 Id.

161 4bout, HIREVUE, https://www .hirevue.com/about [https://perma.cc/M4D3-4LEA].

162 Drew Harwell, 4 Face-Scanning Algorithm Increasingly Decides Whether You Deserve the Job,
WASH. POST (Nov. 6, 2019), https://www.washingtonpost.com/technology/2019/10/22/ai-hiring-face-
scanning-algorithm-increasingly-decides-whether-you-deserve-job/ [https://perma.cc/SEH9-F3HM].

163 How NSA Manages Their Hiring Needs, HIREVUE, https://www.hirevue.com/case-
studies/national-safety-apparel [https://perma.cc/2ZTP-EW6T].

164 Teaganne Finn & Amanda Downie, Al in Recruitment: Hiring Reimagined in the Digital Age,
IBM, https://www.ibm.com/think/topics/ai-in-recruitment [https://perma.cc/TR87-7VD9].


https://www.hirevue.com/about
https://perma.cc/M4D3-4LEA
https://www.washingtonpost.com/technology/2019/10/22/ai-hiring-face-scanning-algorithm-increasingly-decides-whether-you-deserve-job/
https://www.washingtonpost.com/technology/2019/10/22/ai-hiring-face-scanning-algorithm-increasingly-decides-whether-you-deserve-job/
https://perma.cc/5EH9-F3HM
https://www.hirevue.com/case-studies/national-safety-apparel
https://www.hirevue.com/case-studies/national-safety-apparel
https://perma.cc/2ZTP-EW6T
https://www.ibm.com/think/topics/ai-in-recruitment
https://perma.cc/TR87-7VD9

32-2 NOTE 1 OF 4 RUBIN

466 EQUAL RIGHTS & SOCIAL JUSTICE [Vol. 32:2

networks to risks, affecting both private business and the nation as a whole.!%
Consider a government employee or state-level worker, such as an
undercover officer, whose information is entered into an Al-powered hiring
database. In such cases, the system has the potential to unintentionally
expose sensitive details, such as a residential address or classified agency
operation.'®® While this might seem improbable, today’s rapidly advancing
technology makes this a genuine concern.'¢’

Take this recent case: in 2024 a well-known cybersecurity company fell
victim to a sophisticated cyberattack.'®® A North Korean operative, using
advanced Al tools, fabricated a convincing identity, posed as an IT
professional and infiltrated the company, gaining access to sensitive
systems.'®®  This alarming incident, which involved a U.S. based
cybersecurity firm, highlights the escalating complexity of cyber threats and
the intersection of Al and the recruitment process.!”” The misuse and/or
mishandling of Al data in hiring practices can create similar vulnerabilities,
exposing companies to significant risk.!”! Just as this cyberattack exploited
Al’s ability to fabricate identities, companies that rely on Al in hiring could
inadvertently open themselves to manipulation or infiltration, potentially
compromising both company safety and individual well-being.

While this demonstrates the broader potential for Al-driven
vulnerabilities in corporate practices, emphasizing the need for careful
oversight and security in both cybersecurity and the hiring process. It also
draws a direct parallel to discrimination risk, where biased machine screening
can scale unfair exclusion without measuring real qualifications. In both
contexts, Al exposes the same underlying problem, which is a system that
inherits human bias, automates judgments, obscures accountability, and
leaves protected groups at risk of misjudgment or unfair filtering before any
human reviews merit.
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B.  Independent Oversight and Certification

Just as privacy law bodies audit data handling to protect individuals,
establishing an independent federal agency to audit and certify Al hiring tools
is an essential step toward promoting fairness, transparency, and
accountability in employment practices.!”> While concerns persist about the
feasibility of independent audits, such as the lack of clear guidelines and
claims by trade groups that third-party audits may be impractical, proactive
measures are necessary.'”? This federal agency could evaluate Al systems
for bias and serve as an enforcement mechanism to ensure compliance with
anti-discrimination laws already in place, like Title VII. For those entities
that fail to conform to its guidelines, penalties such as fines, public
disclosures, or suspension of tools could be imposed, ensuring the
responsible use of Al in hiring.!”* For example, at the state level, New York
is already enforcing penalties for non-compliance with its Local Law 144,
ranging from $500 for first violation up to $1,500 for subsequent offenses.!”

To bridge the gap between these two approaches, a federal initiative
could align with state and local efforts, ensuring a more cohesive and
consistent framework for addressing the evolving challenges posed by Al in
hiring practices. Professional organizations such as the New York State Bar
Association (“NYSBA”) have established specialized divisions to address
emerging challenges within their fields.!”® The NYSBA recently created the
Task Force on Artificial Intelligence to guide lawyers using Al in an ethical
and responsible manner.'”” This approach demonstrates the importance of
having dedicated groups to address the unique complexities of new
technologies.!”® Building on this concept, a federal initiative similar to the
NYSBA'’s could unify efforts across industries by mandating the creation of
task forces or divisions at a higher level who could ensure cohesive and
consistent standards nationwide. Such an initiative would not only enhance
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fairness and accountability in Al-driven hiring practices but also elevate
public policy to reflect the needs and interests of the people.

Companies can also take proactive steps internally by investigating the
ethical and inclusive development of their Al use.!” As Al continues to
develop and revolutionize society, more organizations should establish or
expand innovation teams dedicated to mitigating the risks of
discrimination.!®® These teams would play a vital role in fostering job
creation in the Al compliance and regulatory space. Such in-house teams can
ensure Al applications align with legal and ethical standards, promoting
innovation and collaborative problem-solving.'8!

C. Informed Consent and Human Oversight

Employers adopt differing approaches to the use of Al-driven hiring
tools.'82 While some job applications provide candidates with the option to
opt out of Al usage in reviewing their application, others either do not offer
this choice or caution that opting out may dimmish the likelihood of the
application being considered.!®3 This situation creates a troubling catch-22
and forces candidates to choose between accepting potentially biased
technology or jeopardizing their chance of being considered for the job at
all.'® What is the cost of this dilemma for candidates who are simply seeking
fair and equitable job opportunities?

Many employers do not clearly disclose their use of Al tools to
applicants, and even when they do, such notices are often buried in privacy
policies that most people merely skim.!85 This inconsistency raises concern
for the lack of transparency in Al-driven hiring practices. For an individual
submitting upwards of a hundred applications, addressing such
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inconsistencies is important. Nearly seven in ten employers plan to use Al
in the coming year to screen and reject candidates without input or
oversight.!8¢ Transparency should be a priority, not an afterthought, in the
hiring process.

For companies that include disclaimers that warn about how opting out
of Al tools could result in one’s applications being overlooked,
accountability measures and penalties should be enforced. Such disclaimers
have the potential to effectively discourage candidates from exercising their
rights, cultivating an unfair system that penalizes qualified individuals.
According to one Forbes study, Al could screen out 56% of qualified
candidates, a figure closely tied to bias, and dimmish the overall candidate
experience by 21%, including factors like fairness and transparency in the
hiring process.!8’ As the implementation of Al-driven hiring tools becomes
more widespread, applicants should be informed and empowered to make
decisions accordingly.

D.  Legal Presumption of Disparate Impact

There should be a legal presumption that Al hiring tools are subject to
disparate impact claims under Title VII of the Civil Rights Act. This would
mean that, from the outset, such tools are presumed capable of producing
biased outcomes unless proven otherwise. While I believe this area of the
law will continue to evolve as more cases and claims are brought before the
courts, establishing this presumption now would shift the burden onto
employers. Employers would need to demonstrate that their Al systems are
designed and operated in a way that is neutral and does not lead to
discriminatory results in their hiring processes. By redefining the legal
framework in this way, we can take a step toward protecting marginalized
groups from systemic discrimination in hiring practices. Adopting this
approach would allow employers to proactively promote DEI hiring
practices, instead of merely reacting to crises after harm has occurred.

CONCLUSION

The integration of artificial intelligence into hiring will continue to
transform the recruitment process, but without careful oversight, it can shape
lives in ways we may never fully see. For many, Al is just a tool, a set of
algorithms, data points, or a chatbot. But for countless individuals from
marginalized communities, these systems decide what doors open and what
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doors stay closed. Each rejected application, each overlooked resume, is
more than a number. It is a person denied an opportunity that could have
changed the trajectory of their life. The unchecked use of Al in hiring
perpetuates discrimination that society has long worked to dismantle.

While there may never be a “100% solution” to these issues, the
proposals outlined here are more than policy recommendations, they are
proactive steps to prevent harm before it takes hold. By implementing
transparency measures, encouraging federal initiatives, reinforcing the legal
presumption of disparate impact claims, and creating auditing systems for Al
tools, we can build a hiring process that is fair, accountable, and humane.

As the legal field adapts to new technologies, the lessons we learn from
regulating Al in hiring can guide broader efforts to combat bias in algorithmic
decision-making. Now is the time to act. If we do not, we risk more than
flawed algorithms, we risk a future where access to opportunity is dictated
by lines of code rather than human merit.



