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THE SILENCING OF A WOMAN'S CHOICE:
MANDATORY ARREST AND NO DROP

PROSECUTION POLICIES IN DOMESTIC
VIOLENCE CASES

JESSICA DAYTON*

I. INTRODUCTION

"If you are coming to help me, you are wasting your time. But if you
have come because your liberation is bound up with mine, let us
work together"'

This quotation illustrates the need for a woman's autonomy in the

arrest and prosecution of domestic violence perpetrators. No one makes the

choice for a woman to call the police on her abusive partner and no one but

the woman should choose whether her partner is prosecuted. Every

situation must be viewed as unique, and every woman's decision must be
respected. A blanket approach to domestic violence will not cover all women

and women are not all the same nor living similar situations. The lives of

women vary with, inter alia, age, class, ethnicity, and sexual orientation.

II. PURPOSE

This paper begins with a description of my personal experiences

working with battered women and how that work shaped my point of view.
The paper will then address mandatory arrest policies including arguments

both in support and opposition. These policies are further depicted as

stripping a woman of a valuable personal choice. Mandatory arrest policies

are then examined in terms of special cultural considerations often

confronted by women. Lastly, a personal account is provided of a woman

victimized by the police because of a mandatory arrest policy.

* Jessica Dayton, J.D. Candidate, 2003, Golden Gate University School of Law. I want to thank
professor Grahn-Farley for this opportunity to publish my essay. I also want to thank the editors
of the Cardozo Women's Law Journal for publishing my essay together with the other students of
the Feminist Legal Theory class, taught by Professor Grahn-Farley at Golden Gate University
School of Law.

I Australian Aboriginal Woman, available at http://www.c4cr.org/volunteer.htinl (last
visited Feb. 22, 2003).
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The next section focuses on no drop prosecution policies, including
the benefits and repercussions of implementation. This article looks at
immigrant women and how no drop prosecution policies affect them
uniquely. Further, the article addresses special evidentiary issues raised
when a woman, who is subpoenaed, chooses not to testify, or chooses to
perjure herself. Finally, this article concludes with two personal accounts;
one of a woman who chose to aid in the prosecution of her batterer and one
who chose not to.

III. BACKGROUND

A. Defining the Terms

Mandatory arrest policies require police officers to arrest the offender
when there is probable cause to believe domestic violence has occurred.' No
drop prosecution policies mandate that prosecutors press charges when an
individual has been arrested for domestic violence.' There is no room for
subjectivity or discretion in either of the policies.

B. How I Reached My Point of View

In college, I worked at a confidential shelter for battered women and
children.' Services were provided in many different areas, including support
groups, childcare, courtroom advocacy, housing, emergency shelter, hotline,
and community outreach. These support systems were in place to assist the
woman as well as give her the time and information she needed to make
decisions for her own safety. The organization believed in presenting a
woman with options that could help her make the best possible decision for
herself and her children.

Through my training and relationships with these women, I developed
a strong belief that a woman should be empowered to make her own
decisions. Rather than directing a woman to the best choice, I advocate
giving a woman all the information she needs to make her own decision.

2 See generally Barbara Fedders, Lobbying for Mandatoy-Arrest Policies: Race, Class, and the
Politics of the Battered Women's Movement, 23 N.Y.U. REV. L. & Soc. CHANGE 281 (1997); Linda G.
Mills, Intuition and Insight: A New Job Description for the Battered Woman's Prosecutor and Other More
Modest Proposals, 7 UCLA WOMEN'S L. J. 183 (1997).

3 See generally Fedders, supra note 2; Mills, supra note 2.
4 I was trained in the legal process of receiving a Relief From Abuse Order, a restraining

order for victims of domestic violence. Throughout the week I was on-call to help women file
the paperwork at the courthouse. On Fridays the court would hear all the cases filed during the
week. I and another staff person would meet the women in a special room where we would go
over the entire process and answer any questions. As the cases were called, we were available to
sit with the women in court if they so chose. Our program was very well respected, therefore
judges would allow us to talk with the women in court to answer questions or explain things
more clearly.
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What a woman decides is the best choice for her at that time. Mandatory

arrest and no drop prosecution policies take the decision away from the
woman. Such policies are premised on the patriarchical notion that the state
knows what is best for each individual woman, more than the woman knows
for herself.

Batterers should be held criminally responsible for their actions. When

the police make a domestic violence arrest, it is important for prosecutors to
pick up that case, but only if that is the woman's choice. A prosecutor

should not be permitted to drop a case because the woman is likely to return
to her batterer, refuse to testify, change her story, or for the other multitude

of excuses founded in myth and misunderstanding. However, if a woman
decides not to testify, that is her choice and it should be respected. If a
woman opts not to testify, a prosecutor should not be permitted to proceed
with the case and should not be allowed to force a victim to testify through

subpoena. When prosecutors choose this approach, they are telling the

woman that she does not know how to think for herself and that she doe not
know what is best for her and her children. In reality, there are many
reasons for a woman to choose not to assist in her batterer's prosecution
including money, children, and survival. A woman who makes this choice
needs to be respected and our legal system should not take that power away
from her.

IV. MANDATORY ARREST

A. Is It Necessary ?

Mandatory arrest policies have become common in many jurisdictions.

Oregon was the first state to require arrest in domestic violence situations
beginning in 1977. By 1991, fifteen states and the District of Columbia
have passed mandatory arrest policies in cases where probable cause existed

that misdemeanor domestic violence had occurred.' Such advancements are
encouraging, since a 1977 study of police practice revealed that arrests had
been made in only 22% of all family assault cases.7

One reason for this low level of enforcement is a misperception that

5 Joan Zorza, The Criminal Law of Misdemeanor Domestic Violence, 1970-1990, 83J. CRIM. L. &
CRIMINOLOGY. 46, 63 (1992) (discussing history of mandatory arrest policies).

6 Lawrence W. Sherman, The Influence of Criminology on Criminal Law: Evaluating Arrests for

Misdemeanor Domestic Violence, 83J. CRIM. L. & CRIMINOLOGY. 1, 1 (1992), reprinted in NANCY K. D.
LEMON, DOMESTIC VIOLENCE LA 493 ,494 (2001) (discussing development of mandatory arrest

policies in the United States).
7 Id. at 7 (discussing Indiana University Professor, Elinor Ostrom's study of twenty-four

police departments in three metropolitan areas: Rochester, NY, Tampa-St. Petersburg, FL, and
St. Louis, MO).
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domestic violence situations are unreasonably dangerous for police officers.'
Yet, while domestic violence incidents account for 30% of all police calls,
they are responsible for only 5.7% of police deaths.' Thus, making domestic
disturbances one of the least dangerous of police activities. 0

Increased police response is a positive outcome for a woman who has
asked for police intervention and arrest of her abusive partner. For a woman
who does not want her batterer to be arrested, however, this interference
results in an overpowering of her personal decision.

B. Positive And Negative Implications Of Mandatory Arrest

Findings by the U.S. Surgeon General that battering of women by
husbands, ex-husbands, or lovers is the single largest cause of injury to
women in this country, support the importance of arresting batterers."
Proponents of mandatory arrest cite six goals to achieve through the
implementation of such policies. 2 Safety of battered women and children is
the primary goal.' 3 While arrest satisfies this goal in the immediate future, it
cannot guarantee a lasting solution. In fact, batterers who are arrested may
become even more angry and violent, taking it out on their partner. To
avoid this consequence , a woman may not want her batterer arrested.

The second goal of arrest is to stop the violence.'" Mandatory arrest
works best when a man is connected with the community and has a stake in
preserving his reputation with neighbors, family, and friends. 5 In contrast,
men who are not working or who live in a violent environment may not be as
invested in protecting their reputation and are less likely to be deterred.
Community pressures may be lacking, and therefore, these men do not
consider their behavior a risk. The man's culture or community may actually
support his violent behavior while punishing the victim for causing his
incarceration. Thus, a woman realizes that arresting her batterer is fruitless.

The third goal of intervention is holding perpetrators accountable for
their behavior. 16 The arrest informs the batterer know his actions will not go
unpunished. 7 The arrest indicates to him that his continued violent

8 Id. (discussing reasons for low level of police enforcement of domestic violence laws).
9 See Zorza, supra note 5, at 52 (discussing rationalizations by police to justify not

responding or intervening in domestic violence cases).
10 Id.
I Id. at 46 (discussing the pervasiveness of domestic violence in the United States).
12 Barbara J. Hart, Arrest: What's the Big Deal, 3 WM. & MARY. J. WOMEN & L. 207, 207-09

(1997) (discussing six primary goals of effective intervention).
13 Id. at 207-08 (discussing six primary goals of effective intervention).
14 Id. at 208 (discussing six primary goals of effective intervention).
15 Id.
16 Id.
17 Id.
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behavior will be met with harsh consequences. 1" This goal is only achieved if
the batterer is able to connect his violent behavior with the consequences he
receives. 9 This realization is not likely to happen unless incarceration is
coupled with intensive counseling.2" A batterer who is not willing to take
responsibility for his actions may blame and punish the victim for his arrest.21

Thus, for her own safety a woman may not want her batterer arrested.
Another goal of legal intervention is divestiture of perpetrators.2 The arrest
challenges a batterer's belief that he has the right to control his partner. 3

Again, this goal can only be achieved if a batterer links his behavior with his
punishment.

The fifth goal of arrest is restoration of the battered woman. 24 This
process includes restitution for damaged property and loss of work, mental,
and physical health recovery, mending lost relationships, and an opportunity
to find a safe living space. 5 A battered woman's recovery must begin with
her own decision to change her situation. If this decision is made for her,
she is robbed of a very important first step.

The final goal of legal intervention is to enhance agency in the lives of
battered women.26 Agency is the power to make informed decisions about
one's life. Proponents of mandatory arrest find that agency is accomplished
when it both informs a woman of her social and legal options and provides
access to those options.27 Agency, however, is only achieved if the woman
makes the choice to have her batterer arrested. Agency cannot be attained if
a woman's choice is only introduced after her batterer has been arrested due
to mandatory policy. Agency is lacking in a situation where the first step has
already been decided for her. A woman must have the power to be involved
in every step of the process in order for her agency to be enhanced.

C. Mandatory Arrest Further Dis-empowers the Abused Woman

Proponents for mandatory arrest argue that these policies serve to
empower the battered woman.28  Advocates contend that because the
battered woman often lacks the physical and psychological ability to extricate

18 Hart, supra note 12, at 208.

19 Id.
20 Id.

21 Id.
22 Id.
23 Id.
24 Hart, supra note 12, at 208-09.
25 Id. at 209.
26 Id.

27 Id.
28 Fedders, supra note 2, at 290 (discussing battered women's advocates' belief that

mandatory arrest policies empower the battered women).
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herself from her abusive relationship, state intervention is necessary.29

Advocates believe that taking the power away from the woman to decide
whether to press charges, takes away the batterer's ability to influence and
pressure her.3 This attitude is a paternalistic and general response to a very
individualized problem. While domestic violence is an epidemic, affecting
one out of two women in her lifetime," l a single solution will not address the
needs of every woman.

Additionally, proponents maintain that when state power and resources
are behind the battered woman, she will feel more valued as a member of
society and more likely to protect herself from further violence? 2 Such
reasoning is flawed in that it suggests low self-esteem is the primary reason
why a battered woman stays in the relationship. This argument ignores the
many cultural, financial, and safety factors that may influence a woman's
decision to stay.

D. Special Cultural Considerations

Mandatory arrest policies do not take into account the reasons why a
woman may not want her partner arrested. For instance, an Orthodox-
Jewish woman is viewed as violating Jewish law if she files for divorce, even if
it is because her husband is violent towards her.3 Women in relationships
with African-American men confront a legacy of police brutality and
disproportionately harsh prosecutorial treatment: 4 These women may not
find police presence a comfort or a solution. Additionally, African-American
and Latina women may feel guilty for or be accused of contributing to racial
stereotypes that black men and Latinos are more violent.3

E. The Hidden Backlash

Mandatory arrest policies can produce a serious backlash. When police
arrive at the scene and are required to arrest someone, they may not

29 Id. (discussing necessity of state intervention because women lack psychological and
emotional ability to leave abusive relationships).

30 Id. (stating that a batterer has too much power to pressure a victim if she is allowed the
decision of whether he should be arrested).

31 Zorza, supra note 5, at 46; Mills, supra note 2, at 186.
32 Id. (discussing mandatory arrest policies as a way of making the battered woman feel

valued as part of society).
33 Mills, supra note 2, at 184 (1997) (discussing how many women stay in abusive

relationships because they are culturally pressured to do so); see also, Zanita E. Fenton, Mirrored
Silence, 78 OR. L. REv. 995 (1999).

34 See Fedders, supra note 2, at 292-93 (discussing how cultural factors and race can make
some women not want to involve the police).

35 See Mills, supra note 2, at 184 (discussing how many women stay in abusive relationships
because they are culturally pressured to do so).
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necessarily. arrest the batterer.3 6  Preconceived notions of relationships,
power, and a minimal understanding about the dynamics of domestic
violence can lead to situations where the police arrest the victim. 37 As
evidenced in a Los Angeles study, mandatory arrest policies have led to a
disproportionate increase in the arrest of women for domestic violence.3 s In
1987, 340 women and 4,540 men were arrested for domestic violence.39 In
1995, 1,262 women and 7,513 men were arrested.40  With the use of
mandatory arrest policies, three times as many women were arrested,
compared to less than twice as many men.4' The following narrative
illustrates these statistics and the darker side to mandatory arrest policies: 42

He had abused me so many times I lost count. I stayed with him
because of our son. It wasn't always bad. He worked hard and
provided for me and our child. He loved his son so much I didn't
want to take him away. I had no job training and I didn't finish high
school. Most of my family was dead. I didn't know how I would
support us if we left him.

On this occasion he was jealous. I had never cheated on him but he
was always suspicious. He started yelling and screaming in my face. I
tried to walk away; our son was in the room. As I turned to leave he
grabbed my arm. He punched me in the face and threw me to the
ground. I tried to scramble up but he pushed me back down. I freed
myself and ran across the room.

As I cowered in the corner, he started coming at me. I looked
around for something to protect myself. I saw a toy truck next to me
and I picked it up. I needed to defend myself. The look in his eyes
was pure treachery. I threw the truck- I meant to hit my husband. I
wanted to stop him in his tracks. I didn't mean to hit my son. My
aim was off and the truck breezed by my son's eye.

My son wasn't hurt, just scared. I have never felt so awful in my life.
My husband said, "Oh, you really did it now". He called the police. I
didn't know what to do. I tried to comfort my son. His face was fine,
just scratched.

The police arrived. They saw the wreckage that was our living room.

36 John Johnson, A New Side to Domestic Violence: Arrests of Women Have Risen Sharply Since
Passage of Tougher Laws. Critics Say Some Men Manipulate the System; Others Say Female Abusers Have
Long Been Overlooked, L.A. TIMES, Apr. 27, 1996, at A01.

37 See id.
38 See id.
39 See id.
40 See id. .

41 Johnson, supra note 36.
42 Interview with Anonymous Battered Woman (May 2002).
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I tried to tell them what happened. They didn't listen to me. They
only heard my husband say that I had thrown something at our son.
My husband said I had gone crazy. He explained my injuries saying
he was trying to protect him and our son from me. Despite what I
said, the police chose not to believe me.

They arrested me for battery. Even though my husband beat me on
this occasion and on occasions for the last 7 years. Those police just
came to my house and listened to my husband- the monster, the
abuser. I just thought I would try to protect myself this time. The
worst part is that they took my son away. They said I had abused him
too! That is what hurts, that is what I can't live with. Everything I have
done for the last 7 years has been for my son. Every decision I have
made has been for his welfare. How dare they say I abused him!
Those police just came to my house and decided I was not a victim
but an abuser.

43

This woman was victimized first by her batterer and then by the police.
For reasons unknown, the police decided to treat this woman as the abuser.
Because probable cause existed that misdemeanor domestic violence had

occurred, the police were forced to make an arrest. The police justified
arresting her by using the fact she had thrown something as an excuse. They

chose to disregard the evidence of her abuse and paid no attention to her
statement that her husband had been violent toward her for years. Under
mandatory arrest policies, the police still have discretion to make the arrest.
Their stereotypes and personal beliefs about domestic violence can dictate

whom they arrest.

V. No DROP PROSECUTION POLICIES

A. Overview

No drop prosecution policies force the district attorney to prosecute a
case once an arrest for domestic violence has been made. Furthermore,

these policies deny the victim the option to withdraw the complaint once
formal charges have been filed." No drop prosecution policies have been

adopted because agencies believe that societal safety overrides an individual

woman's choice. Advocates suggest a multitude of reasons for developing no
drop prosecution policies. First, they believe that domestic violence affects

more than just the individual victim.45 Secondly, prosecutors feel they

cannot rely on victims to hold batterers accountable since victims often

43 Id.
44 Mills, supra note 2, at 185-186.
45 See e.g.Donna Wills, Domestic Violence: The Case for Aggressive Prosecution, 7 UCLA WOMEN'S

L.J. 173, 173 (1997).
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decline to press charges.46 Lastly, prosecutors believe they must intervene to
protect victims and their children.47

Advocates of no drop prosecution policies see domestic violence as a
public safety issue, not an individual problem.4" Because it is viewed as a
societal problem, aggressive prosecution for the safety and well being of
citizens overrides an individual victim's decision. 49 Children are victims who
are seldom realized.5" Because they suffer silently and without the options
available to adults, many states have developed no drop prosecution policies
to protect them.1

Proceeding with prosecution, with or without the consent of the victim,
minimizes the victim's value to the batterer.5

' The batterer has no incentive
to pressure the victim not to testify.53 Evidence that the batterer will not still
take his anger out on the victim, however, is lacking. A woman who is
subpoenaed to testify against her will may still be violently punished by her
batterer. On the other hand, a woman who chooses to support her batterer
in court is often forced to commit perjury. A woman must be allowed to
make a choice for her own safety, without the risk of legal repercussions.

B. No Drop Policies Are Not The Answer

A woman's decision not to aid in the prosecution of her batterer may
be the only way she can take control of her safety. Even with mandatory
prosecution, the state cannot guarantee a batterer will be locked away.54 If a
woman testifies against her batterer in court and he is not convicted, she may
face life threatening violence or death when he returns home.55

A study of 480 cases in Indiana found that mandatory prosecution was
harmful to women in some cases.56 The study found that a, woman was most
likely to ensure her own safety when she had the option to drop the charges
yet chose not to. The testers explained that the woman was more

46 See id. at 173-74.
47 See id. at 174.
48 Id. at 174 (discussing domestic violence as public safety issue).
49 Id.

50 Id. at 175 (discussing effects of domestic violence on children).
51 Wills, supra note 45, at 175.
52 Id. at 180 (discussing taking power to prosecute away from the victim so that the batterer

has no incentive to pressure).
53 Id.
54 See Mills, , supra note 2, at 191 (discussing the importance of a woman learning to take

steps toward her own safety as the state cannot ensure a woman will be free from her batterer's
violence).

55 Id.
56 Id. at 189 n.30 (referring to a study by Ford and Regoli); see David A. Ford & Mary Jean

Regoli, The Criminal Prosecution of Wife Assaulters: Process, Problems and Effects, LEGAL RESPONSES TO
WIFE ASSAULT: CURRENT TRENDS AND EVALUATION 127, 150-51 (N. Zoe Hilton ed., 1993).

57 Id. at 189.
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empowered in situations where she could actively take steps toward her well-

being. 8 Participating in the decision whether to prosecute may be a woman's
first opportunity to express power in a relationship where she was formerly

powerless. 9

C. Special Cultural Considerations

An immigrant woman in an abusive relationship faces additional
obstacles when presented with no drop prosecution policies. "A conviction
for domestic violence can result in deportation of the batterer, even if he is a
lawful permanent resident."6 The battered woman may also be forced to
leave the United States if her batterer loses his lawful permanent resident

status before the Immigration and Naturalization Services ("INS") approves

the woman's self-petition. to stay.61 A woman's choice to participate in the
prosecution as well as the timing of the prosecution are crucial because a
woman's right to self-petition under the Violence Against Women Act is tied
to her marital status to a spouse who is currently a lawful permanent
resident.6"

A woman who is a non-citizen may choose not to aid in the prosecution

of her abuser because she knows he will retaliate against her by reporting her
as undocumented alien to the INS.63 As a result, both the woman and her
batterer may be deported to a country, where there are fewer protections
against domestic violence.64 A further consideration is that a woman
deported prior to her batterer's conviction will likely lose custody of her
children.6" The children will then probably be placed in the custody of the
batterer.'

These special considerations make it absolutely vital that an immigrant
woman be included in every step of the decision making process. She alone
knows what is best for the safety of her and her children. A prosecutor who

blindly follows a strict policy, with or without victim consent, may not be
authorized to consider the special factors involved in an immigrant woman's

58 Id. at 190.
59 Id. at 191 (discussing the woman's choice to prosecute as the first step toward ending the

violence in her life).
60 See generally SUSAN B. BERALL & DEBORAH ADLER, GUIDEBOOK FOR PROSECUTORS WORKING

WITH BATTERED IMMIGRANT WOMEN, (2000), reprinted in, NANCY K. D. LEMON, DOMESTIC
VIOLENCE LAW 593, 593-594 (2001) (discussing need for battered immigrant woman to be
involved in every step of the prosecution process so as to not jeopardize her own immigration
status).

61 Id.

62 Id.

63 Id.

64 Id.

65 Id.
66 BERALL & ADLER, supra note 59, at 593-94.
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case.6 7 Strict prosecution without weighing the possible repercussions might
lead to grave results for an immigrant woman including deportation, loss of
child custody, and isolation to a country with few protections against
domestic violence.

D. Evidentiary Issues

Prosecutors are faced with unique evidentiary concerns under a no
drop policy where the victim does not want to testify. First, the prosecutor
may force the woman to testify through subpoena and she may lie. Second,
the prosecutor may force the woman to testify through subpoena and she
may tell the truth. Third, the prosecutor may force the woman to testify
through subpoena, she may refuse and be held in contempt. Finally, the
prosecutor may respect the woman's choice not to testify and use expert
testimony to explain her absence.

1. State Victimization Of The Battered Woman

A woman who is forced to testify may chose to lie on the stand rather
than tell the truth about her batterer. A woman who commits perjury might
face criminal charges herself. There is irony in the further victimization of a
woman by a system whose purpose is to vindicate victims of domestic abuse.
A woman who is subpoenaed may choose to tell the truth against her better
judgment. She may prefer not to testify for fear of retaliation, but would
rather do so truthfully than commit perjury. Institutionalized abuse further
victimizes a woman who has already suffered through an abusive
relationship. A woman who is subpoenaed may choose to remain silent
rather than testify. For this choice, contempt charges may be brought
against her. Again, the victim faces further abuse by those deemed
responsible for her protection.

Under section 1219 of the California Civil Procedure Code, judges are
prohibited from jailing La domestic violence victim on the first finding of
contempt for refusing to testify."8 Instead of jail, the judge may order the

67 Mills, supra note 2, at 193-96.
6 CAL.CIV. PRO. § 1219 provides:

(a) Except as provided in subdivisions (b) and (c), when the contempt consists of
the omission to perform an act which is yet in the power of the person to perform,
he or she may be imprisoned until he or she has performed it, and in that case the
act shall be specified in the warrant of commitment.

(b) Notwithstanding any other law, no court may imprison or otherwise confine or
place in custody of the victim of a sexual assault for contempt when the contempt
consists of refusing to testify concerning that sexual assault.

(c )In a finding of contempt for a victim of domestic violence who refuses to
testify, the court shall not incarcerate the victim, but may require the victim to
attend up to 72 hours of a domestic violence program for victims or require the
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victim to attend a domestic violence program or perform up to seventy-two
hours of community service.6" After a second finding of contempt, the judge
may sentence the victim to jail.7'

While a victim of sexual assault faces no repercussions for choosing not
to testify against her assailant, a victim of domestic violence faces contempt
charges, community service, forced counseling and jail.7 1 A sexual assault
victim is afforded the choice of whether to aid in the prosecution of her
rapist, yet a domestic violence victim is not. Punishing a woman for failing to
testify against her batterer is a form of state perpetrated abuse. Forcing
counseling on a victim before she is ready is futile. Mandating community
service for a victim is a questionable repercussion for a woman who chooses
not to testify. The state does not achieve justice through such means, but
merely serves to subject the victim to further abuse.

2. Prosecution Without The Voice Of The Victim

Recently prosecutors have developed alternate means to prosecute a
domestic violence case without using the victim's testimony. Some
jurisdictions have developed domestic violence task forces to coordinate the
efforts of the police department, emergency medical personnel, battered
women's advocates, and the district attorney's office. 2 The goal of these task
forces is to determine ways to preserve enough evidence to obtain a
conviction without the victim's testimony. 3 These methods are not new
tactics, per se, but are new to domestic violence cases specifically.

a. Collecting Evidence

At the scene of a domestic violence incident, police may take
statements from eyewitnesses and the victim. 74  These statements may be

admissible in court as excited utterances, an exception to the hearsay rule.75

The police may also obtain statements from the batterer, introduced into

victim to perform up to 72 hours of appropriate community service, provided that
in a subsequent finding of contempt for refusing to testify arising out of the same
case, the court shall have the option of incarceration pursuant to subdivision (a).

CAL.CIv. PRO. § 1219 (West, WESTLAW through 2001-02 Reg. Sess.).
69Id.

70 Id.
71 Id.
72 Heather Fleniken Cochran, Improving Prosecution of Battering Partners: Some Innovations in

the Law of Evidence, 7 TEX. J. WOMEN & L. 89, 102 (1997) (discussing creation of task forces to
coordinate efforts of different organizations to preserve evidence in order to prosecute batterers
without the victim's testimony).

73 Id.
74 Id. at 103. (explaining ways police can gather evidence at the crime scene in such a way as

to eliminate the need for the victim's testimony).
75 Id.
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evidence as admissions by the opposing party.7 6 In addition, the police may
document the scene of the incident as well as the injuries through
photographs.77 These photos can capture the demeanor of the victim as well
as any children present and can illustrate the nature of the crime scene. 7

Statements by the victim to a healthcare provider can also be admitted if the
statements were made for the purpose of obtaining medical treatment. 79

Domestic violence advocates can encourage a woman to collect evidence on
her own. °

Evidentiary tactics such as these are useful when a woman wants her
batterer prosecuted but does not wish to participate as a witness. Alternative
means of collecting evidence can spare the victim from reliving her abusive
experience on the stand. However, these tactics are suspect if a woman does
not want her batterer prosecuted. A woman who does not understand that
statements made while securing her safety might be used at trial, is at a
disadvantage. A possible backlash effect is that a woman may be hesitant to
call the police or seek medical attention in the future because she fears her
statements will be used against her will.

b. Expert Testimony

Another controversial evidentiary issue is the use of expert testimony.
Prosecutors use domestic violence experts to testify regarding the behavior of
the battered woman."1 These experts can explain a victim's absence in the
courtroom, attack some of the stereotypes the jurors may have of battered
woman, and clarify why a victim may change her story on the stand. 2 As
Linda Mills wrote, "The prosecutor's success depends on convincing the jury
that the expert, rather than the battered woman, is the more reliable source
of testimony. Thus, the state's degradation of the victim is twofold: first, in
forcing her to testify, and second, in publicly questioning the truth of her
testimony."83

A woman who has been powerless in a relationship may take a step
toward expressing her power by choosing not to participate in the
prosecution of her batterer8 4 When the state proceeds without her, they tell

76 Id.
77 Id.
78 Id.
79 Cochran, supra note 72, at 103 (discussing use of statements by victim to health care

professionals as evidence of domestic violence in court).
80 Id. (discussing role of domestic violence advocates in helping victim collect her own

evidence).
81 Id. (discussing use of experts to testify on the behavior of the battered woman).
82 Id.
83 Linda Mills, Killing Her Softly: Intimate Abuse and the Violence of State Intervention, 113 HARV.

L. REv. 550, 590 (1999).
84 See generally id.
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her that she has no power and that her choice will not be respected. By
using statements she made to healthcare personnel and police officersand
using expert testimony to "explain" her behavior and tell the jury that they
should ignore the subpoenaed woman's testimony, the prosecution is adding
to the humiliation and degradation of the victim.

E. A Woman's Choice Is Paramount

1. A Woman Who Chose To Aid In The Prosecution Of Her Batterer

I spoke with a woman who was a teen victim of domestic violence. 5

After the first severe beating by her boyfriend, age sixteen, she called the
police. This is her story:

It took so much courage for me to call the police. I was afraid my
parents would be mad at me. I was embarrassed. I couldn't believe
what had happened. But I was angry. The officer arrived at the
scene long after my boyfriend had gone. He looked at me with
suspicion. 'Your boyfriend did that? How old are you? Oh, he is
only sixteen? He must not have meant to do that. Couldn't he see
the blood? The bruises? My limp? I could tell the officerjust wanted
to leave, I begged him to take my report. I was mad at my boyfriend.
He had violated me in an extremely brutal and vicious way. I wanted
him punished. I never wanted to see him again and most of all I
never wanted to go through that again.

Reluctantly the police officer wrote some things down. Things
became a blur and I just wanted to go home. The police officer told
me to sign a paper so I did. At only sixteen I was confused. I didn't
really know what was going on. My parents got involved and a few
days later I was at the District Attorney's office. I was excited to speak
to the prosecutor. I wanted him punished so badly. I had never
hated anyone so much as I did him. But the prosecutor said there
was no case. There was nothing they could do. We were only sixteen
and the beating wasn't that bad. She said at best she could have the
police write him a ticket for breach of peace. She said the two of us
should just stay away from each other.

Stay away from each other? Did she think I ever wanted to talk to
him again? Did she not see what I looked like? We were only sixteen
but this was not two kids fighting on the playground. How dare she
explain what happened to me as a breach of peace. I was punched,
slapped, and kicked repeatedly in a church parking lot. This was a
beating, not a breach of the peace.

85 Interview with Anonymous Battered Woman (May 2002).
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By not prosecuting him, she said it wasn't a crime. She said that what
he did was ok, or at least an accident. So, after a little time, I thought
it wasn't a crime. I thought it was just an accident. At first I felt so
strongly about wanting him convicted. At first I knew he had violated
me. But if the police and the court didn't think it was a crime, I
guess it wasn't. So I went back to him. And for the next three years
he continued to beat me. Eventually I did get out. But only after
enduring three years of beatings. If only someone had told me it was
a crime .... 86

This young girl suffered at the hands of her batterer and again at the

hands of the state. She knew what her boyfriend did was wrong and she

wanted him held accountable. She took all the steps to have him arrested

and prosecuted: called the police, took pictures of her injuries, followed

through with the district attorney's office. This girl made her decision but it

was not respected. By not prosecuting the batterer, the state told her that

what her boyfriend did to her wasn't wrong. By not respecting her decision,

the state told her that her choice did not matter.

This girl expressed her power and made a conscious decision to take

control of her future. The state took that power away. Had they respected

her decision and affirmed her right to choose, the state could have been

instrumental in this one girl's fight to break out of an abusive relationship.

In this case, the state's lack of action was the instigation for her to endure

more years of violence.

2. A Woman Who Chose Not To Aid In The Prosecution Of Her Batterer

Joann L. Gilliam of Maryland called the police after her boyfriend,

Calvin Donnell Woodard, fired his gun out of a car window and pistol-

whipped her in the face. 7 The police arrested Woodard on assault and
weapons charges.8 " Woodard was sentenced to ten years in prison on the

gun charge.89 Ms. Gilliam chose not to aid in the prosecution of Woodard

and is serving almost three years in jail.90 Ms. Gilliam recanted her story and

testified untruthfully in front of the grandjury.9' In addition, she tried to get

a friend to verify her story but the friend allowed the police to tape the

conversation where Ms. Gilliam attempted to suborn perjury.92

Consequently, she was charged with perjury and obstruction ofjustice.95

86 Interview with Anonymous Battered Woman (May 2002)
87 Debra Saunders, Battered, But Still Responsible, SAN FRANCISCO CHRON., Apr. 5, 2001.
88 Id.
89 US v. Woodard, 29 Fed. Appx. 127 (4th Cir. 2002)..
90 See Saunders, supra note 87.
91 Id.

92 Id.
93 Id.
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Gilliam and Woodard had been dating since 1999."4 Early in the
relationship he started stalking her and became physically abusive.95 When
she tried to break up with him on Dec. 5, 1999, the incident that led to his
arrest occurred.96 Because Woodard had been convicted of armed robbery
and of battering a former girlfriend, the U.S. attorney could prosecute him
in federal court as a "felon in possession of a firearm".97 At the time Ms.
Gilliam recanted her story, her boyfriend was out on bail. He was
threatening her and she was scared for her life. 98 He would call her all day
long, threatening, "You better not send me to jail."99 When she made the
decision to lie to the grand jury, Ms. Gilliam said she was less afraid of
tangling with the law than with Woodard.' ° Woodard's violent nature is
further evidenced by his being charged with manslaughter of a fellow inmate
over a scuffle involving the television while he was awaiting trial.'

In reporting on the story, Debra Saunders editorialized sarcastically,
stating, "It's true women face a terrifying risk of being harmed when they
break up with brutal boyfriends. But the advocates rarely admit the other
reason women don't testify: They still like the creep." °2 Later in her article
she said, "[T] he U.S. Attorney's office was right to send out the message that
battered women have civic responsibilities. When they ask police officers to
risk their lives-to rescue them because they have lousy taste in men-they
have to do their part."'09

Ms. Gilliam did not refuse to testify because she "still liked the creep"
she refused because she was scared for her life.0 4 Her boyfriend had almost
killed her once and she knew he would do it again, and perhaps be
successful.' °5 By choosing to not testify she was doing what she could to
ensure her own safety. Ms. Gilliam was not allowed to make her own
decision whether to testify. She was forced to participate and thus forced to
lie to protect herself. Had the state respected Ms. Gilliam's decision not to
testify, she would never have been put in a position where she had to lie.

94 Maureen O'Hagan, In Baltimore, a Victim Becomes a Criminal, Woman Covered Up Domestic
Abuse, WASH. POST, Mar. 30, 2001, at A].

95 Id.
96 Id.

97 Id.

98 Id.
99 O'Hagan, supra note 94.

100 Id.
101 See Saunders, supra note 87.
102 Id.

103 Id.
104 See O'Hagan, supra note 82.
105 Id.
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VI. CONCLUSION

A woman's right to self-determination is paramount in abusive
relationships. Dynamics of abusive relationships are such that the woman is
constantly over-powered by her abuser. If and when a woman is ready to
leave the relationship, she should be able to do so on her own terms.
Making the decision to call the police and have her partner arrested or
deciding whether to aid in the prosecution of her batterer is often the first
opportunity a woman has to express her power in the relationship.
Mandatory arrest and no drop prosecution policies take that power away
from the woman.

Police, prosecutors, and advocates must work together to support
domestic abuse victims. Their role should be providing a victim with the
information she needs to make informed decisions for her future, not
making decisions for her own good. Restoring the power stripped from a
victim in an abusive relationship is an integral part of the healing process.
Making strict policies in the name of public safety that leave no room for
personal choice puts the individual victim at risk. It is imperative that a
woman be empowered to express her choice and have that choice respected.
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