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RECONCEPTUALISING FEMALE TRAFFICKING:
THE INHUMAN TRADE IN WOMEN

ALISON COLE"

I. INTRODUCTION

Female trafficking is not new. Its causes are "as old as the world."1

However, the international community has only recently made a concerted effort to
address this serious concern. It is the sensitive nature of the issues at the core of
female trafficking, traditionally deemed to fall within the purview of the state,
which has ensured that the conceptual framework for female trafficking is still
unclear.

This article analyses the current international approach to female trafficking
in order to propose a method for its reconceptualisation. Although there is an
increasing recognition of different forms of trafficking in persons, 2 the discussion
will be limited to the trade in women for the purposes of forced prostitution during
peacetime.

3

It is first necessary to follow the debate underlying the definition of female
trafficking, in order to highlight the necessity of setting international standards to
avoid irreconcilable national policy disputes. By describing the female trafficking
phenomenon, it is then possible to demonstrate that the nature of female trafficking
ensures there is a particular imperative to rise above these conflicting policy issues.
This calls for a coordinated international initiative to provide a uniform basis for
combating traffickers. Finally, the current international law on female trafficking
will be considered. This will form the basis for a critique and a potential
framework for reconceptualising female trafficking.

* Alison Cole, BA Honors Cambridge University, LLM Harvard Law School, Henigson Fellow at the
Harvard Law School Human Rights Program. Email: acole@law.harvard.edu. With many thanks to
Kitty Murby and Muriel Hill for their pioneering work and inspiration.

1 M. WIJERS & L. LAP-CHEW, TRAFFICKING IN WOMEN: FORCED LABOUR AND SLAVER-LIKE
PRACTICES IN MARRIAGE, DOMESTIC LABOUR, AND PROSTITUTION 151 (1995).

2 Trafficking is distinguished from people smuggling, which is consensual. See GLOBAL
ALLIANCE AGAINST TRAFFICKING IN WOMEN, HUMAN RIGHTS TRAFFICKING IN PERSONS: A
HANDBOOK 19-32 (2001) [hereinafter GAATW HANDBOOK], available at
http://gaatw.net/books-pdf/Human%20Rights%20and%2Trafficking%20in%2OPerson.pdf.

3 This Article will refer to this practice as "female trafficking." See generally A. Lucas, Women
and Prostitution, in WOMEN AND INTERNATIONAL HUMAN RIGHTS LAW 684 (K.D. & D.M. Koening
eds., 1999); L. Chiang, Trafficking in Women: An International Issue, in WOMEN AND INTERNATIONAL
HUMAN RIGHTS LAW 321-323 (K.D. Askin & D.M. Koening eds., 1999).
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II. DEFINITION

Female trafficking involves powerful persons enforcing the detainment and
exploitation of economically marginalised or otherwise vulnerable women, for the
purposes of forced prostitution. Trafficking for forced prostitution is distinct from
its composite crimes such as rape, torture and unlawful detention because it
represents the culmination of all these acts through the complete deprivation of
personal autonomy.

4

By its very nature, female trafficking has the potential to be translated into
various policy issues. As a form of organised crime, trafficked women often are
regarded as merely ancillary to the prosecution of traffickers. 5 Trafficked women
are also invariably viewed as criminals, namely as illegal prostitutes and illegal
immigrants. 6 The sensitivity of these policy areas ensures that "trafficking is a
very complex phenomenon. Its definition has been and is still contested." 7

The conceptualisation of female trafficking is the necessary prerequisite for
any attempt to combat female trafficking. As the International Organisation for
Migration ("IOM") points out, when trafficked women are "wrongly identified,
categorised and registered... [they] are often pushed further into a disadvantaged
situation." 8 However, each country will have its own policy objectives determining
what constitutes the trafficking "problem." The utility of conceptualising female
trafficking through these heavily-debated policy issues is questionable, since the
weight of these contentious issues ensures that they can never be lifted to the lofty
heights of international consensus. This is best demonstrated by the role of
prostitution in defining female trafficking under current international law.

4 GAATW HANDBOOK, supra note 2, at 35; HUMAN RIGHTS WATCH 51 (2000); cf WIJERS &
LAP-CHEW, supra note 1, at 28 (emphasis on forced recruitment).

5 Even legislation from the Netherlands (the only EU country to respond to the Council Joint
Action of February 1997 by appointing a Trafficking Rapporteur), only provides residence rights for
trafficked women whilst cooperating in their traffickers' trial. See PENAL CODE, art. 250a Sr (Ned).
This reflects a growing international trend. See GAATW HANDBOOK, supra note 2, at 35; Community
Directive Proposal on Short-term Residence Permits for Victims of Trafficking who Cooperate with
Authorities, COM (2002) 71 Final, 2002/0043 (CNS) at 3 [hereinafter Community Directive Proposal],
available at http://europa.eu.int/prelex/detaildossierreal.cfm?CL=en&Dosld=171579; see also E.
Pearson, Half-hearted Protection: What Does Victim Protection Really Mean for Victims of Trafficking
in Europe, in GENDER, TRAFFICKING AND SLAVERY (R. Masika ed., 2002) (general criticism).

6 Countries that have decriminalised prostitution have limited provisions for immigrant prostitutes.
See Community Directive Proposal, supra note 5.

7 Carolina Wennerholm, Trafficking in Women and Girls and HIV Prevention, Presented at the
Conference "Together Against AIDS" in Malm6 (Mar. 8, 2000), available at
http://www.qweb.kvinnoforum.se/../misc/TRAFFICKING%20-HIV%20PREV-text.rtf.

8 Victims of Trafficking in the Balkans, International Organisation for Migration (IOM), p.xxii,
available at http://www.iom.int/documents/publication/en/balkantrafficking.pdf.
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A. Prostitution: The Underlying Debate

"Governments have always tried to steer prostitution into a socially
acceptable direction [according to] the predominant system of values in society." 9

Strategies to address female trafficking are determined according to which
approach to prostitution is adopted.' 0 There are two main schools of thought.

1. Abolitionism
11

Abolitionism arose in the late 1800s in response to the regulation approach to
prostitution enforced by Napoleon. 12 The regulation system establishes licensed
brothels to manage prostitution as a necessary evil, "just as the sewers are
necessary for the palace."' 13 Prostitutes are publicly registered in order to enforce
venereal disease inspections. The purpose of regulation is to officially control
prostitution in order to maintain public health in the face of "the biological needs of
men." 14 The abolitionist movement sought to replace laws aimed at prostitutes
with laws penalising procurers and brothel keepers. 15  Abolitionism "was
responsible for generating public awareness of trafficking in women," 16 and was
supported by sensationalist coverage in the media emphasising the lost virtue and
victimisation of trafficked women. 17

The abolitionist movement spawned the prohibitionist movement which
believed that prostitution had to be eliminated. This has developed into neo-

9 N. VAN DER VLEUTEN, SURVEY ON "TRAFFIC IN WOMEN:" POLICIES AND POLICY-RESEARCH IN
AN INTERNATIONAL CONTEXT 17, available at
http://www.member.yline.com/'wailtergehr/trea/wvkengl.html.

10 GAATW HANDBOOK, supra note 2, at 73-85.

11 S. ALTINK, STOLEN LIVES: TRADING WOMEN INTO SEX AND SLAVERY 17-28 (1995); R. TONG,

WOMEN, SEX AND THE LAW 49 (1984).
12 E.J. BRISTOW, PROSTITUTION AND PREJUDICE: THE JEWISH FIGHT AGAINST WHITE SLAVERY

1870-1939 29 (1982).
13 S. DE BEAUVOIR, THE SECOND SEX 618 (H.M. Parshley trans., Vintage Books 1997); see St.

Thomas Aquinas, www.graaf.com.nl/historyframe.htm.
14 ALTINK, supra note 11, at 13.

15 Id. at 63, 71.
16 International Movement Against All Forms of Discrimination and Racism (IMADR),

Strengthening the International Regime to Eliminate Trafficking in Persons and Exploitation of
Prostitution of Others, A Working Paper presented to the Working Group on Contemporary Forms of
Slavery, at 20 (May 1998).

17 LESLIE A. JEFFREY, SEX AND BORDERS: GENDER, NATIONAL IDENTITY, AND PROSTITUTION

POLICY IN THAILAND 9 (2002) (Mr. Stead of the Pall Mall Gazette reported his purchase of a young girl
in 1885, provoking public demonstrations); see also W. CHAPKIS, LIVE SEX ACTS: WOMEN
PERFORMING EROTIC LABOUR 41 (1997); M. Irwin, White Slavery as Metaphor: Anatomy of a Moral
Panic, Ex Post Facto, THE HIST. J. 41 (1996); A. Murray, Debt Bondage and Trafficking: Don't Believe
the Hype, in GLOBAL SEX WORKERS: RIGHTS, RESISTANCE AND REDEFINITION (K. Kempadoo & J.
Doezema eds., 1998) (arguing that sensationalism still distorts female trafficking).

20061
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abolitionism, 18 lead by the feminist Kathleen Barry, who states that any form of
prostitution is, by definition, forced "unwanted sex" and must be abolished. 19

2. Legalisation And Decriminalisation 20

The abolitionist movement has received severe criticism for failing to respect
a woman's right to self-determination. 2 1 Vern Bullough and Bonnie Bullough state
that abolitionist policies are "doomed to failure [as they are] contrary to all
historical insights [and] ignore the economic and social realities of everyday
living."

22

Proponents of abolitionism were the first to consider prostitution as an ethical
and political problem.2 3 Regulations on prostitution were seen as enforcing a
"double moral standard,"'24 relieving men of the duty of sexual abstinence and
condemning prostitutes as social outcasts. Prostitution can be a survival strategy.
Defining prostitutes only as victims further stigmatises women and patronises those
who make rational economic decisions.

It is claimed that criminalisation of prostitution can "actually promote traffic
in women" by forcing women to be dependent on third parties for protection from
the law, rendering them vulnerable to exploitation.2 5 Ulla Ohse believes it is only
possible to eliminate trafficking when women become independent and can protect
themselves.

26

In places where prostitution has been decriminalised, female trafficking is
defined by the absence of consent. 27 A prostitute working within or traveling to a
given country will not be considered a victim of trafficking if she is doing so by her
own free will.28 However, this consent would be vitiated and a situation of

18 Jo Doezema, Loose Women or Lost Women: The Re-emergence of the Myth of "White Slavery"
in Contemporary Discourse of "Trafficking in Women ", GENDER ISSUES 23 (2000).

19 KATHLEEN BARRY, THE PROSTITUTION OF SEXUALITY 24 (1995). "Prositution, with or without
a woman's consent, is the institutional, economic, and sexual model for women's oppression." Id.

20 R. BARRI FLOWERS, THE PROSTITUTION OF WOMEN AND GIRLS 153 (1998). Decriminalisation
removes the criminal classification of prostitution. Id. Legalisation subjects prostitution to all the laws
applicable to a legal enterprise, including labour laws, although it may be enforced as a regulationist
system. Id. at 154. These approaches will be considered together as opposing the abolitionist "no
consent possible" definition of trafficking.

21 WlJERS & LAP-CHEW, supra note 1, at 77.
22 VERN BULLOUGH & BONNIE BULLOUGH, WOMEN AND PROSTITUTION: A SOCIAL HISTORY 317-

320 (1987).
23 VLEUTEN, supra note 9, at 19.
24 J.E. BUTLER, THE HOUR BEFORE DAWN: AN APPEAL TO MEN 8 (Trubner & Co. 1879) ("[w]e

never hear it carelessly [asserted] ... that she is only sowing her wild oats").
25 ROELOF HAVEMAN, VOORWAARDEN VOOR STRAFBAARSTELLING VAN VROUWENHANDEL 415

(Gouda Quint. 1998).
26 Annuska Derks, From White Slaves to Trafficking Survivors: Notes on the Trafficking Debate, at

43 (citing Ulla Ohse, Forced Prostitution and Traffic in Women in West Germany, Edinburgh Human
Rights Group (1984)), available at http://www.nswp.org/pdf/CMD-0002M.PDF.

27 Doezema, supra note 18 (dismissing the "choice" debate because all action is forced in some
way. Instead, she focuses on self-determination.); see also Kappeler, The International Slave Trade in
Women, 1 L. & CRITIQUE 225 (1990).

28 Doezema, supra note 18, at 34.

[Vol. 12:789
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trafficking would arise if she were subsequently forced by another person to
provide sexual services under conditions of slavery.29

This summary of the prostitution debate underlining female trafficking
demonstrates that "it is highly unlikely that a melting-pot society could produce a
consensus." 30 The resulting stalemate in international law has led former UN High
Commissioner for Human Rights, Mary Robinson, to urge countries to look beyond
these issues in order to focus on the "many commonalities that should allow us all
to work productively together." 31

B. Definitional Developments

The first international conferences on the prevention of female trafficking
were held in Paris in 1895 and in London in 1899.32 These discussions were
contemporaneous to the abolitionist-led public outcry against female trafficking,
and culminated in the first international convention against "white slavery" in
1904. Although female trafficking was not expressly defined, the influence of
abolitionism is clear, with parties pledging to protect "innocent women [from] their
debauchery in a foreign country."3 3 A similar convention in 1910 reiterated the
abolitionist focus on the procurer, who "for immoral purposes procured . . . [a
woman through] any compulsion, even with her consent." 34  The League of
Nations formed a Convention on Traffic in Women in 1921, 3 5 which was affirmed
in the 1933 Convention, and brought under the auspices of the United Nations
through the 1949 Convention for the Suppression of Traffic in Persons.

The 1949 Convention was the only specific instrument on female trafficking
until the 2000 UN Trafficking Protocol. It replicated previous instruments in
failing to provide a definition of female trafficking, and followed the abolitionist
tradition by reinforcing that consent was irrelevant, extending the principle to

29 GAATW HANDBOOK, supra note 2, at 3 8-40.

30 TONG, supra note 11, at 40.
31 Mary Robinson, High Commissioner Urges Human Rights Community to Work Together to

Eliminate Traffficking: Consultation on Trafficking and the Sex Industry, Address Before the Human
Rights Community (June 21, 1999), available at
http://www.unhchr.ch/huricane/huricane.nsf/view01/BF 137A3D9F 1 C990B80256797004F8B63?opendo
cument.

32 WIJERS & LAP-CHEW, supra note 1, at 14-16; IMADR, supra note 16.
33 International Agreement for the Suppression of the "White Slave Traffic," May 18, 1904, 1

L.N.T.S. 83, art. 3. States were urged to monitor ports for procures. Id. at art. 2. Greece implemented
these provisions by prohibiting women under 21 from travelling without a permit. BRISTOW, supra note
12, at 178. See also Murray, supra note 17, at 60 (criticising abolitionist measures restricting the rights
of women, thereby "attract[ing] organised crime"); International Abolitionist Federation Resolution, 32d
Triennial Conference, Copenhagen (Dec. 2-4, 1999), available at
http://www.qweb.kvinnoforum.se/papers/traffickingresolution.html (neo-abolitionists still support such
measures).

34 International Convention for the Suppression of the "White Slave Traffic," May 4, 1910, 3
L.N.T.S. 278, art. 1, 2, 211 Consol. T.S. 45 (also establishing that trafficking could arise without the
crossing of international borders).

35 International Convention for the Suppression of the Traffic in Women and Children, Sept. 30,
1921, 9 L.N.T.S. 415 (the first Convention to use the race-neutral term "trafficking").
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persons who did not gain financially from the act of procurement. 36 Although the
1949 Convention mirrored previous instruments by not prohibiting prostitution per
se, states were indirectly obliged to outlaw prostitution by an express condemnation
of "exploitation" as opposed to mere "recruitment for the purpose of
prostitution."

37

Female trafficking did not receive any further consideration under
international law until 1979 when Art. 6 of CEDAW required state parties to "take
all appropriate measures . . . to suppress all forms of traffic in women and
exploitation of prostitution of women." The travaux preparatoires demonstrate
that the mood of the international community had changed-the Moroccan
proposal to prohibit prostitution in all its forms was resoundingly rejected by the
other delegations.

38

This signaled the departure from the abolitionist influence and paved the way
for considering female trafficking within the wider developments in the
international law on women's rights.39 The Special Rapporteur on Violence
Against Women summed up the general belief that the 1949 Convention was
"outdated; ill-defined, and non-responsive to the current realities." 40 Many NGOs
and UN bodies responded to the international community's failure to provide a
definition by proposing their own.4 1  This intensified the abolitionism-
decriminalisation debate on the role of consent, which came to a head in the first
international law definition of female trafficking in the 2000 UN Trafficking
Protocol.

C. Current Definition under International Law

The UN Protocol on Trafficking in Persons supplements the 2000 UN
Convention Against Transnational Organised Crime. This Protocol was entered

36 Id. at art. 1.

37 WIJERS & LAP-CHEw, supra note 1, at 16.
38 LARS ADAM REHOF, GUIDE TO THE TRAVAUX PREPARATORIES OF THE UN CONVENTION ON THE

ELIMINATION OF ALL FORMS OF DISCRIMINATION AGAINST WOMEN (1993).
39 J. BINDMAN, REDEFINING PROSTITUTION AS SEX WORK ON THE INTERNATIONAL AGENDA

(1997) (in particular, recognising prostitution as women's work in the informal labour sector through the
International Labour Organisation).

40 U.N. ECOSOC, Comm'n on Human Rights, Report of the Special Rapporteur on Violence
Against Women, Its Causes and Consequences, Ms. Radhika Coomaraswany, on Trafficking in Women,
Women's Migration and Violence Against Women, Submitted in Accordance with Commission on
Human Rights Resolution 1997/44, U.N. Doc. E/CN.4/2000/68 (Feb. 29, 2000) [hereinafter 2000
ECOSOC Report].

41 E.g., id.; U.N. ECOSOC, Comm'n on Human Rights, Report of the Special Rapporteur on
Violence Against Women, Its Causes and Consequences, art. IV., U.N. Doc. E/CN.4/1997/47 (Feb. 12,
1997); accord Note by the Office of the United Nations High Commissioner for Human Rights, the
United Nations Children's Fund and the International Organization for Migration on the Draft
Protocols Concerning Migrant Smuggling and Trafficking in Persons, Ad Hoc Committee on the
Elaboration of a Convention against Transnational Organized Crime, 8th Sess., A/AC.254/27 (2000);
accord GAATW HANDBOOK, supra note 2, at 26-42.

[Vol. 12:789
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into force on December 25, 2003,42 and by virtue of being the most recent
convention on female trafficking reflecting the current attitude of states, and the
only to contain a definitional provision, it can be considered the authoritative
definition of female trafficking under current international law:

Art. 3(a):

trafficking in persons shall mean the recruitment, transportation, transfer,
harbouring or receipt of persons, by means of the threat or use offorce or
other forms of coercion, of abduction, of fraud, of deception, of the abuse
of power or of a position of vulnerability or of the giving or receiving of
payments or benefits to achieve the consent of a person having control over
another person, for the purpose of exploitation. Exploitation shall include,
at a minimum, the exploitation of the prostitution of others or other forms
of sexual exploitation ... slavery or practices similar to slavery ....

Art. 3(b):

The consent of a victim of trafficking in persons to the intended
exploitation set forth in (a) shall be irrelevant where any of the means set
forth in (a) have been used.43

This defines trafficking as the recruitment, receiving or detaining of a woman by
means of coercion or deception for the purposes of sexual slavery and
exploitation. 44 It purposefully avoids the full extent of the prostitution debate by
omitting to define "exploitation," allowing state parties to "address prostitution in
their respective domestic laws. ' 45

Abolitionists view this instrument as supporting their cause by deeming
consent "irrelevant," and requiring states to adopt measures to "discourage the
demand that fosters trafficking." 46 Supporters of decriminalisation emphasise that
consent is only "irrelevant" for situations under Art. 3(a), i.e. force or coercion; by
definition, force or coercion involve a lack of consent anyway, thereby recognising
that a woman can consent to prostitution not forced on her by another.4 7

These arguments aside, it is clear that the definition is not intended to cover
situations of consensual prostitution. State parties expressly identified prostitution
as belonging within the purview of domestic law, clearly demonstrating that

42 See Signatories to the UN Convention against Transnational Crime and its Protocols,
www.undcp.org/odccp/crime-cicp-signatures.html (only half of the UN members have ratified the
convention).

43 Report of the Ad Hoc Committee on the Elaboration of a Convention against Transnational
Organized Crime on the Work of its First to Eleventh Sessions, 55th Sess., Agenda Item 105, U.N. Doe.
A/55/383 (2000), available at http://www.unodc.org/pdf/crime/final_instruments/383e.pdf (emphasis
added).

44 Cf supra note 4.
45 Interpretative Notes for the Official Records (Travaux Priparatoires) of the Negotiation of the

United Nations Convention against Transnational Organized Crime and the Protocols thereto, 55th
Sess., Agenda Item 105, U.N. Doc. A/55/383/Add.l (2000), available at
http://www.unodc.org/pdf/crime/finalinstruments/383a1e.pdf,

46 See J.G. RAYMOND, GUIDE TO THE NEW UN TRAFFICKING PROTOCOL, MAPP (1999).

47 GAATW HANDBOOK, supra note 2, at 31.
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prostitution is conceptually distinct from female trafficking. Evidentially, the UN
Protocol definition must amount to simply asking a woman if she consented to the
conditions under which she has been working. There is no reason why issues of
national prostitution policy should invade the issue. Even in a country where
prostitution is illegal, consent can be determined "in fact'---in cases where factual
consent is not present, a situation of trafficking exists and national law on
prostitution will not apply. This must be what was intended by the international
community, considering that prostitution itself was not outlawed by the Protocol,
and that all the delegates agreed that the definition of trafficking must be focused
on forced prostitution.48 It appears that the international community is ready to
heed Robinson's advice and adopt a pragmatic approach to female trafficking in
order to end the deadlock over the prostitution debate. It may not be possible to
create international standards on prostitution. However, it is possible to create
international standards on female trafficking. As a manifestation of organised
crime, there is a particular imperative to do so.

Il1. DESCRIPTION

Although female trafficking can be described as a regional issue, 49 it is in
fact a global phenomenon: "Aspects of trafficking in women occur in nearly every
country, whether it is a receiving country, sending country, transit country, or
simply a country within which trafficking takes place." 50 The causes of female
trafficking are augmented by the spoils of globalisation, 5 1 which provide traffickers
with easy access to marginalised women in developing or transitional states. 52

As demonstrated by the definition debate, female trafficking is readily
translated into an array of policy issues. The ensuing spectrum of state responses to
female trafficking is exploited by traffickers, who easily adapt their methods to the
most favourable scenario. It is the universal nature of female trafficking, both in
terms of the causes of women's vulnerability to trafficking and the versatility of
traffickers, which demands a coordinated international response.

48 See GAATW HANDBOOK, supra note 2, at 32.
49 G. Caldwell et al., Capitalising on Transition Economies: The Role of the Russian Mafia in

Trafficking Women for Forced Prostitution, in ILLEGAL IMMIGRATION AND COMMERCIAL SEX: THE
NEW SLAVE TRADE 42 (P. William ed., 1999); G.J.N. Bruinsma, Organised Crime and Trafficking in
Women from Eastern Europe in The Netherlands, in ILLEGAL IMMIGRATION AND COMMERCIAL SEX:
THE NEW SLAVE TRADE 105 (P. William ed., 1999); ALTINK, supra note 11.

50 See Chiang. supra note 3, at 327; see also S. Skrobanek, Law Relating to Traffic in Women: The
Case of Thailand, 1994 COMBATING TRAFFIC IN PERSONS: PROCEEDINGS OF THE CONFERENCE ON

TRAFFIC IN PERSONS 53; S. Mansson, International Prostitution and Traffic in Persons from a Swedish
Perspective, 1994 COMBATING TRAFFIC IN PERSONS: PROCEEDINGS OF THE CONFERENCE ON TRAFFIC

IN PERSONS 109; Phil Williams, Trafficking in Women and Children: A Market Perspective, in ILLEGAL
IMMIGRATION AND COMMERCIAL SEX: THE NEW SLAVE TRADE 153 (P. Williams ed., 1999)
("trafficking knows no geographic boundaries").

51 See BRISTOW, supra note 12, at 33 (transport and communication developments have greatly
influenced female trafficking patterns, including the internet); see also V. von Struensee, Sex
Trafficking, 6 EUR. L.J. 397 (2000); R. Coomaraswamy, Violence Against Women I WOMEN AND
INTERNATIONAL HUMAN RIGHTS LAW 202 (K.D. Askin & D. Koeing eds., 1999).

52 ALTINK, supra note 11, at 157; Caldwell, supra note 49, at 49.

[Vol. 12:789
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A. Trafficked Women

The definitional debate over the role of consent applies to the
conceptualisation of a trafficked woman. Abolitionism envisages the innocent
victim: kidnapped, sold, or deceived by false promises of a well-paid, "legitimate"
job. 53 Decriminalisation supporters emphasise that many women are aware that
they will be prostitutes, but are deceived as to the slavery-like conditions. 54 Both
camps agree that women are vulnerable to traffickers due to their disadvantaged
position in society. 5 5 The social marginalisation of women gives rise to the
feminisation of poverty, 56 which in turn has ensured that women form the largest
category of immigrants. 57 However, poverty and societal restrictions limit the
options available to migrating women, resulting in greater exposure to traffickers.

The "all-pervasive reason" 58 for female trafficking is the intersection of
poverty with gender-based discrimination. In transitional countries, sexist
legislation and institutionalised discrimination restrict women's access to the few
existing economic opportunities. 59 Typically, developing countries confine women
to the role of caregiver, denying them equal access to education and employment.
Women are placed in the impossible position of bearing the responsibility of
fulfilling society's need for caregivers but are deprived of the means to meet this
obligation.60  "In short, traffickers prey on vulnerabilities-economic crises,
regional and civil turmoil, and low social status." 6 1

For women who are restricted from entering the labour market, or for women
who have somehow transgressed the perceived behavioural codes in their home
country,62 immigration represents an opportunity to improve their position. 63

53 See supra note 19.
54 See Doezema, supra note 18, at 1; ALTINK, supra note 11, at 2 ("victim has unwanted

connotations of meekness and submissiveness"); R. Kapur, Babe Politics and the Victim Subject:
Negotiating Agency in Women 's Human Rights, in EFFECTIVE STRATEGIES FOR PROTECTING HUMAN
RIGHTS 89 (D. Bamhizer ed., 2001) ("victim... invites protectionist [responses]").

55 See Chiang, supra note 3, at 327.
56 Office of the High Commissioner for Human Rights, Women's Rights are Human Rights:

Special Issue on Women's Rights (Spring 2000), available at
http://www.unhchr.ch/html/menu2/womenpub2O00.htm#pub (70% of 1.3 billion people living in
poverty are women).

57 J. SEABROOK, TRAVELS IN THE SKIN TRADE 129 (1996) ("By 1995, for the first time, a majority
of migrant workers in the world were women.").

58 GAATW HANDBOOK, supra note 2, at 47; see also J. Yasmin, Trafficking and Sexual
Exploitation of Girls and Young Women: A Review of Selected Literature and Initiatives, FEMINIST
RESEARCH EDUCATION DEVELOPMENT AND ACTION CENTRE 4 (1999).

59 Caldwell et al., supra note 49 ("Women account for nearly two-thirds of the unemployed [in
Russia, due to] government condoned discrimination.").

60 WIJERS & LAP-CHEW, supra note 1, at 71.
61 Kelly E. Hyland, Protecting Human Victims of Trafficking: An American Frame Work, 16

BERKELEY WOMEN'S L.J. 29,36 (2001).
62 VLEUTEN, supra note 9, at 8.
63 B. Limanowska, Trafficking in Women: Report from Poland, 1994 COMBATING TRAFFIC IN

PERSONS: PROCEEDINGS OF THE CONFERENCE ON TRAFFIC IN PERSONS 61. Women are influenced by
the media images of the myth of prosperity career opportunities, of independence and the partnership
model of family. YASMIN JIWANI & SUSAN M. BROWN, TRAFFICKING AND SEXUAL EXPLOITATION OF
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Although globalisation has increased spontaneous migration,64  "[i]ndustrialised
nations confront the migration movement by intensifying their immigration law."6 5

The result is that women are "more dependent on recruiting agents and
traffickers." 66 At the country of destination, women will be barred from the formal
labour market as illegal immigrants. By working in prostitution, a woman is
doubly-criminalised, thereby entrenching her dependency on traffickers. 67

B. Traffickers

Trafficking in women is the "perfect paradigm of the market economy." 6 8

Organised crime profits from the excess demand for prohibited goods and services,
which the law prevents from being supplied by usual market forces. 69 Prostitution
is either criminalised, 70 or else the particular demand for "exotic" women 71 is not
satisfactorily catered for in the market due to immigration restrictions. The demand
for prostitutes is fulfilled by an abundant supply of women seeking to emigrate for
employment.

Female trafficking involves sophisticated networks of organised crime gangs
that obtain women through deception and force, and maintain control through
violence and corruption. 72 Agents of organised crime groups often offer to help
women migrate and gain employment, in some instances with direct reference to
prostitution. 73 Traffickers can then extract transport costs from women, usually
through a debt to be paid off once they start work. This provides the basis for debt
bondage, whereby women are tied to the trafficker and to prostitution to repay their
debt. The trafficker then provides accommodation and maintenance such that the

GIRLS AND YOUNG WOMEN: A REVIEW OF SELECT LITERATURE AND INITIATIVE 5 (1999). Women
experience a "push toward migration as a way of escaping poverty." Id.

64 ANITA BOCKER & TETrY HAVINGA, ASYLUM MIGRATION TO THE EUROPEAN UNION: PATTERNS
OF ORIGIN AND DESTINATION 11-25 (1998). For a discussion of migration flows, see M.E. Beare,
Illegal Migration: Personal Tragedies, Social Problems or National Security Threats?, in ILLEGAL
IMMIGRATION AND COMMERCIAL SEX: THE NEW SLAVE TRADE 21 (P. Williams ed., 1999), on the
push-pull analysis of migration.

65 KOK (Federal Association Against Traffic in Women and Violence Against Women in the
Migration Process), TRAFFICKING IN WOMEN: WOMEN'S PROJECTS IN GERMANY ON THE ISSUE OF
TRAFFICKING IN WOMEN (2000).

66 SIRIPORN SKROBANEK, THE TRAFFIC IN WOMEN 57 (1995).
67 See SIRIPON SKROBANEK, ET. AL., THE TRAFFIC IN WOMEN: HUMAN REALITIES OF THE

INTERNATIONAL SEX TRADE 6-19 (1997).
68 SEABROOK, supra note 57.
69 C. FIJNAUT & J. JACOBS, ORGANISED CRIME AND ITS CONTAINMENT 23-33 (1991) (definition of

organised crime).
70 See supra note 5 and accompanying text.

71 Doezema, supra note 18, at 23-24; Lynn McDonald et. al., Migrant Sex Workers from Eastern

Europe and the Former Soviet Union: The Canadian Case 5 (2000), available at www.swc-
cfc.gc.ca/pubs/pubspr/0662653351/200011_0662653351_1_e.html.

72 Sabrina Feve & Christina Finzel, Trafficking of People, 38 HARV. J. ON LEGIS. 279, 280 (2001);
Hyland, supra note 61, at 37.

73 Wennerholm, supra note 7.

[Vol. 12:789



THE INHUMAN TRADE IN WOMEN

debt continues to rise at a rate above her earnings. Thus, trafficked women are
rarely remunerated and never know when they will be released from their debt.74

Meanwhile, the trafficker is accruing massive profits with very low overhead
long after the initial outlays have been covered, usually with little risk of legal
punishment.7 5 Through this "commodification of women ' 76 trafficked women
become durable consumer goods, ultimately saleable for a further accretion of
profit. Phil Williams states that there are "few other criminal activities in which the
profit to cost ratio is so high."77

C. Trafficking Process

By virtue of being an underground activity, it is difficult to obtain reliable

data on the extent of trafficking in women.7 8 This is exacerbated by the "low

priority given by authorities to combating trafficking." 79 Any data will necessarily

be skewed by the researcher's particular interpretation of the definition debate, and

the various approaches adopted by different countries. The UN estimates that in

excess of 4 million people are trafficked every year, accruing profits for organised
crime groups of over $7 billion. 80 Considering the illicit nature of female

trafficking, official estimates could easily be "only the very tip of the iceberg." 8 1

The most notorious trafficking routes lead to Western Europe from Eastern
Europe, the Caribbean, Thailand, the Philippines, and Ghana; to Japan from

Thailand and the Philippines; to Thailand from Burma; and to India from Nepal. 82

However, there are female trafficking permutations and combinations across
virtually every country in the world, including trafficking within national borders.83

It is possible to discern a common pattern to the trafficking process. First,
women are recruited into the network of organised crime. Many of these initial

traffickers have some connection to the trafficked women, either as compatriots,

acquaintances or relatives. 84  Other traffickers operate through an apparently

legitimate travel or employment agency. 85

74 S. Shannon, Prostitution and the Mafia: The Involvement of Organised Crime in the Global Sex
Trade, in ILLEGAL IMMIGRATION AND COMMERCIAL SEX: THE NEW SLAVE TRADE 122-123 (P. William

ed., 1999).
75 McDonald et al., supra note 71 ("[slentences against traffickers are light, and there are few

successful convictions").
76 SEABROOK, supra note 57, at 134.
77 WILLIAMS, supra note 50.
78 GARY POTTER, CRIMINAL ORGANIZATIONS: VICE, RACKETEERING, AND POLITICS IN AN

AMERICAN CITY 25-44 (1994).

79 IOM, supra note 8.
80 IMADR, supra note 16; JIWANI & BROWN, supra note 63; Doezema, supra note 18 (criticises

these figures as based on "unrevealed or unverifiable sources").
81 Limanowska, supra note 63, at 60; cf supra note 19 and accompanying text.

82 Chiang, supra note 3, at 327.

83 International Agreement for the Suppression of the "White Slave Traffic," May 18, 1904, 1
L.N.T.S. 83 n.34.

84 Shannon, supra note 74, at 121-122.
85 A. Purvis & J. Stojaspal, Human Slavery, TIME, Feb. 19 2001, at 24.
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Upon recruitment, women are transported and then sold to brothel keepers,
either directly or by auction. 86 Traffickers confiscate all official documents, and
subject trafficked women to a "breaking-in" period, through the infliction of
physical and psychological torture such as gang rapes, electric shocks and
beatings. 87 The aim is to reduce trafficked women to complete submission. There
is evidence of trafficked women being forced to work 22 hours a day, regardless of
illness, without condoms, and made to take drugs to increase dependence on
traffickers. As a valuable income source, trafficked women are under continuous
surveillance to ensure that they cannot escape.88

D. Trafficking Effects

Trafficked women suffer profound abuse. The controlled environment of
violence, exhaustion, and isolation induces a state of personal emergency. The
conditions under which a trafficked woman is detained cause her to believe her life
is constantly in danger. Her psychological protection mechanism is to "turn off and
stop thinking, her only purpose is survival." 89

In this automaton state, trafficked women lose the ability to consider
escaping. This is reinforced by the fact that most women are trafficked into foreign
countries, and their traffickers take their official documents. A trafficked woman
will be deterred from seeking help by her status as an illegal immigrant and
prostitute. She may also have a distrust of public authority, or be aware of the
power of organised crime groups to bribe corrupt officials. Brainwashing by the
traffickers in an isolated and confined environment will reinforce these fears.
Traffickers further intimidate trafficked women through threats of inflicting
violence on her friends and/or family. In any case, a trafficked woman may be tied
to her trafficker through debt bondage, and the hope that eventually she will start
making money for herself.90

The method by which a trafficker reduces a woman to submission also
secures maximum profits. For example, crowded, unsanitary working conditions 91

and sleep deprivation from working up to twenty hours a day, are important tools
for "breaking the psychological stability of the women, "92 accruing massive
income for the trafficker. The high profit margin attracts new, and strengthens
existing, traffickers. 9 3

86 McDonald et al., supra note 71, at 4, 5. The form of recruitment depends "on the scale of the
trafficking network involved." Id.

87 Ray Mosely, Conference Hears of Horrors Against Women, CHI. TRIB., June 17, 1993, at 6.
88 GAATW HANDBOOK, supra note 2.
89 M. Chomarova, Experience of the Survivors, ANIMUS ASS'N (1999).
90 See supra note73 and accompanying text.
91 Hyland, supra note 61, at 78.
92 Chomarova, supra note 89.
93 Struensee, supra note 51, at 381-382, 400; F. Anechiarico, Beyond Bribery: The Political

Influence of Organised Crime in New York City, in ORGANISED CRIME AND ITS CONTAINMENT 87-100
(C. Fijnaut & J. Jacobs eds., 1991) (for theories of organised crime entrenchment).
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The effect of the trafficking process is to completely dehumanise trafficked
women in the eyes of her trafficker, the client, and herself.94 If this happened to
just one woman, it would be a horror striking at the conscience of humanity. The
fact that estimates fall in the range of millions makes the scale of human tragedy
intolerable, and the paralysis of the legal system inexcusable.

E. National Law

National responses to female trafficking vary immensely. For example,
despite being a principal trafficking destination, Japan does not have a specific law
prohibiting female trafficking. 95 At the other extreme, the Netherlands expressly
outlaws female trafficking, with a maximum 12-year prison sentence.9 6 In general,
national authorities often rely on the quick-fix solution of deporting trafficked
women as illegal immigrants. Due to the sensitive policy issues of prostitution and
immigration, trafficked women will rarely be given rights beyond temporary
residence to participate in the prosecution of their traffickers. 97

The nature of female trafficking as a manifestation of organised crime
ensures that a purely national response will never be adequate. The only "common
thread running through government responses to trafficking is the prevalence of
inappropriate or inadequate laws and policies."9 8

Even if a country were to allocate all of its resources to prosecuting
traffickers and supporting trafficked women, traffickers would simply adapt their
trafficking routes to avoid that particular country.99 As the UN Secretary-General
has observed, the "disparity in the laws of different countries concerned may act as
an insurmountable barrier" to efforts to combat female trafficking.10 0  A
coordinated international response is necessary to comprehensively address all
aspects contributing to trafficking. The conceptualisation of female trafficking is
the necessary prerequisite for efforts to address the causes of trafficking in
countries of origin and the factors facilitating trafficking in the countries of
destination. However, the scale and dimension of the trafficking problem, and the
legacy of the definition debate, pose serious challenges for current international
law.

94 H.C. Kelman, Violence Without Moral Restraint: Reflections on the Dehumanisation of Victims
and Victimiser, 29 J. SOC. ISSUES 48-52 (1973).

95 See Human Trafficking.org, Japan, http://www.humantrafficking.org/countries/japan.
96 See supra note 5 and accompanying text.
97 Id.
98 A.D. Jordon, Human Rights or Wrongs? The Struggle for a Rights-Based Response to

Trafficking in Human Beings, in GENDER, TRAFFICKING AND SLAVERY 29 (R. Masika ed., 2002).
99 Conference on Modern Slavery and Trafficking: What Approaches are Being Tried in Europe?

INTERNATIONAL CONFERENCE CENTRE (Nov. 17, 2000) ("Interpol indicates that criminal rings know
how to adapt quickly to new national laws.").

100 Promotion and Protection of the Rights of Children, 51st Sess., U.N. Doe. A/51/456 (1996),
available at http://www.un.org/documents/ga/docs/5 l/plenary/a51-456.htm.
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IV. CURRENT INTERNATIONAL LAW

The primary responsibility for coordinating anti-trafficking efforts falls on
international law. By virtue of its transborder application, international law is
better placed to respond to traffickers who can rapidly adapt to national measures
by favouring countries that offer the least resistance to their trade. International
law has the potential to promote uniform respect of women's rights and unify
criminal law standards such that traffickers can no longer exploit disparate national
measures.

For international law to comprehensively address female trafficking, it must
respond to several factors. In order to frustrate traffickers' ability to recruit
women, it is essential to promote social and economic rights for women, within a
framework of non-discrimination.10 1 Women would then have economic options
and the individual autonomy necessary to deflect traffickers. These rights are
equally important for trafficked women who escape and must receive adequate
assistance in their recovery process.

The precondition for efforts to combat trafficking is the conceptualisation of
female trafficking under international law. There are two main areas through
which international law currently seeks to address female trafficking: first by
human rights instruments, and second, under international criminal law. It is
necessary to begin by considering international law in general, thereby laying down
the parameters within which the analysis must be conducted.

A. General International Law

1. Background

Public international law has only relatively recently been widely accepted as
a valid body of law. 10 2 This partly explains why the exact content and scope of
international law is a contentious matter in certain areas, including female
trafficking. Also of explanatory importance is the fact that there is no central
international legislative or enforcement body. It follows that ascertaining exactly
what international law is, will usually involve identifying the "all-important
evidences" of a general international consensus on any particular matter.1 03

101 For example, it is important to strengthen the commitment to existing instruments such as the

Convention on the Elimination of Discrimination Against Women (CEDAW). Awareness campaigns
are essential. See U.N. Global Programme Against Trafficking in Human Beings, CENTRE FOR
INTERNATIONAL CRIME PREVENTION 18 (1999), available at http://www.uncjin.org/CICP/traff e.pdf.

102 Since the Peace of Westphalia in 1648 and the rise of the nation state, it has been debated
whether there can be any law higher than state law. It is argued by Austin and some positivist theorists
that international law cannot be properly called "law" because it is not created and sanctioned through a
centralised body. See PETER MALANCZUK, AKEHURST'S MODERN INTRODUCTION TO INTERNATIONAL
LAW 2-7 (1997); see generally MALCOLM NATHAN SHAW, INTERNATIONAL LAW 1-54 (1997).

103 SHAW, supra note 102. The doctrine of realpolitik concludes that international law is merely the
operation of state self-interest; see FRANCIS ANTHONY BOYLE, WORLD POLITICS AND INTERNATIONAL
LAW 3-77 (Duke University Press 1985).
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2. Sources

The sources of international law are listed in Article 38(1) of the Statute of
the International Court of Justice. This provision is "widely recognised as the most
authoritative" 1° 4 and "complete statement"105 on the matter. Four sources are
identified: international treaties; customary international law "as evidence of a
general practice accepted as law;" 106 general principles of law; and judicial
decisions and academic writing as a "subsidiary means." 10 7

Detailed rules have developed expounding the tests of validity to be applied
under each category. For treaties, this is provided by the 1969 Vienna Convention;
for customary law it is necessary to demonstrate widespread state practice and
opinio juris.l0 8 An important development in the latter category is the concept of
jus cogens, a peremptory norm from which there can be no derogation. 10 9

Commonly cited examples of peremptory norms are the prohibitions on slavery and
crimes against humanity.10

3. Subjects

The traditional subject of international law is the state. However, Shaw
explains that the "essence of international law has always been its ultimate concern
for the human being.""'11  There is a growing trend to allocate individuals
international rights and hold individuals responsible for breaches of international
law. 112 This is influenced by the development of the international law of human
rights since the 1945 UN Universal Declaration of Human Rights,1 13 and the Ad
Hoc UN Tribunals developing the concept of individual responsibility for
international crimes in the 1990s. 114 Despite these advancements, it cannot be said

104 SHAW, supra note 102, at 55.
105 IAN BROWNLIE, BASIC DOCUMENTS ON HUMAN RIGHTS 3 (1998).

106 Statute of the International Court of Justice, art. 38(1)(b) ( June 26, 1945).
107 Id. at art. 38(1)(d).
108 E.g., the belief that a particular norm is binding; see SHAW, supra note 102, at 66-69;

BROWNLIE, supra note 105, at 4-11.
109 Defined in Art. 53 of the Vienna Convention (1969); V.P. Nanda & M. Cherif Bassiouni, The

Crimes of Slavery and the Slave Trade, in VOL. 2 INTERNATIONAL CRIMINAL LAW (CRIMES) 489-512
(1986).

110 BROWNLIE, supra note 105, at 515; Barcelona Traction, 1970 I.C.J. LEXIS 2.
111 BROWNLIE, supra note 105, at 183.
112 L.S. SUNGA, INDIVIDUAL RESPONSIBILITY IN INTERNATIONAL LAW FOR SERIOUS HUMAN

RIGHTS VIOLATIONS (1992).
113 SHAW, supra note 102, at 182, 196-202; P.R. Baehr, C. Flinterman & M. Senders, Innovation

and Inspiration: Fifty Years of the Universal Declaration of Human Rights, ROYAL NETHERLANDS
ACADEMY OF ARTS AND SCIENCES (1999); J.S. Watson, Legal Theory, Efficacy and Validity in the
Development of Human Rights Norms in International Law, 3 U. ILL. L. FORUM 609 (1979).

114 E.g., International Criminal Tribunal for the Former Yugoslavia (ICTY),
http://www.un.org/icty/; International Criminal Tribunal for Rwanda (ICTR), http://69.94.11.53/;
BROWNLIE, supra note 105, at 565-568; H. von Hebel, An International Tribunal for the Former
Yugoslavia: An Act of Powerlessness or a New Challenge for the International Community?, 11

NETHERLANDS QUARTERLY OF HUMAN RIGHTS 437 (1993); K. KITTICHAISAREE, INTERNATIONAL

CRIMINAL LAW 17-27, 44 (2001).
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that the individual has been allocated full international legal personality. Although
individual rights may be the subject matter of international human rights law, the
state is the only full legal subject under this area of the law, and the individual's
rights are allocated indirectly through the medium of the state." 5  Under
international criminal law, the extent of individual responsibility has hitherto been
limited to Ad Hoc Tribunals, 1 16 and the Statute of the permanent ICC makes
responsibility conditional on the existence of state agency or an organised
policy. 1

17

B. International Human Rights

1. Soft Law

Soft law consists of non-binding declarations made by intergovernmental
bodies and generally serves to provide states with policy recommendations to
coordinate international efforts.1 18 If followed by widespread state practice, these
quasi-legal instruments may be evidence of developing or existing customary law,
and thus may become legally binding.1 19

The early declarations condemning the "white slave trade" are the first
examples of soft law instruments addressing female trafficking. 120 More recently,
the Nairobi Strategies, 12 1 drafted at the 1985 International Women's Conference,
condemned forced prostitution as "a form of slavery imposed on women by
procurers," urging international co-operation to combat traffic by improving
women's access to economic and social rights.

115 Even the ratification of an Optional Protocol does not result in individuals asserting rights as full

subjects of international law: individuals cannot be held responsible for a breach affecting another
individual as there is no horizontal application of the international law of human rights. See A. Byrnes,
An Effective Complaints Procedure in the Context of International Human Rights Law, in UN HUMAN
RIGHTS TREATY SYSTEM IN THE TwENTY-FIRST CENTURY (A. Baysfsky ed., 2000). Furthermore,
states are unlikely to be held liable for the omissions of public authorities to prevent one individual
harming another, as demonstrated by the jurisprudence of the European Court of Human Rights, widely
regarded to be the most effective human rights enforcement body. E.g., Osman v. United Kingdom, 29
EHRR 245 (2000); see also A. Drzemczewski, The European Human Rights Convention: Protocol
No. 11 Entry into Force and First Year of Application, 20TH ANNIVERSARY INTER-AMERICAN COURT OF
HUMAN RIGHTS 65 (1999); cf Amnesty International, Israel: Human Rights Abuses of Women
Trafficked from the Commonwealth of Independent States, Amnesty International Report MDE
15/017/2000, May 18, 2000, available at http://web.amnesty.org/library/Index/engMDE 150172000.

116 See DAVID P. FORSYTHE, HUMAN RIGHTS IN INTERNATIONAL RELATIONS 84-107 (2000).

117 See Rome Statute of the International Criminal Court,
http://www.un.org/law/icc/statute/99_corr/cstatute.htm; KITTICHAISAREE, supra note 114, at 97-100.

118 E.g., IMADR, supra note 16, at 33 (codes of conduct, principles and standards).
119 See supra note 108 and accompanying text.
120 Id. at 8-9.
121 3d World Conference on Women, Nairobi, July 15-26, 1985, Report of the World Conference to

Review and Appraise the Achievements of the United Nations Decade for Women: Equality,
Development, and Peace, U.N. Doc A/CONF. 116/28/Rev. 1 (1986), available at
http://www.earthsummit2002.org/toolkits/Women/un-doku/un-conf/narirobi.htm.
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The 1993 Vienna Declaration and Programme of Action122 is significant as
"the first official recognition that women's rights are human rights."'12 3 It viewed
female trafficking as a form of gender-based violence and called for international
co-operation in socio-economic and development fields. The General Assembly
made analogous statements in the 1993 Declaration on the Elimination of Violence
Against Women. 

124

The Beijing Platform of Action of the Fourth World Conference on Women
(1995)125 recognised trafficking as a manifestation of contemporary slavery and
encouraged states to match measures addressing the root causes of trafficking with
direct assistance to victims of trafficking.

2. UN Charter-Based Instruments And Procedures 126

In creating international law, the UN has recourse to various mechanisms
established in accordance with the UN Charter. The General Assembly, made up
of state representatives, reviews and makes recommendations on human rights
matters referred to it by its non-state-affiliated expert committees. 127 It most
recently considered female trafficking at its 57

t
h Session in 2002, reviewing the

Report of the Secretary-General, 128 encouraging states to enforce international
trafficking instruments and address the root causes of trafficking. 12 9

ECOSOC is the principal organ of the UN making recommendations to the
General Assembly on human rights matters which has considered female
trafficking in accordance with its responsibility of reviewing reports from the
functional commissions. 130  In Resolution 1982/20, ECOSOC requested the
Secretary-General to appoint a temporary Special Rapporteur with the limited
mandate of compiling a report on the studies on female trafficking at the time. 131

There are three functional commissions which have considered trafficking in
performing their duties to ECOSOC. First, the Commission on the Status of
Women, established in 1946, drafted the 1949 Convention and CEDAW. It

122 World Conference on Human Rights, June 14-25, 1993, Vienna Declaration and Programme of

Action, U.N. Doc A/CONF.157/23 (1993), available at
http://www.unhchr.ch/HuridocdaHuridoca.nsf/(Symbol)/A.CONF. 157.23.En?OpenDocument.

123 See HUMAN RIGHTS AND TRAFFICKING IN PERSONS: A HANDBOOK, at 12; GAATW

HANDBOOK, supra note 2.
124 GA Res. 48/104, U.N. Doc. A/48/49(1993).

125 Beijing Platform of Action of the Fourth World Conference on Women, 1993, U.N. Doe.

A/CONF.177/20 (This precipitated the UN 1996 Programme of Action for the Prevention of Trafficking
in Persons, E/CN.4/Sub.2/1995/28/Ad. 1.).

126 INTERNATIONAL HUMAN RIGHTS MONITORING MECHANISMS: ESSAYS IN HONOUR OF JAKOB

TH. MOLLER (Gudmundur Alfredsson et al. eds., 2000).
127 U.N. Economic & Social Council (ECOSOC), http://www.un.org/docs/ecosoc/; Social,

Humanitarian and Cultural: 3d Committee, http://www.un.org/ga/60/third.
128 Trafficking in Women and Girls: Report of the Secretary-General, U.N. Doc. A/57/170 (2002).
129 Id.

130 Flinterman & Henderson, Special Human Rights Treaties, in AN INTRODUCTION TO THE

INTERNATIONAL PROTECTION OF HUMAN RIGHTS 137-144 (R. Hanski & M. Suksi eds., 1997).
131 G.A. Res. 1982/20, U.N. Doc. A/57/170 (2002).
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periodically passes resolutions condemning female trafficking, most recently
issuing press releases encouraging states to enact trafficking legislation and
improve gender equality. 132 The Commission on Crime Prevention and Criminal
Justice has also considered trafficking and submitted a draft of the 2000 UN
Trafficking Protocol. 133

Finally, the Commission on Human Rights ("CHR") has called upon
governments to enforce international conventions on trafficking in persons and
slavery, most recently at its 58 th Session in Resolution 2002/51.134 Under the
auspices of the CHR is the Special Rapporteur on Violence against Women, 135

who addressed female trafficking in her preliminary report, 136 and currently in her
report to the CHR 57 th Session. 137 To facilitate its work, CHR established the Sub-
Commission on the Protection of Minorities, which has consistently condemned
trafficking as a contemporary form of slavery in Resolutions 1998/18, 1999/16,
2000/13, and 2001/20.138

The Sub-Commission established the Working Group on Contemporary
Forms of Slavery to review developments in the slave trade "in all their practices
and manifestations, including . . . traffic in persons and the exploitation of the

prostitution of others." It is involved in the administration of the UN Voluntary
Trust Fund on Contemporary Forms of Slavery 139 which supports the Anti-
Trafficking Programme of the Office of the High Commissioner of Human Rights
established in 1999. 140

132 Press Release, Commission on Status of Women, Women's Social, Economic Inequality Leads

to Trafficking, Domestic Violence, Exploitation, Say Speakers in Women's Commission (May 3, 2003),
available at www.un.org/News/Press/docs/2003/woml390; see also Commission on the Status of
Women 42d Sess. (1998), http://www.un.org/womenwatch/daw/csw/42sess.htm.

133 Commission on Human Rights, Special Rapporteur on Violence against Women, U.N. Doc.
A/C.3/51/7 (2002).

134 See also The Right of Peoples to Self-Determination and its Application to Peoples Under
Colonial or Alien Domination or Foreign Occupation, U.N. Commission on Human Rights, 54th Sess.,
Agenda Item 7, E/CN.4/1998/30 (1997); Report on the Situation of Human Rights in Afghanistan, U.N.
Economic and Social Council, 55th Sess., Agenda Item 9, E/CN.4/1999/40 (1999); Situation of Human
Rights in East Timor, U.N. Economic and Social Council, 56th Sess., Agenda Item 9, E/CN.4/2000/44
(2000).

135 Question of Integrating the Rights of Women into the Human Rights Mechanism of the United
Nations and the Elimination of Violence Against Women, U.N. Commission on Human Rights, U.N.
Doc. E/CN.4/Res/1994/45 (1994).

136 Id.
137 Integration of the Human Rights of Women and the Gender Perspective, U.N. Commission on

Human Rights, 57th Sess., Agenda Item 12(a), U.N. Doe. E/CN.4/2001/73 (2001).
138 Report of the Working Group on Minorities, Commission on Human Rights, Sub-Commission

on the Protection of Minorities, U.N. Doc. E/CN.4/Sub.2/1998/18 (1998).
139 ECOSOC decision 16(LVI); United Nations Voluntary Trust Fund on Contemporary Forms of

Slavery, U.N. GAOR, 75th mtg., U.N. Doc., A/Res/46/122 (1991), available at
http://www.un.org/documents/ga/res/46/a46rl22.htm.

140 Supra note 31 and accompanying text.
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3. UN Treaty-Based Bodies 14 1

Apart from the 1949 Convention, there are two main treaties formed under

the auspices of the UN that have specifically addressed female trafficking, both of
which have a supervisory committee. 142 The CEDAW Committee reviews

periodic state reports and forms General Recommendations to assist all states in
implementing CEDAW. 143  Article 6, which explicitly condemns female
trafficking, was included in General Recommendation No. 19 (1992) on violence

against women. 144  The UN Secretary-General noted this lack of specific

consideration in his 1996 Report and denounced the inadequacy of state reporting
on measures undertaken to prevent trafficking. 14 5

Secondly, The Human Rights Committee was established to monitor the
implementation of the ICCPR. Although no specific provision on female
trafficking is included in the ICCPR, General Comment No. 28 (2000)146 identifies
the obligation to eliminate trafficking as inherent in the duties under Article 8
which prohibits "slavery and the slave-trade in all their forms." 147

C. International Criminal Law

A distinction can be made between international criminal law, which governs
the cooperation between states on criminal matters, and substantive international

criminal law which details the content of international crimes. 148 The former
operates through bilateral agreements between the crime enforcement agencies of

states, on matters such as information-sharing, cross-border pursuit, and police

assistance, 149 and does not address the conceptual content of the crime. By merely

utilising state-created procedures for mutual co-operation, the underlying state-

created policies are reinforced.

141 Flinterman & Henderson, supra note 130, at 123-129; O'FLAHERTY, MICHAEL, HUMAN RIGHTS

AND THE UN: PRACTICE BEFORE THE TREATY BODIES (2002).

142 Some commentators also rely on instruments such as the 1984 Torture Convention, e.g., WOMEN

AND INTERNATIONAL RIGHTS LAW 76 (K.D. Askin & K. Koeing eds., 1999). However, this is not
consistent with the view that female trafficking is distinct from its composite crimes, see supra note 3.

143 Convention on the Elimination of All Forms of Discrimination against Women (CEDAW), art.
17, art. 2 1, at http://www.escwa.org.lb/ecw/editors/pubs/text2.pdf

144 CEDAW Committee, llth Sess., 14, U.N. Doc. A/47/38 at 1 (1993) (identifies poverty and
unemployment as causes of trafficking).

145 The Secretary-General Report, U.N. Doc. A/51/309 (1996) (and most recently A/57/170 (2002)).
146 The Human Rights Committee, ICCPR, U.N. Doc. CCPR/C/21/Rev.Add.10 12 (2000).
147 ECOSOC Decision, supra note 139.
148 This is not the distinction made in legal terms, and is intended as a mere explanatory device.

149 See generally J.J.E. Schutte., Judicial Co-operation Under the Union Treaty, in THE THIRD

PILLAR OF THE EUROPEAN UNION: CO-OPERATION IN THE FIELDS OF JUSTICE AND HOME AFFAIRS (J.

Monar & R. Morgan eds., 1995); B. Swart, Co-operation in the Field of Criminal Law: Some
Comments, in THE THIRD PILLAR OF THE EUROPEAN UNION: CO-OPERATION IN THE FIELDS OF JUSTICE

AND HOME AFFAIRS (J. Monar & R. Morgan eds., 1995);G. Vermeulen, A European Judicial Network

Linked to Europol? In Search of a Model for Structuring Transnational Criminal Investigation in the
European Union, 4 MAASTRICHT J. INT'L & COMP. L. 346, 346-349 (1997).
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The 2000 UN Protocol on Trafficking in Persons supplementing the
Convention on Organised Crime falls under this category. Its provisions require
states to criminalise trafficking in order to facilitate the "extradite or prosecute
rule," 150 but give no guidance as to the form or level of severity which that
criminalisation should take. 15 1 Although the UN Protocol provides a definition of
the crime of female trafficking, it does not classify the crime within the existing
framework of international criminal law. As an international treaty, its provisions
do not bind non-parties, 152 and thus the co-operation provisions only operate as
between states who have ratified the Convention and Protocol once they come into
force.

In contrast, substantive international criminal law defines what constitutes an
international crime. Some of the human rights instruments call for states to
criminalise female trafficking. 153 However, an international crime transcends the
state, as an "act universally recognised as criminal, which is considered a grave
matter of international concern . . . [and] cannot be left within the exclusive
jurisdiction of the State." 154 Compared to the relatively non-intrusive approach of
international human rights law, identifying a matter as an international crime can
have the prescriptive effect of creating universal jurisdiction-bestowing
jurisdiction over persons committing such crimes upon national courts. 155 The
establishment of the permanent ICC adds a further dimension, as perpetrators of
international crimes fall under its jurisdiction. 156 It is submitted that female
trafficking is properly conceptualised under this area of international law.

V. RECONCEPTUALISING FEMALE TRAFFICKING

A. The Need For Reconceptualisation

Under current international law, the primary responsibility for combating
female trafficking falls on the state. It is the state which is required to select the
most appropriate measures to ensure that its agents do not deviate from
international standards. The state is also obliged to ensure that private persons

150 See CEDAW, supra note 143, art. 16(10), which notes that states in which traffickers are located
are obliged to prosecute those traffickers or extradite them to a country willing to prosecute.

151 Although extradition is a matter of substance in that it extends the content of national criminal
provisions, this dissertation distinguishes it from substantive international criminal law which addresses
the content of international crimes. See INTERNATIONAL CRIMINAL LAW IN THE NETHERLANDS 84-121
(B. Swart & A. Klip eds., 1997).

152 For the effect of custom on treaties, see SHAW, supra note 102.
153 E.g., G.A. Res. 267, U.N. GAOR, 56th Sess., U.N. Doc/A/56/581 (2002).
154 The Hostage Case, XI The Nuremberg Military Tribunal case 7, 757, 1241.
155 The precise effect of universal jurisdiction on national courts is debatable. Technically,

universal jurisdiction and the jurisdiction allocated to all states for punishing crimes under international
law are legally distinct, although their outcome may be similar i.e. establishing a uniform basis for
jurisdiction, see IAN BROWNLIE, PRINCIPLES OF PUBLIC INTERNATIONAL LAW 307-9 (1998).

156 See generally M.P. Scharf, The Politics Behind the U.S. Opposition to the ICC, NEW ENG. INT'L
& COMP. L. ANN. 5 (1999).
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within its jurisdiction are afforded adequate protection or, alternatively, held
responsible for breaches of international law. States have utilised the broad
discretion allocated by international law to implement domestic policy on
prostitution and immigration, resulting in dramatically different legal frameworks
for responding to female trafficking. This is precisely what will continue to inhibit
attempts to combat female trafficking, due to the capacity of organised crime to
exploit the comparative disparity in state legal systems. International law must
provide a universal basis for combating female trafficking that adequately reflects
the severity of this international concern.

1. Human Rights

International human rights instruments identify the abuses perpetrated against
trafficked women as gross violations of fundamental rights akin to slavery.
International human rights law operates primarily between states. However, states
are rarely implicated directly in the trafficking operations of organised crime
groups and thus cannot be held directly liable. 157 The main utility of invoking the
direct responsibility of the state would be to secure rights for trafficked women as
against the state into which she is trafficked, such as residence and socio-economic
rights. However the contentious issues of immigration and prostitution ensure that
no mandatory obligations have materialised other than standard-setting.

Human rights law is renowned for its lack of enforcement. 158 The human
rights approach to female trafficking risks preaching to the converted. Moreover,
although states are obliged to attain certain basic standards, the precise choice of
means necessary to achieve the prescribed objective is left to the states' absolute
discretion. This can result in the implementation of measures according to
domestic policy objectives, 159 such that the international approach is far from
coordinated, benefiting traffickers. International human rights law therefore
provides the initial standards 160 as a basis for condemning female trafficking, but
any efforts by the state and the international community are destined to remain
"haphazard' 16 1 until female trafficking is properly conceptualised under
international law.

157 State involvement in female trafficking is more prevalent during armed conflict, e.g., I.L. Sajor,
Military Sexual Slavery: Crimes Against Humanity, in PEACE, JUSTICE, AND FREEDOM: HUMAN
RIGHTS CHALLENGES FOR THE NEW MILLENNIUM 163, 163-173 (Bhatia G.S. ed., 2000) (on Japanese
comfort women); see generally Coomaraswamy, supra note 51, at 204.

158 "The human rights regime is not working as an effective system because virtually no one is
afraid of the possibility of sanctions." David Bamhizer, Human Rights as a Strategic System, in
EFFECTIVE STRATEGIES FOR PROTECTION HUMAN RIGHTS 1, 1 (David Barnhizer ed., 2001).

159 See supra pp. 27-30.
160 For a feminist critique of human rights, see H. Charlesworth & C. Chinkin, What are Women "s

International Rights?, HUMAN RIGHTS OF WOMEN: NATIONAL AND INTERNATIONAL PERSPECTIVES

(1999); see generally Susan James & Stephanie.Palmer, Feminism and the Promise of Human Rights, in
VISIBLE WOMEN: ESSAYS ON FEMINIST LEGAL THEORY AND POLITICAL PHILOSOPHY (S. James. & S.
Palmer. eds., 2002).

161 2000 ECOSOC Report, supra note 40.
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2. International Criminal Law

A similar pattern arises under the aspects of international criminal law
currently addressing female trafficking. Despite the apparent strength of the
"extradite or prosecute" provision of the UN Convention on Organised Crime,162

each state is similarly free to choose the form and extent of penalty, and again,
disparities in national legal systems will prevail.

As under human rights law, no direct individual liability is incurred by
traffickers because the responsibility falls on states to provide the appropriate anti-
trafficking legislation. Indeed, it is under international treaty law that the
traditional notion of states being the only subjects of international law is even more
pronounced; only states can enter into international treaties.

Treaties have relatively narrow utility in international law as their application
is restricted to state parties, and they can only achieve the status of customary
law 16 3 after a complicated and indeterminable process of consistent state practice
and opinio juris.164 Therefore the value of the treaty is to be determined by the
comprehensiveness of its content, with controversial matters such a female
trafficking bound to be negotiated down to the lowest common denominator.
Several provisions of the UN Protocol suffered this fate. 165 Although the UN
Protocol is now in force, further disparities could arise between the parties to the
Convention and non-party states. The overall effect is that international efforts will
become even less streamlined, providing traffickers with an even more inconsistent
international legal framework to manipulate.

3. Conclusion

Female trafficking is predominately perpetrated by individuals during
peacetime. It does not therefore automatically invoke the direct censure of the
state, nor does it fall under the substantial body of law on trafficking during armed
conflict. 16 6 To date, female trafficking has instead received condemnation by
human rights instruments, urging states to adopt measures to suppress trafficking.
The current methods under international criminal law are still in their infancy.
Although these measures set appropriate basic standards denouncing female
trafficking, it is necessary to address the varying levels of commitment resulting

162 See supra note 150 and accompanying text.
163 E.g., as applied to non-state parties.
164 SHAW, supra note 102.
165 E.g., states are required to "endeavour to provide for the physical safety of victims of

trafficking." Protocol to Prevent, Suppress, and Punish Trafficking in Persons, Especially Women and
Children, UN Convention Against Transnational Organized Crime, 55th Sess., Agenda Item 105, U.N.
Doc. A/Res/55/25, at art. 6(5) (2001), available at
http://www.ohchr.org/english/law/pdf/protocoltraffic.pdf.

166 See generally JUDITH G. GARDAM & MICHELLE J. JARVIS, WOMEN, ARMED CONFLICT, AND

INTERNATIONAL LAW (2001); Askin, supra note 142; P.V. Sellers, The Context of Sexual Violence:
Sexual Violence as Violations of International Humanitarian Law, in SUBSTANTIVE AND PROCEDURAL
ASPECTS OF INTERNATIONAL CRIMINAL LAW (Gabrielle Kirk McDonald & Olivia Swaak-Goldman eds.,
2000).
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from states utilising these international instruments for pursing their national policy
objectives.

The problem with the approach of international law to date is that it does not
set a uniform international standard on female trafficking that targets traffickers
and reflects the seriousness of the issue. The stalemate over defining female
trafficking clearly demonstrates the tendency for the issue to be manipulated to
satisfy state policy. It is imperative that the international community does not get
drawn into another deadlock by allowing these irreconcilable debates to impede
efforts to combat female trafficking. The matter must be addressed outside these
issues through an international initiative aimed directly at persons who force
women into prostitution under conditions of slavery. Then traffickers will no
longer be able to seek refuge in an unsystematic international approach to female
trafficking.

VI. RECONCEPTUALISATION: FEMALE TRAFFICKING As A CRIME AGAINST

HUMANITY

The modem concept of a crime against humanity (CAH) first materialised as
a norm of international law in Article 6(c) of the Nuremberg Charter. 167 According
to Antonio Cassese, it was "new law," not derived from any international
precedent, and developed from the necessity to address the atrocities of the Second
World War which were "so abhorrent that they shock our sense of human
dignity." 168 It prohibited inhuman acts, including enslavement, against any civilian
population. CAHs have since developed into customary law, and have been
recognised as a peremptory norm from which there can be no derogation,
bestowing universal jurisdiction upon all legal systems. 169

This corpus of law is now codified and elaborated in Article 7 of the ICC. 170

Reconceptualising female trafficking as CAH would create a uniform basis for the
individual liability of traffickers reflecting the severity of the crime, applicable to

167 See R.S. Clark, Crimes Against Humanity and the Rome Statute of the International Criminal
Court, in THE ROME STATUTE OF THE INTERNATIONAL CRIMINAL COURT 76 (Mauro Politi & Guiseppe
Nesi eds., 2001); R.S. Goldstone, International Jurisdiction and Prosecutorial Crimes, in EFFECTIVE
STRATEGIES FOR PROTECTING HUMAN RIGHTS: ECONOMIC SANCTIONS, USE OF NATIONAL COURTS AND
INTERNATIONAL FORA AND COERCIVE POWER 114 (David Bornhizer ed., 2001); Olivia Swaak-
Goldman, Crimes Against Humanity, in SUBSTANTIVE AND PROCEDURAL ASPECTS OF INTERNATIONAL
CRIMINAL LAW 145-63 (Gabrielle Kirk McDonald & Olivia Swaak-Goldman eds., 2000); WILLIAM A.
SCHABAS, AN INTRODUCTION TO THE INTERNATIONAL CRIMINAL COURT 41 (2d ed., 2001); Nicole Eva
Erb, Gender Based Crimes Under the Draft Statute for the Permanent International Court, 29 COLUM.
HUM. RTS. L. REV. 401 (1998) (feminist critique).

168 THE ROME STATUTE OF THE INTERNATIONAL CRIMINAL COURT: A COMMENTARY 354 (Antonio
Cassese, Paola Gaeta & John R.W.D. Jones eds., 2002).

169 Nanda & Bassiouni, supra note 109, at 489-511; THEODOR MERON, HUMAN RIGHTS AND
HUMANITARIAN NORMS AS CUSTOMARY LAW (1989); cfBROWNLIE, supra note 105.

170 See SCHABAS, supra note 167, at 23 ("definition of these crimes [in the ICC Statute] is attributed
to the evolution of customary law, whose content is not always as easy to identify with clarity"); Kristen
Boon, Rape and Forced Pregnancy Under the ICC Statute: Human Dignity, Autonomy, and Consent,
32 COLUM. HUM. RTS. L. REV. 625, 637 (2001) ("[s]exual crimes were amongst the most contentious..
. because of the delegates' fundamentally different ... legal and cultural approaches").
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all legal systems, at all times. In order to test this assertion, it is necessary to
consider female trafficking with regard to each element of the crime as identified in
the ICC Statute.

A. Elements of Crimes Against Humanity

Article 7(1) of the ICC Statute1 71 defines CAH as:

any of the following acts when committed as part of a widespread or
systematic attack directed against any civilian1 72 population, with
knowledge 173 of the attack:

(c) Enslavement;

(g) Rape, sexual slavery, enforced prostitution, forced pregnancy... or any
other form of sexual violence of comparable gravity[.] 174

However, before Article 7(1) can be applied it is necessary to consider the initial
threshold test identified in the ICC Statute's Preamble and Article 5(1), namely,
that CAH are "the most serious crimes of concern to the international community
as a whole."

1. Most Serious Crimes Of Concern To The International Community

There is clear evidence that the international community already considers
female trafficking to be a most serious issue of international concern. It is accepted
that female trafficking is a modem form of slavery. 175 The Human Rights
Committee, a quasi-judicial body mandated to pass recommendations on state
reports on the ICCPR, has produced the most compelling formulation of this
proposition. General Recommendation Number 19 urges states to respond to
female trafficking in accordance with their obligation under Article .8 to combat
acts of slavery, "in all their forms." Conceptualising female trafficking as a
modem form of slavery is also evident within the structure of the U.N., the
Working Group on Slavery and the Slavery Fund are specifically mandated to
address female trafficking. Thus UN and NGO literature is written on the premise
that female trafficking is a form of modem slavery. 176

171 Rome Statute of the International Criminal Court,
http://www.un.org/law/icc/statute/99_corr/cstatute.htm.

172 Swaak-Goldman, supra note 167, at 153-55 (on the "civilian" debate).
173 See D. Robinson, Elements of Crimes Against Humanity, in INTERNATIONAL CRIMINAL COURT:

ELEMENTS OF CRIME AND RULES OF PROCEDURE AND EVIDENCE 71-73 (R.S. Lee ed., 2001) (on the
mens rea debate (this Article focuses on the conceptual suitability of CAH for female trafficking as
opposed to the evidential provability)).

174 This Article focuses on the Rome Statute of the International Criminal Court, art. 7 (inhumane
acts with most direct application).

175 See supra pp. 26-30 text and accompanying footnotes.
176 See, e.g., supra note 41.
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The campaign to abolish the slave trade arose in the early 1800s in response
to the trade in African slaves. The delegates at the 1814-1815 Congress of Vienna
formulated the first declaration condemning the slave trade, stating it to be
"repugnant to the principles of humanity and universal morality" and that it had to
be abolished as soon as practicable. 177  This precipitated a stream of
declarations, 178 culminating in the 1926 Slavery Convention, which defines slavery
as "the status or condition of a person over whom any or all of the powers attaching
to the right of ownership are exercised," and aims to bring about "as soon as
possible, the complete abolition of slavery in all its forms." 17 9

By virtue of being one of the oldest and most frequently reasserted non-
derogable norms of international law, 180 the prohibition on slavery has been
consistently identified as a form of jus cogens,18 1 and also as a crime against
humanity. 18 2 Traffickers have complete power over women whom they force into
prostitution. 183 Trafficked women are denied all rights of personal autonomy and
become commodities belonging to the trafficker, able to be bought and sold as
durable consumer goods in the prostitution market. Female trafficking is factually
a modem form of slavery. But the analogy does not stop there. Once female
trafficking is identified as a modem form of slavery, it is then necessary to apply
the law on slavery to female trafficking. This results in recognising the prohibition
on female trafficking as a peremptory norm from which there can be no
derogation. 184 Although contestable, 185 the point serves to demonstrate that the
international community already considers female trafficking as a matter of the
most serious international concern.

177 See P.G. LAUREN, THE EVOLUTION OF INTERNATIONAL HUMAN RIGHTS: VISIONS SEEN 37-57

(1998); see also STEPHEN BARLAY, SEX SLAVERY: A DOCUMENTARY REPORT ON THE INTERNATIONAL
SCENE TODAY 1-13 (1968).

178 See SUNGA, supra note 112, at 87-92.
179 Convention on the Abolition of Slavery, the Slave Trade, and Institutions and Practices Similar

to Slavery (April 30, 1957). The 1956 Supplementary Convention addresses debt bondage and forced
betrothal.

Is0 See Nanda & Bassiouni, supra note 109, at 325-342.
181 See Nanda & Bassiouni, supra note 109, at 194-197, 293-301; STEVEN R. RATNER & JASON S.

ABRAMS, Accountability for Human Rights Atrocities, in INTERNATIONAL LAW: BEYOND THE
NUREMBERG LEGACY 111-117 (2001).

182 See J.G. Wilson, Why the International Criminal Court Should Have Jurisdiction Over

Contemporary Forms of Slavery, in EFFECTIVE STRATEGIES FOR PROTECTING HUMAN RIGHTS 106
(David Baruhizer ed., 2001); Clark, supra note 167, at 76.

183 See supra pp. 21-27.
184 Askin, supra note 142, at 86, n.201 ("Slavery, and thus sexual enslavement, is violative of

international criminal law through international treaties and customary international law. It is a
universal crime that can be prosecuted by any state .... Because crimes against women are taken less
seriously, sexual slavery of women is regularly ignored [but it is] . . . worse than slavery for manual
labour.").

185 See supra note 109. Peremptory norms are addressed to states, not individuals. However, other
peremptory norms now incur individual liability under the ICC.
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2. Committed As Part Of A Widespread Or Systematic Attack Directed Against
Any Civilian Population1 86

As N. Politi points out, Article7(1) intends to define CAH in a "rather broad
manner, without imposing conditions that would make it extremely cumbersome to
prove their commission." 187 This is evident in the initial element of the crime,
which is drafted in the disjunctive form of widespread or systematic attack,
demonstrating that the attack requires "a large-scale action involving a substantial
number of victims.., or that it was conducted with a high degree of orchestration
and methodical planning." 188 In specific cases, this requirement would turn on the
facts. In conceptual terms, the estimates placing trafficked women in the millions
suggest that at least the first clause of this requirement is satisfied.

The second element of Article 7(1) is further explained in Article 7(2), which
states that "attack directed against any civilian population means a [1] course of
conduct involving the [2] multiple commission of act ... against [3] any civilian
population, pursuant to or in furtherance of a State or [4] organisational policy."

a. Course of Conduct

The explanation in Article 7(2) addresses an initial definitional issue located
in Article 7(1), namely, whether female trafficking can properly be considered an
attack. This word implies a degree of militancy that may not correspond to some
forms of trafficking which occur through deception. 189

The Elements of Crimes, adopted by the Preparatory Commission in
accordance with Article 9 of the ICC Statute, 190 provides its explanation of Article
7 that "acts need not constitute a military attack." This confirms that the notion of
CAH has evolved from the Nuremberg precedent and can be perpetrated in
peacetime. 

19 1

Furthermore, by choosing to explain the phrase, rather than focusing on
individual words, it is submitted that attack is to be construed in the broader context
of the sentence. The apparent militancy of the word attack is removed by the
explanation in Article 7(2) referring to a course of conduct. Considering that CAH
be committed during peacetime, it must be the case that a technical meaning of
direct militancy cannot be read into the word attack.

186 See Charlesworth & Chinkin, supra note 160, at 333.
187 See N. Politi, The Rome Statute of the ICC: Rays of Light and Some Shadows, in THE ROME

STATUTE OF THE INTERNATIONAL CRIMINAL COURT: A CHALLENGE TO IMPUNITY 10 (N. Politi & G.
Nesi eds., 2001).

188 Id. (emphasis added).
189 Clark, supra note 167, at 88-91(Attack also caused problems during the drafting of the ICC as it

was included relatively late.).
190 See generally Q.C. Kirsch, The Development of the Rome Statute, in, INTERNATIONAL CRIMINAL

COURT: THE MAKING OF THE ROME STATUTE, ISSUES, NEGOTIATIONS, RESULTS (Lee, R.S. ed., 1999).
191 MERON, supra note 169, at 65. The concept has also evolved into not requiring a general

discriminatory intent. Hebel, supra note 114, at 100-101.
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b. Multiple Commission ofActs

This phrase is a factual requirement intended to ensure that the crime is of

serious international concern and appears to be a restriction on previous customary

international law. 192 In any case, this condition is clearly an element of female

trafficking, as the recruitment of women occurs on a routine basis in many

countries across the world. 193 In the case of a single trafficker performing a

distinct role in the trafficking process, the multiple commission of acts will be

evidenced through the organisational policy of the crime network within which the
trafficker is operating. 194

c. Any Civilian Population

The concept of civilian population is considered to be relatively broad.

Considerable emphasis is placed on the reference to any such population in the

sense that CAH are of a collective nature. 19 5 Thus, CAH against a multiplicity of
victims include the "cumulative effect of a series of inhuman acts." 196

For example, "civilian population" does not require any territorial link. 197

Therefore, it is clear that Article 7 would cover a situation in which an ethnic
population dispersed across several countries is systematically targeted. To hold
otherwise would imbue Article 7 with an ethnically discriminatory interpretation.
It is submitted that this reasoning requires the concept of a civilian population to
cover the systematic targeting of women.

Otherwise, Article 7 would be imbued with a discriminatory gendered
interpretation. 19 8  The Statute itself specifically seeks to avoid such an
interpretation by including "gender persecution" as a CAH, hitherto unrecognised

as such. 199  It would not be consistent with this approach to restrict the
interpretation of "any civilian population" to communities composed of both
women and men.20 0 Elsewhere in international law, women have been recognised

192 Cassese, supra note 168, at 375-6.
193 CHIANG, supra note 3, at 327.
194 Supra note 174.
195 Swaak-Goldman, supra note 167, at 156.
196 Report of the Internationa Law Commission, U.N. GAOR, 51st Sess., Supp. No. 10, U.N. Doc.

A/51/10 (1996), available at http://untreaty.un.org/ilc/documentation/english/A _1 10.pdf.
197 See supra note 117, at 95 (population "does not mean that the entire population of a given State

or territory must be targetes...").
198 WOLFGANG BENEDEK, ESTHER KISAAKYE & GERD OBERLEITNER, THE HUMAN RIGHTS OF

WOMAN: INTERNATIONAL INSTRUMENTS AND AFRICAN EXPERIENCES 23 (2002). "The impact of
gender must therefore be assessed with regard to the conceptualisation and full realisation of rights, [in
order not to] perpetuate inattention to gender-specific abuses predominately suffered by women."

199 Cassese, supra note 168. Interestingly, in identifying the crimes stated in art.7, which extend

customary international law, the authors do not refer to female trafficking.
200 Particular regard must be had to the risks of narrowing the evidential requirements to the benefit

of traffickers. See News (Mar., 25, 2003), available at www.unhchr.ch. For general information on the
impact of these decisions on international refugee law, see Gender-Related Persecution, New Zealand
Refugee Status Appeals Authority, U.N. Doc. Confer/UNHCR003, available at
http://www.nzls.org.nz/conference/pdf/o20files/HainesSu9.pdf; Guidelines on International Protection,
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as forming a validly distinct collectivity. In the US, Canada, and parts of Europe,
national courts have held that women are to be considered a "social group" for the
purposes of the Refugee Convention

d. Organisational Policy

The language of the Statute suggests that there is no need to link the
perpetrator to the state. The emphasis of the statute instead lies in establishing that
the "general practice" be the policy of a "State or an organisation," 20 1 making it
sufficient to identify an entity that "pursues or promotes" 202 the committing of
CAH. It follows that private individuals who organise themselves to perform
female trafficking can be regarded as an "organisational policy" within the meaning
of the statute.

It is clear from the travaux preparatoires of the ICC Statute that the majority
of states considered that it was inappropriate to include drug trafficking and
terrorism within the ambit of the ICC.2 03 This may suggest a general hesitancy to
consider them organised crime. However, the precise reasons for excluding
terrorism and drug trafficking can be confined to their specific facts. For example,
terrorism was excluded due to the "fear of politicisation of the ICC."20 4

This does not apply to female trafficking as the purpose of female trafficking
is not to further a political aim. On the other hand, the drafters felt that the massive
scale of drug trafficking would simply "flood the ICC's docket" and thus chose not
to consider it a CAH. 20 5 This concern would not apply to female trafficking, since
its harms are directly inflcicted on women; whereas drug trafficking can be
considered a "victimless crime" determined by states' policies. 20 6 Furthermore, the
ICC is subject to amendments under Article 121 and Article 123, with drug
trafficking and terrorism having special priority.20 7 It follows that it cannot be
concluded that organized crime falls outside the scope of the ICC.

The Elements of Crimes further defines "organizational policy" by requiring
that the organization "actively promote or encourage such an attack against a
civilian population." Cassese states that this "unduly restricts the notion" which

UNHCR, U.N. Doc. HCR/GIP/02/02 (2002), available at
http://cgrs.uchastings.edu/documents/legal/unhcr_psg-guidelines.doc. These developments strengthen
the case for considering women as "any civilian population." Id.

201 Cassese, supra note 168, at 376.
202 Id.
203 E.g., Hebel, supra note 114, at 102. "There was little or no evidence that ... terrorism [was]

recognised as 'crimes against humanity' under customary international law." Id.
204 See KITTICHAISAREE, supra note 114, at 227.
205 Id.
206 Female trafficking, as a form of slavery, involves a "peculiar relationship between the criminal

and the victim [which] undercuts the foreseeable argument that the ICC should not get involved in
slavery cases." Wilson, supra note 182, at 184.

207 Final Act of the United Nations Diplomatic Conference of Plenipotentiaries on the Establishment
of an International Criminal Court, U.N. Diplomatic Conference of Plenipotentiaries on the
Establishment of an International Criminal Court, U.N. Doc. AJCONF.183/10 (1998), available at
http://daccessdds.un.org/doc/UNDOC/GEN/N98/241/85/PDF/N9824185.pdf?OpenElement.
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otherwise would include omission or toleration. 20 8 However, this concern has

limited relevance to female trafficking, which by definition involves individuals

actively engaging in trafficking. The issue would only arise in the relatively rare

case of state acquiescence or assistance in the trafficking process.209

3. (C) Enslavement;... (G) Sexual Slavery, Enforced Prostitution

CAH arise when the methods listed in Article 7(1) and Article 7(2) are

employed in the perpetration of the inhuman acts listed in Article 7(1)(a)-(k).
Those most pertinent to female trafficking are paras. (c) and (g). Article 7(1)(c)

refers to enslavement, which is further explained in Article 7(2)(c) as "the exercise
of any or all of the powers attaching to the right of ownership," 2 10 over a person
and includes the exercise of such power in the course of trafficking in persons, in
particular women and children. This is a conclusive indication that female
trafficking is explicitly considered to be a CAH.

The Elements of Crimes reiterates this point in Footnote 11 to Article 7,

explaining enslavement as "purchasing, selling, lending or bartering persons or by
imposing on them a similar deprivation of liberty...,"2 1 1 the conduct described in
this element includes trafficking in persons, in particular women and children. As

Hebel states: "[t]he specific illustration of trafficking, which was informally
proposed by Italy, was regarded as a helpful clarification consistent with the
meaning of the term [enslavement]."'2 12 Robinson adds that the reference to

trafficking "highlights one of the most persistent forms of enslavement today."2 13

Steains concludes that the definition in Article 7(2)(c) "is an important embodiment

of developments in international law in respect of trafficking in persons, and
represents a firm acknowledgement by the international community of the need to
address, in particular, the serious problem of traffic in women."2 14

The Elements of Crimes goes on to explain Article 7(1)(g) on sexual slavery.

Footnote 17 first acknowledges the "complex nature of this crime . . . its
commission could involve more than one perpetrator as a part of a common

criminal purpose," thus recognizing that slavery can be enforced by an organized
crime network. Footnote 18 refers to the perpetrator exercising the right of

ownership by methods such as purchasing, selling, lending or bartering persons,
concluding that "the conduct described in this element includes trafficking in
persons, in particular women and children." This reiterates the textual support for

recognising female trafficking as a CAH.

208 Robinson, supra note 173, at 75.
209 See Saj or, supra note 157; see generally Coomaraswamy, supra note 51.

210 Clark, supra note 167, at 83. "A sensible approach is to de-emphasise the right of ownership

here and stress that it is all about exercising power, de facto or de jure." Id.
211 Robinson, supra note 173, at 85 (this "proposal by Canada ...affirms that [deprivation of

liberty] ... should not be interpreted restrictively").
212 Id. at 99 (emphasis added).
213 Id. at 85.

214 Id. at 370.
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Article 7(1)(g) also refers to the CAH of enforced prostitution. The
description given in the Elements of Crimes is similar to the definition in the UN
Protocol, with the focus on the use of force or coercion to obtain a pecuniary or
other advantage in connection with acts of a sexual nature. Although no specific
mention of female trafficking is made in this context, the similarities in the
purposes of this part of Article 7(1)(g) further support the express references to
female trafficking under sexual slavery and enslavement. As Hebel states, the acts
of slavery and enforced prostitution listed under Article 7(1)(g) "were added to
acknowledge that these acts, which have persisted in history... are inhuman acts
falling within the definition of crimes against humanity." 2 15

The Elements of Crimes goes on to explain Article 7(1)(g) on sexual slavery.
Footnote 17 first acknowledges the "complex nature of this crime . . . its
commission could involve more than one perpetrator as a part of a common
criminal purpose," thus recognising that slavery can be enforced by an organised
crime network. Footnote 18 refers to the perpetrator exercising the right of
ownership by methods such as purchasing, selling, lending or bartering persons,
concluding that "the conduct described in this element includes trafficking in
persons, in particular women and children." This reiterates the textual support for
recognising female trafficking as a CAH.

Article 7(1)(g) also refers to the CAH of enforced prostitution. The
description given in the Elements of Crimes is similar to the definition in the UN
Protocol, with the focus on the use of force or coercion to obtain a pecuniary or
other advantage in connection with acts of a sexual nature. Although no specific
mention of female trafficking is made in this context, the similarities in the
purposes of this part of Article 7(1)(g) further support the express references to
female trafficking under sexual slavery and enslavement. As Hebel states, the acts
of slavery and enforced prostitution listed under Article 7(1)(g) "were added to
acknowledge that these acts, which have persisted in history ... are inhuman acts
falling within the definition of crimes against humanity. '2 16

According to Robinson, including female trafficking as a CAH "was not seen
as expanding the definition, but rather recognising explicitly that these acts ... are
regarded by the international community as crimes against humanity. '2 17 There
are further points which arise from the negotiations of the text of the ICC Statute
which suggest that female trafficking is not to be construed narrowly. With regard
to enslavement, the Preparatory Commission for the ICC stated that there "is no
need to prove pecuniary benefits." 2 18 Furthermore, Footnote 18 of the Elements of
Crimes explains the manifestations of sexual slavery with reference to the 1956
Supplementary Convention on Slavery, thus encompassing the pre-existing law on

215 Id. at 100.
216 Robinson, supra note 173, at 100.

217 Id. at 58.

218 Nor "commercial character." E.L. Haye, Art.8(2)(b)(xxii), in INTERNATIONAL CRIMINAL

COURT: ELEMENTS OF CRIME AND RULES OF PROCEDURE AND EVIDENCE 191-192 (R.S. Lee ed., 2001).
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slavery such that Article 7(b) does not require imprisonment.2 19 In fact, Steains
reports that

the ultimate including of rape, sexual slavery, enforced prostitution . . .

proceeded smoothly, reflecting the widespread acceptance of the fact that

the listing of these crimes was merely codifying the current state of

international law. There was no serious opposition to including these

sexual and gender crimes, nor to their characterisation under the articles on

crimes against humanity.
2 2 0

B. Remaining Hurdles

It is important to acknowledge that the ICC Statute should be narrowly
construed to avoid devaluing the concept of CAH.22 1 However, there can be little
risk of threatening the standard of 'most serious crimes' by considering female
trafficking as a CAH, because it is expressly stated in the text itself and was
included in the context of increasing international awareness of crimes against
women.

2 2 2

It may be considered that the conceptualisation of female trafficking as a
CAH is inappropriate as it can appear an onerous legal standard to meet. However,
again, the defining text already recognises female trafficking as a CAH. The same
evidential process will apply in determining whether female trafficking arises on
the facts, the only difference being to associate the crime with the censure of a
cAH.223

The utility of bringing individual traffickers before the ICC may be

questioned considering the ICC's limited financial resources. 2 2 4 However, an

international crime invokes universal jurisdiction, thus providing a uniform basis of

jurisdiction applicable to all states and preventing traffickers from taking refuge in

countries with inadequate legislation.2 25

Finally, the text may be criticised as providing three different provisions by

which female trafficking may be prosecuted. However, as they fall under the same

219 Id. See also ICTY Indictment No.IT-96-23, 10.6-10.8.
220 C. Steams, Gender Issues, in INTERNATIONAL CRIMINAL COURT: THE MAKING OF THE ROME

STATUTE, ISSUES, NEGOTIATIONS, RESULTS 365(R.S Lee, ed., 1999) (emphasis added).
221 Introduction to CAH in Elements of Crimes Art. 22(2); Hebel, supra note 114, at 123 ("while

respecting the parameters of customary international law, the drafters have adopted a relatively
progressive approach.., a cautious and sensible approach is all the more warranted").

222 Robinson, supra note 173, at 57 ("many of the clarifications are in fact rather progressive in
nature as they affirm some of the recent advancements in this area of law").

223 Goldstone, supra note 167, at 12; see Charlesworth & C. Chinkin, supra note 160, at 321 (the Ad
Hoc UN Tribunals "have been constrained by the language of their Statutes. The ICC Statute makes
some advances in this respect.").

224 Barnhizer, supra note 158, at II (also limited by jurisdiction); Boon, supra note 170, 674.
225 Robinson, supra note 173, at 57. "Universal jurisdiction, and even international prosecution if

necessary, is justified by the scale and gravity of these atrocities and the involvement of a State or
organisation." Id. Cf supra note 155.
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Article 7 of CAH, the standards reinforce each other, and as they are not
contradictory, they can only serve to strengthen the case against traffickers. 226

VII. CONCLUSION

The ICC Statute specifically provides for female trafficking as a CAH, in
circumstances where the state or individual traffickers follow an organised policy
causing widespread sexual enslavement of women during peacetime. As a
reflection of customary international law, the ICC Statute may be thought of as
codifying current norms and setting an international standard applicable in all
states.227  CAH therefore provide a framework for reconceputalising female
trafficking, invoking universal jurisdiction and thereby giving due regard to the
gravity of the crime.

However, prior to the ICC Statute, the conceptual framework for female
trafficking was incomplete and relatively incoherent. 228 Therefore, the text of the
ICC may be considered to be significantly extending international law and thus
cannot be deemed conclusive on the matter. It remains to be seen whether
subsequent state practice will serve to confirm the status of female trafficking as a
CAH.229 As a matter of construction, female trafficking fits within the terms and
spirit of CAH as set out in the ICC Statute. As a matter of policy, female
trafficking is best addressed on the international basis that CAH provide, outside
the domestic policy debates which have hindered international efforts to combat the
inhuman trade in women.

226 Askin, supra note 142, at 60.
227 See L. Condorelli, War Crimes and Internal Conflict in the Statute of the International Criminal

Court, in THE ROME STATUTE OF THE ICC-A CHALLENGE TO IMPUNITY 107 (N. Politi & G. Nesi eds.,
2001)("high speed custom"); Kirsch, supra note 190, at 486 ("an overwhelming majority of 120 States"
supported the Statute, suggesting there is a strong case for viewing the ICC Statute as reflecting current
international customary law); Steains, supra note 220, at 391(the ICC provisions "encapsulate the
international community's acknowledgement of the gross injustices perpetrated by the traditional
marginalisation of these crimes under international law").

228 Id. at 26-37; Haye, supra note 218, at 186 ("for the first time in an international instrument...
acts of sexual and gender violence are among the most serious crimes under international law").

229 Given the unique nature of the ICC as the first permanent international criminal court, it is
difficult to predict how the ICC Statute will be applied. E.g., Wilson, supra note 182, at 160 ("[b]ecause
the ICC is a novel judicial institution, we cannot be sure what interpretative methodologies it will use
when construing its enabling statute"); Hebel, supra note 114, at 122 ("[s]tates may easily disagree on
which norms laid down in specific instruments, now would fall under customary international law").
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