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NOT AS SIMPLE AS LEARNING THE ABC'’S:
A COMMENT ON OWASSO INDEPENDENT SCHOOL
DISTRICT NO. I-011 V. FALVO
AND THE STATE OF THE FAMILY EDUCATIONAL
RIGHTS AND PRIVACY ACT

RANDI M. ROTHBERG'

I. INTRODUCTION

When Elizabeth, Philip, and Erica Pletan moved from Nebraska to
Oklahoma with their mother, Kristja J. Falvo, and their brother Andrew, they
encountered an educational practice to which they had not been exposed in
their previous schools.! The Owasso Independent School District (“School
District”), where the children began classes, had a policy of allowing students
to mark each others’ papers, and call out grades for the teacher to record.?
Falvo noted that this practice caused her son Phillip to feel great shame and
frustration.” One time, Philip’s score of a forty-seven percent on a quiz led
his classmates to taunt the boy.* Falvo saw her son as a hard worker subject
to an “extremely embarrassing” situation brought about by the peer-grading

j.D. Candidate, 2003, Benjamin N. Cardozo School of Law, Yeshiva University; B.A., cum laude
2000, University of Pennsylvania. Articles Editor 2002-03, Cardozo Women’s Law jowrnal. The
author dedicates this Case Comment to Billie, Victor, and Dan Rothberg (the teacher, the
lawyer, and the student), for their support of her education and her ideals, and for their
unquestioning love. The author also thanks her Notes Editor, Jeffrey Margolin, for his
suggestions on earlier drafts of this Comment. Finally, the author thanks Douglas Lippert for
his unshakable faith in her.

! Falvo v. Owasso Indep. Sch. Dist. No. I-011, 233 F.3d 1203 (10th Gir. 2000), cert. granted,
121 8. Ct. 2547 (2001); Brief for Petitioners at 6, Owasso Indep. Sch. Dist. No. 1-011 v. Falvo, 233
F.3d 1203 (10th Cir. 2000) (No. 00-1073), available at 2000 U.S. Briefs 1073 (Aug. 23, 2001)
(citation omitted); Lois Romano, Mother Challenges Use of Students As Graders; Lawsuit Alleges
Violation of Privacy, WASHINGTON POST, Oct. 14, 1998, at A4.

2 Falvo, 233 F.3d at 1207; see also Romano, supra note 1. According to Falvo, her son
Andrew’s class did not use peer grading. See Brief for Petitioners at 7, Owasso (No. 00-1073)
(citation omitted).

% Philip was a special education student. Falvo, 233 F.3d at 1208. Three days a week, he
was “mainstreamed” into a non-special education class. See Nicole Pearl, On the Docket, available
at  htp://www.medill.northwestern.edu/docket/action lasso?-database=docket&-layout=lasso&-
response =%2fdocket%2fdetail srch&-recordID=32996&-search (last visited Sept. 19, 2002)
[hereinafter Medill].

4 See Romano, supra note 1.
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28 CARDOZO WOMEN’S LAW JOURNAL Vol. 9:1

practices allowed at Owasso.” She testified that having their papers graded
by peers also caused Elizabeth and Erica to feel uncomfortable,’ and that
students grading Elizabeth and Philip’s work had scored assignments
incorrectly.”

When the Pletan children notified their teachers of incorrect student-
grading, the teachers corrected the assignments and awarded the Pletans
their earned scores.® Falvo insisted that the School District abandon peer-
grading practices, which the district refused to do.” In response, Falvo
exercised a federal cause of action under 42 U.S.C. § 1983' for violation of
both her and her children’s civil rights'' under the Federal Education Rights
and Privacy Act (“FERPA”), 20 U.S.C. § 1232g."* The district court granted
summary judgment for the defendant school and officials.'” The Tenth
Circuit Court of Appeals reversed the district court decision and held that
Falvo’s rights had been violated." This Court remanded on the issue of
whether an injunction to halt the grading practices would be appropriate,
based on whether the peer-grading was a schoolwide policy.”” The Court also
conceded that FERPA is so vague as to preclude monetary punishment of the
offending party.”® The School District filed a petition for writ of certiorari
with the United States Supreme Court,"” which the Supreme Court granted."®
In February 2002, the Supreme Court held that the School District did not
infringe upon Falvo and her children’s rights because the practice of
allowing students to grade their peers’ assignments does not violate FERPA."

It almost seems peculiar that a simple peer grading practice — one that

5 Jd.; see also Medill, supra note 3. Incidentally, Erica and Elizabeth — both of whom earned
A grades ~ were “often pressured when they exchanged papers with students to mark better
grades than their peers received.” Id.

6 See Brief for Petitioners at 7, Owasso (No. 00-1073) (citation omitted).

7 Id.

8 Id

9 Id.

10 42 US.CA. § 1983 (West 1994). Following a later Supreme Court case, Gonzaga
University v. Doe, 122 S. Ct. 2268 (2002), Falvo would not have even been able to bring an
action for alleged FERPA violations under § 1983. See infra for discussion of Gonzaga and the
ramifications of that decision.

I Falvo, 233 F.3d at 1207.

12 Prior to Gonzaga, many courts had held that FERPA violations gave rise to a private cause
of action under § 1983. See infra. For a discussion of FERPA cases and issues (many elaborated
on later in this paper), see John E. Theuman, Annotation, Validity, Construction, and Application of
Family Educational Rights and Privacy Act of 1974, 112 A.L.R. FED. 1 (1993).

13 Falvo v. Owasso, 146 F. Supp. 2d 1137, 1148 (1999).

14 Falyo, 233 F.3d at 1219,

15 [d. at 1219-20.

16 1d.

17 The petition for writ of certiorari was filed on January 2, 2001. Docket for 00-1073, available
at http:/ /www.supremecourtus.gov/docket/00-173. htm.

18 Jd. The Supreme Court granted certiorari to the United States District Court for the
Tenth Circuit on June 25, 2001.

19 Owasso, 122 S. Ct. at 937.
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many of us endured during our days in grammar school through higher
education - found its way onto the Supreme Court’s docket. Yet it is high
time some light is shed on FERPA: The statute is often too vague to resolve
the issue at hand, and oftentimes goes unenforced.?

This Note will examine FERPA’s legislative history in Part II. Part III
will examine the courts’ treatment of the statute since its enactment. Part [V
will discuss the arguments and rationale behind the Owasso decision. In Part
V, I will discuss the consequences of the Owasso decision and other recent
developments involving FERPA. Finally, the conclusion presents
considerations for amendments or regulations.

II. FERPA — “CONGRESSIONAL AFTERTHOUGHT,”?! OR EXTENSION OF THE
RiGcHT TO PRIVACY?

FERPA, the statute under which the Falvo cause of action arises, has a
two-fold purpose. First, the statute protects the student and his parents’
right of access to the student’s educational records. Second, the statute is
directed at preventing other, unauthorized people from reviewing the
student’s educational records.”* This Note will focus largely on the second
purpose, the maintenance of privacy in students’ educational records.

A. Legislative History

In 1974, privacy was a muddy concept.”® Soon thereafter, FERPA came
into effect.”® The Act stems back to 1974, when Senator James Buckley
introduced the law as a floor amendment in the Senate.” Congress quickly
adopted the legislation without the public hearings, committee studies,

20 See generally Lynn M. Daggett, Bucking up Buckley II: Using Civil Rights Claims to Enforce the
Federal Student Records Statute, 21 SEATTLE U. L.R. 29 (1997); Dixie Snow Huefner & Lynn M.
Daggett, FERPA Update: Balancing Access to and Privacy of Student Records, 152 ED. L. REP. 469
(2001); Sandra L. Macklin, Note, Students’ Rights in Indiana: Wrongful Distribution of Student
Records and Potential Remedies, 74 IND. LJ. 1321 (1999); Peter A. Walker & Sara Jane Steinberg,
Confidentiality of Educational Records: Serious Risks for Parents and Schools, 26 J.1.. & EpUC. 11 (1997).

21 This phrase is found in Lynn M. Daggett, Bucking up Buckley I: Making the Federal Student
Records Statute Work, 46 CATH. U.L. REV. 617, 617 (1997).

22 See infra, Part ILB.

23 By summer, the Watergate scandal forced the resignation of President Richard Nixon.
Watergate Time Line, available at http://www.washingtonpost.com/wp-srv/national/longterm/
watergate /chronology.htm.

24 President Gerald Ford approved FERPA, section 513 of P.L. 93-380, on August 21, 1974.
Ninety days later, on November 19, 1974, the law went into effect as the new section 438 of the
General Education Provisions Act (“Protection and Privacy of Parents and Students,” codified at
20 US.C. § 1232(g)). See Legislative History of Major FERPA Provisions, available at
http://www.ed.gov/ offices/OM/fpco/ferpa/leg_history.html [hereinafter FPCO Website].

25 Macklin, supra note 20, at 1326 (citing Education Amendments of 1974, Pub. L. No. 93-
380, 513, 88 Stat. 484, 571 (1974) (codified as amended in scattered sections of 20 U.S.C.); S.
CONF. REP. No. 93-1026 (1974)).
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reports, and other formalities usually pursued before a statute is enacted.”
Senator Buckley said that he introduced FERPA to counteract “the growing
evidence of the abuse of student records across the nation.”® The rights
granted to students and their parents under the new law actually had roots in
recommendations from the United States Department of Health, Education,
and Welfare’s studies on records and record-keeping.” From the beginning,
the Act met with heavy criticism.” More specifically, while those who
supported FERPA saw the statute as a means of protecting the privacy of
students and their parents from schools’ infringement, others worried
FERPA would “enmesh schools in more federal red tape and upset delicate
relationships among educators and educational institutions.”

B. The Current Statute

FERPA does not specifically authorize or prohibit any action. Rather,
as a “Spending Clause” law, it conditions federal spending on educational
institutions with those institutions’ compliance with the statute’s
requirements.”” FERPA protects a student’s and his parents’ right to have
access to his educational records.” FERPA also safeguards a student’s and
his family’s privacy in the education records.”® More specifically, FERPA

26 Macklin, supra note 20, at 1326.

27 Id. (citing 121 CONG. REC. 13,990 (1975) (statement of Sen. Buckley)).

28 Katherine Cudlipp, The Family Educational Rights and Privacy Act Two Years Later, 11 U.
RICH. L.R. 33, 33 (1976) (citing U.S. DEP'T OF HEALTH, EDUCATION, AND WELFARE, REPORT OF
THE SECRETARY’S ADVISORY COMMITTEE OF AUTOMATED DATA SYSTEMS, COMPUTERS AND THE
RIGHTS OF CITIZENS (1973)).

29 Id. at 33 (citing Fitt, The Buckley Amendment: Understanding It, Living with It, THE C. BOARD
REV., 2, (Summer 1975; Davis, The Buckley Regulations: Rights and Restraints, EDUCATIONAL
RESEARCHER, 11 (Feb. 1975)).

30 Cudlipp, supra note 28, at 83.

31 See generally Nicholas Trott Long, Privacy in the World of Education: What Hath James Buckley
Wrought?, RHODE ISLAND B.[. 9,9 (1998). Art. I, § 8 of the U.S. Constitution authorizes Congress
to spend money on behalf of the public’s general welfare. See also FPCO Website, supra note 24.

32 20 U.S.C. § 1232g(a) (1) (A) states:

No funds shall be made available under any applicable program to any
educational agency or institution which has a policy of denying, or which
effectively prevents, the parents of students who are or have been in attendance at
a school of such agency or at such institution, as the case may be, the right to
inspect and review the education records of their children. If any material or
document in the education record of a student includes information on more
than one student, the parents of one of such students shall have the right to
inspect and review only such part of such material or document as relates to such
student or to be informed only of the specific information contained in such part
of such material. Each educational agency or institution shall establish
appropriate procedures for the granting of a request by parents for access to the
education records of their children within a reasonable period of time, but in no
case more than forty-five days after the request has been made.
20 U.S.C. § 1232g(a) (1) (A) (2000).
33 See id., second sentence. Even when granting a student and his parents access to the
student’s educational records, the statute is careful to prevent access by anyone other than the
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denies funding to any school or other educational agency that distributes a
student’s educational records to anyone other than a short list of acceptable
individuals, agencies, and organizations: other school officials;* officials
from other school districts in which the student is planning to enroll;* some
governmental authorities;* in connection with a student’s application for, or
receipt of, financial aid;”’ state authorities who have been granted access by
statute;® organizations conducting studies for or on behalf of educational
institutions;™ accrediting organizations;* parents of an independent
student;’ people who need the information to control an emergency

situation;*

and entities named in a subpoena.43 Furthermore, except in
cases where a subpoena prompts the issuing of a student’s records to any
person or agency other than himself or his parents,* the school may only
release directory information® from the student’s record if the student’s
parents provide written consent naming the records that will be released, the

reasons for the release, and to whom the records will be released.*® Absent

student and his parents.

34 20 U.S.C. § 1232g(b) (1)(A).

35 20 U.S.C. § 1232g(b) (1) (B). Here, the student’s parents must be notified of the transfer
of the records, receive a copy of the record if they would like one, and have the opportunity to
engage in an hearing to challenge the content of the record, if they desire.

36 20 U.S.C. § 1232g(b) (1) (C) allows for the student’s records to be presented to:

(i) authorized representatives of (I) the Comptroller General of the United States,
(I} the Secretary, or (III) State educational authorities, under the conditions set
forth {in 20 US.C.S. § 1232g(b)(3)], or (ii) authorized representatives of the
Attorney General for law enforcement purposes under the same conditions as
apply to the Secretary under [20 U.S.C.S. § 1232g(b)(3)].

20 U.S.C. § 1232g(b) (1) (C).

37 20 U.S.C. § 1232g(b) (1) (D).

38 20 U.S.C. § 1232g(b) (1) (E).

39 20 U.S.C. § 1232g(b) (1) (F). The purposes of these studies are “developing, validating, or
administering predicative tests, administering student aid programs, and improving instruction,
if such studies are conducted in such a manner as will not permit the personal identification of
students and their parents by persons other than representatives of such organizations and such
information will be destroyed when no longer needed for the purpose for which it is conducted.

40 20 U.S.C. § 1232g(b) (1)(G). The organization may only receive the student’s records to
carry out its purpose of accrediting.

41 20 U.S.C. § 1232g(b) (1) (H). This allowance is subject to the definitions of the Internal
Revenue Code of 1986, 26 U.S.C.S. § 152.

42 20 U.S.C. § 1232g(b) (1) (I). The Secretary of Education makes this determination.

43 20 U.S.C. § 1232g(b) (1) (])-

44 20 U.S.C. § 1232g(b) (2)(B).

45 See 20 U.S.C. § 1232g(a) (5) (A), which states:

For the purposes of this section the term “directory information” relating to a
student includes the following: the student’s name, address, telephone listing, date
and place of birth, major field of study, participation in officially recognized
activities and sports, weight and height of members of athletic teams, dates of
attendance, degrees and awards received, and the most recent previous
educational agency or institution attended by the student.
20 U.S.C. § 1232g(a) (5)(A).
46 20 U.S.C. § 1232g(b)(2)(A).
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these exceptions, FERPA provides that educational institutions may only
release information in a student’s school record by first securing written
parental consent, or with a court order and notification to the parents and
student before the actual release of the record.”” In such instances where
records are lawfully released without parental consent, the student’s parents
also receive a copy of the record.*® Further, according to the wishes of his
parents, the student might also receive a copy of his educational records .*
FERPA applies to public and private schools, of all educational levels, that
receive government funding.”

C. Amendments

Within a few months of its enactment, FERPA was heavily amended,
followed by a “storm of protest,” mostly from higher education officials.”!
Congress adopted these amendments, which were “intended to address a
number of ambiguities and concerns identified by the educational
community,” as it had the statute itself, without much debate.”® Most
importantly, this series of amendments provided more privacy for a student
and his parents. These changes included tightening the definition of a
student protected under FERPA™ and keeping private all information
regarding a student, not just information found in school records.”

47 20 U.S.C. § 1232g(b)(2) (A)-(B).

48 §1232g(b)(2)(A).

49 Id.

50 As enacted, FERPA applied to “any State of local educational agency, any institution of
higher education, any community college, any school, agency offering a preschool program, or
any other educational institution. The first amendment, applied retroactively to the date of
FERPA’s enactment, shifted the language to read “educational agency or institution,” which was
defined as “any public or private agency or institution which is the recipient of funds under any
applicable program.” See FPCO Website, supra note 24.

51 Steven N. Schatken, Student Records at Institutions of Postsecondary Education: Selected Issues
under the Family Educational Rights and Privacy Act of 1974, 4 ].C.U.L. 147, 149 (1977). Senators
Buckley and Pell sponsored the first set of amendments, enacted on December 31, 1974 and
made retroactive to the law’s date of effect. Buckley/Pell Amendment, Pub. L. No. 93-568, 88
Stat. 1858. See FPCO Website, supra note24.

52 See FPCO Website, supra note 24.

58 Id.

54 See id.; Act of Dec. 31, 1974, Pub. L. No. 93-568, 88 Stat. 1858. Congress substituted the
phrase “who are or have been in attendance at a school of such agency or at such institution, as
the case may be” for “who are or have been in attendance at a school of such agency, or
attending such institution of higher education, community college, school, preschool, or other
educational institution.” (citing to Act Dec. 31, 1974)

55 See Act of Dec. 31, 1974, Pub. L. No. 93-568, 88 Stat. 1858. What was protected by this
amendment was:

any and all official records, files, and data directly related to [parents’] children,
including all material that is incorporated into each student’s cumulative record folder,
and intended for school use or to be available to parties outside the school or school
system, and specifically including, but not necessarily limited to, identifying data,
academic work completed, level of achievement (grades, standardized achievement test
scores), attendance data, scores on standardized intelligence, aptitude, and psychological
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In 1979, Congress amended FERPA to provide that state and local
officials conducting audits and evaluations of federally- or state-supported
educational programs were entitled access to students’ education records.*
Similarly, those officials seeking access to students’ records in order to
enforce such a state- or federally-backed program could also use the records
in this capacity.”’” However, even with the amendment, students’ privacy
rights remained protected and officials acting under this section were forced
to curb their use of the collected data.®® In October of that same year,
Congress fully established the Department of Education which affected
FERPA.”

The statute went untouched for a decade, until the approval of the Act
of November 8, 1990.* Then, FERPA’s language curtailed privacy in the
interest of public concerns, allowing victims of crimes, violence, and non-
forcible sex offenses to have access to results from any disciplinary hearings
conducted by a postsecondary school to determine the actions of the alleged
perpetrator.”’ This amendment also allowed such postsecondary institutions
to disclose any findings of guilt determined after a disciplinary hearing.®
Two years later, another amendment further lessened the privacy interest
attached to records involving legal infractions and regulations.®

tests, interest inventory results, health data, family background information, teacher or
counselor ratings and observations, and verified reports of serious or recurrent behavior
patterns.

Id.

56 The 1979 amendment added 20 U.S.C. § 1232g(b)(5). This Act of August 6, 1979 was
effective October 1, 1978 pursuant to § 8. Act of Aug. 6, 1979, Pub. L. No. 96-46, 93 Stat. 342; see
FPCO Website, supra note 24.

57 Amendments to Education Amendments of 1978, Pub. L. No. 96-46, 93 Stat. 342 (1978).

58 Officials may gather information from students’ records pursuant to 20 US.C. §
1232g(b) (5), as discussed supra note 54, subject to the restrictions of 20 U.S.C. § 1232g(b)(3),
which states in pertinent part:

. That except when collection of personally identifiable information is
specifically authorized by Federal law, any data collected by such officials shall be
protected in a manner which will not permit the personal identification of
students and their parents by other than those officials, and such personally
identifiable data shall be destroyed when no longer needed for such audit,
evaluation, and enforcement of Federal legal requirements.

20 U.S.C.S. § 1232g(b)(3).

59 Department of Education Organization Act of Oct. 17, 1979, Pub. L. No. 96-88, 93 Stat.
695; see FPCO Website, supra note 24 (this Act was effective May 4, 1980).

60 This amendment added § 1232g(b)(6) and is the Campus Security Act. Campus Security
Act, Pub. L. No. 101-542, 104 Stat, 2385; see FPCO Website, supra note 24.

61 20 U.S.C. § 1232g(b) (6).

62 JId.

63 The Act of July 23, 1992 (which was effective on enactment) added 20 US.C. §
1232g(a) (4) (B) (ii), which excludes from the definition of “education records” any “records
maintained by a law enforcement unit of the educational agency or institution that were created
by that law enforcement unit for the purpose of law enforcement” 20 US.C. §
1232g(a)(4)(B)(ii). This section replaced one more restrictive on the law enforcement
institutions, that had read:



34 CARDOZO WOMEN’S LAW JOURNAL Vol. 9:1

Congress again amended FERPA in 1994 with the Improving America’s
Schools Act.* In addition to rearranging the sequence of some sections, this
series of changes also gave additional access to information about students to
teachers. For example, before 1994 records could be released to “other
school officials, including teachers within the educational institution or local
educational agency, who have been determined by such agency or institution
to have legitimate educational interests;” the 1994 amendment however,
added “including the educational interests of the child for whom consent
would otherwise be required” onto the end of that clause.”” This set of
amendments also looked to enhance students’ safety interest, by broadening
the reason state or local officials or authorities could gain access to the
information contained in educational records. Simultaneously, the privacy
interest was given a bolster of protection, providing that information should
be released for more specific purposes attached to safety and students’
growth.%

The Higher Education Amendments of 1998 also amended FERPAY in
the name of law enforcement. Just as the 1979 Amendment allowed state
and local education officials to access student records in order to audit

[11f the personnel of a law enforcement unit do not have access to education
records under subsection (b)(1l), the records and documents of such law
enforcement unit which (I) are kept apart from records described in
subparagraph (A), (II) are maintained solely for law enforcement purposes, and
(111} are not made available to persons other than law enforcement officials of the
same jurisdiction.

Act July 23, 1992, Pub. L. No. 102-325, 106 Stat 840; see FPCO Website, supra note 24.

64 Act of Oct. 20, 1994, Pub. L. No. 103-382, 108 Sat. 3913, 3924, 3928 effective upon
enactment; see FPCO Web site, supra note 24.

65 20 U.S.C. § 1232g(b) (1)(A).

66 Prior to this amendment, schools could release educational records to “[s]tate and local
officials or authorities to whom such information is specifically required to be reported or
disclosed pursuant to State statute adopted prior to November 19, 1974.” § 1232g(b)(1)(E).
However, now schools may release educational records to appropriate State or local authorities
upon more tailored guidelines. § 1232g(b) (1) (E) states:

State and local officials or authorities to whom such information is specifically
allowed to be reported or disclosed pursuant to State statute adopted—
(i) before November 19, 1974, if the allowed reporting or disclosure
concerns the juvenile justice system and such system’s ability to effectively
serve the student whose records are released, or
(ii) after November 19, 1974, if—
(I) the allowed reporting or disclosure concerns the juvenile justice
system and such system’s ability to effectively serve, prior to
adjudication, the student whose records are released; and
(II) the officials and authorities to whom such information is
disclosed certify in writing to the educational agency or institution
that the information will not be disclosed to any other party except
as provided under State law without the prior consent of the parent
of the student.
§ 1232g(b) (1) (E).
67 Higher Education Amendments of 1998, Pub. L. No.105-244, 112 Stat 1835; se¢e FPCO
Website, supra note 24.
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education programs or enforce the law,” the 1998 Amendments allowed
representatives of the Attorney General’s office to access student records “for
law enforcement purposes.”  Furthermore, the 1998 Amendments
permitted postsecondary institutions of learning to release the final results of
student disciplinary proceedings for crimes of violence” or nonforcible sex
offenses,”” if the student is found to have violated the educational
institution’s rules by committing this act.”? Also, these Amendments allowed
institutions of higher education to inform a student’s parent or legal
guardian about alcohol or controlled substance use or possession, if the
student was under twenty years of age and found to have violated the law or a
school policy by involvement with alcohol or drugs.”

Congress next amended FERPA with the Act of October 28, 2000.™
With this change, Congress once again skimmed the privacy right in the
interest of public safety. Schools were now permitted to disclose information
provided to them under § 170101 of the Violent Crime Control and Law
Enforcement Act of 1994,” about sex offenders who were registered at the
educational institution.” Further, in order to truly protect the public — and
perhaps prompt schools to reveal such information — the amendment went
so far as to provide a means to inform the school of its right to disclose
information about sex offenders registered at its institution.”

Just over a month after the terrorist attacks of September 11, 2001,
Congress amended FERPA with the USA Patriot Act of 2001.® This Act
added 20 U.S.C. § 1232g(j) and discusses FERPA’s application in light of
“investigation and prosecution of terrorism.”” This new section allows the
Attorney General to apply for an ex parte order mandating that an
educational agency or institution allow the Attorney General to collect
education records that are relevant to an authorized investigation or

68 See supra notes 56-59 and accompanying text.

69 See FPCO Website, supra note 24.

70 FERPA utilizes the definition of “crime of violence” found in 18 U.S.C. § 16.

71§ 1232g(b) (6) (A).

2 4.

73 Id.

74 Campus Sex Crime Prevention Act, Pub. L. No. 106-386, 114 Stat. 1538 (codified as
amended at 20 U.S.C. § 1232g(b)(7)). This amendment fastened § 1232g(b) (7) to the statute.
See, FPCO Website, supra note 24.

75 42 U.S.C. § 14071 (2000).

76 20 U.S.C. § 1232g(b)(7)(A). Sex offenders are required to register as such under 42
U.S.C. § 14071.

7720 US.C. § 1232g(b)(7)(B) provides: “The Secretary [of Education] shall take
appropriate steps to notify educational institutions that disclosure of information described in
[§ 1232g(b)(7) (A)] is permitted.” § 1232g(b)(7) (B).

78 U.S.A. Patriot Act of Oct. 26, 2001, Pub. L. No. 107-56, 115 Stat. 367; see FPCO Website,
supranote 24.

79 20 U.S.C. § 1232g().
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prosecution of a “federa}l crime of terrorism,”® or to an act of domestic or
international terrorism.*’ Those employers also allowed to act in this
manner include any federal officers with the rank of Assistant Attorney
General or higher, and whom the Attorney General designates. In addition
to collecting such records, the Attorney General or the Attorney General’s
designee can “retain, disseminate, and use” these records to investigate or
prosecute.®
office must certify that “specific and articulable facts” exist which present
reason to believe that the requested education records will likely possess
information that is relevant to an investigation or prosecution of terrorism.*
The Attorney General must strive to protect the confidentiality of the
records, through guidelines he or she issues after discussion with the
Secretary of Education.** Finally, Congress last amended FERPA on January
8, 2002, through the No Child Left Behind Act of 2001.% Effective upon its
date of enactment, this change deals with “directory-type information”
schools may provide to military recruiters.*

However, in order to get the records, the Attorney General’s

D. Houw the Statute Is Undermined

When Congress first enacted FERPA, people saw the law as creating a
“national standard for the treatment of student records.” A commentator
in 1976 noted that the statute “eliminate[d] most questions as to what
records are to be made available to parents and students . . .."*® Despite the
case FERPA was designed to bring to queries surrounding the dissemination
of information in student records, many people were unsure about how to
apply the statute in its early days of enactment.® Time has not provided
much additional clarity and FERPA remains vulnerable to the fact that it is
often too confusing to effectively enforce and conflicts with other laws.*

80 § 1232g(j) (1) (A); see 18 U.S.C. § 2232b(g)(5) (B) (2000) for what is considered such a
crime.

81 §1232g(j) (1)(A); see 18 U.S.C. § 2331 for definitions of these terms.

82 § 1232g(j) (1) (B).

83 20 U.S.C. § 1232g(j)(2)(A). This standard is a familiar concept in criminal law; see, e.g.,
Michigan v. Long, 463 U.S. 1032, 1049 (1983); Terry v. Ohio, 392 U.S. 1, 21 (1968).

84 §1232g(j) (1) (B).

85 See FPCO Website, supra note 24.

86 See Recent Changes Affecting FERPA and PPRA, available at hup://www.ed.gov/ offices /OM/
fpco/hot_topics/ht_10_28_02.htm/ (last visited Nov. 15, 2002) [hereinafter “FERPA Changes'],
115 Stat. 2088; see FPCO Website, supra note 24.

87 Cudlipp, supra note 28, at 37.

88 Jd.

89 Jd. at 38-39 (citing Telephone Interview with Pat Ballinger, Federal Educational Rights
and Privacy Office, in Washington, D.C., July 30, 1976 (noting that FERPA’s administrators had
already, in 1976, fielded close to 12,000 requests for information about the law, most involving
questions of FERPA requirements)). Cudlipp added that it remained unclear whether FERPA
was actually “bringing about salutary changes in school record-keeping practices.” Id. at 40.

%0 See Huefner & Daggett, supra note 20, at 470. The commentators note: “What once
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While the confusing nature of FERPA’s language often renders the
statute weak or bypassable, so too does its inherent lack of enforcement
mechanisms and remedies.”’One commentator labeled FERPA “ineffective
and toothless.”® First, since FERPA does not address time limits in which the
Family Policy Compliance Office (“FPCO”) must process complaints of
FERPA violations, many claims remain unresolved for months, or even
years.” Second, while the Secretary of Education may withhold government
money from a school violating FERPA, or render that school ineligible for
future government funding, it has never done so to date.” Sandra L.
Macklin notes that courts have started to comment on FERPA’s weaknesses:

[Sleveral courts have also noted the inadequacy of the remedies that
(FERPA] provides to people whose privacy rights have been violated.
A New Hampshire district court noted that “neither the statute nor
the regulations gives an explicit remedy that would be beneficial to
the plaintiff.”® A New Jersey court used stronger language, calling
the regulations “complete[ly] inadequa[te],” and failing to require
“complete relief for aggrieved individuals.”® While the federal
statute is criticized for its lack of effectiveness, courts in many states
have found ways to allow redress for those who have suffered FERPA
violations.*

E. Definitions of “Education Records”

Under FERPA, “education records” are those documents that contain
information that is directly related to a student and maintained by either an
educational institution, or by someone acting on behalf of that institution.*®

seemed like a relatively straightforward statute has become a cumbersome set of requirements
with ambiguous parameters.” Id. For an example of the vulnerability FERPA’s language causes
the statute, see Perry A. Zirkel, Courtside: No Pass, No Drive?, 83 PHI DELTA KAPPAN 339 (2001),
discussing Codell v. D.F., 2001 KY. App. LEXIS 71 (Ct. App. June 22, 2001).

91 See generally Long, supra note 31; see also Macklin, supra note 20, at 1336-37; Daggett, supra
note 20, at 39, 66.

92 See Macklin, supra note 20, at 1337.

93 See id. at 1336 n.163 (citations omitted). )

94 See id. at 1337 n.169. Macklin performed a search on June 17, 1999 in Westlaw’s FED-
ADMIN database (United States Department of Education Decisions) and found no reported
decisions on this matter. The author updated this search on March 26, 2002, and there are still
no reported instances of the government withholding money to a school because of a FERPA
violation.

95 Id. at 1337 (citing Belanger v. Nashua Sch. Dist., 856 F. Supp. 40, 47 (D.N.H. 1994)).

96 Id. at 1336 (citing Krebs v. Rutgers, 797 F. Supp. 1246, 1257 (D.N,J. 1992)).

97 See Macklin, supra note 20, at 1337. For a discussion, for example, of laws in Florida,
California, and New York aimed at protecting the privacy of students’ records, see Walker &
Steinberg, supra note 20, at 14-17, 1826. Walker and Steinberg also note the limits of
confidentiality that the statutes aimed at securing privacy can protect, especially where a school
can be held liable for not releasing information from a student’s record to appropriate parties.

98 20 U.S.C. § 1232g(a) (4) (A) states:

For the purposes of this section, the term “education records” means, except as
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However, the statute expressly limits the materials that may be considered
“education records.”” More specifically, students cannot claim that the
following materials constitute “education records:” school records that are
in the sole possession of the person who drafts them, and shown to no one
other than a substitute; law enforcement records; records created while
someone is employed at an educational institution; for students who are
older than eighteen years of age or involved in a postsecondary educational
setting, records made by an attending physician, psychiatrist, psychologist, or
other professional or paraprofessional working with the student.'®

III. FERPA IN THE COURTS

Judicial interpretation of FERPA has been inconsistent. One legal
scholar notes that courts often err on the cautious side, applying their
interpretations of the law but refusing to expand the statutory definitions of
“student,” “education records,” and “educational institution.”'”! Yet, there

” &«

may be provided in subparagraph (B), those records, files, documents, and other
materials which
(1) contain information directly related to a student; and
(ii) are maintained by an educational agency or institution or by a person
acting for such agency or institution.
§ 1232g(a) (4)(A).
99 See§ 1232g(a) (4) (B).
100 /4. This section states:

The term “education records” does not include —

(i) records of instructional, supervisory, and administrative personnel and
educational personnel ancillary thereto which are in the sole possession of
the maker thereof and
(ii) which are not accessible or revealed to any other person except a
substitute; records maintained by a law enforcement unit of the educational
agency or institution that were created by that law enforcement unit for the
purpose of law enforcement;
(iii) in the case of persons who are employed by an educational agency or
institution but who are not in attendance at such agency or institution,
records made and maintained in the normal course of business which
relate exclusively to such person in that person’s capacity as an employee
and are not available for use for any other purpose; or
(iv) records on a student who is eighteen years of age or older, or is
attending an institution of postsecondary education, which are made or
maintained by a physician, psychiatrist, psychologist, or other recognized
professional or paraprofessional acting in his professional or
paraprofessional capacity, or assisting in that capacity, and which are made,
maintained, or used only in connection with the provision of treatment to
the student, and are not available to anyone other than persons providing
such treatment, except that such records can be personally reviewed by a
physician or other appropriate professional of the student’s choice.

Id.

101 T, Page Johnson, Managing Student Records: The Courts and the Family Educational Rights and
Privacy Act of 1974, 79 W. EDUC. L. REP. 1, 13 (1993). According to the author, as of 1993, “Two
federal courts, for example, ha{d] rejected attempts to broaden the meaning of the word
‘student.’”” Id.
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has been some loosening of the words’ meanings; the current statute allows
for a broader definition of what constitutes an “educational record” than the
1974 law.'”® The courts have not frequently been asked to interpret the
statute'® in the legislation’s brief history. Further, the statute’s “ambiguous
parameters”® do afford the courts discretion in crafting definitions and
boundaries. Below are some examples of courts’ carving out definitions of
“education records:”

A. Parent-Teacher Communications

The Eastern District of Louisiana has held'®” that a privacy expectation
attached to a letter that Debra Warner sent to her son Scott’s teacher
requesting that Scott not gain exposure to some political views that ran
counter to his mother’s."”® Based on the trial court’s findings, the letter was
an “education record” under FERPA, and thus Mrs. Warner was entitled to a
reasonable expectation of privacy in the document.!”” The Court based its
holding on the fact that no circumstances existed which would prompt a
need for public disclosure of the letter when Mrs. Warner ran for public
office.'® Rather, the Court listed what would be grounds for disclosure:
concerns for children’s health and safety, or educational or law enforcement
purposes.'” Further, the Court feared that disclosure of the letter without a
legitimate need to make the document public would discourage parents
from becoming involved in their children’s education and communicating
with teachers and other people involved in children’s progress.'"’

102 See Huefner & Daggett, supra note 20, at 470-71 (citations omitted) (noting that “schools”
and “student records” assume broad definitions under FERPA, and that amendments made the
definition of “records” broader than when FERPA first came into existence).

103 A Lexis-Nexis search on January 29, 2002 showed that state and federal courts have heard
only about 120 cases posing questions relating to FERPA. Also, of those cases, only a small
number related to education records at the primary and secondary school level. FERPA claims
also arose for issues surrounding, for example, medical and law school records (Lewin v. Cooke,
2002 U.S. App. LEXIS 192 (Jan. 7, 2001), amended by, 2002 U.S. App. LEXIS 3845 (4th Cir. Va.
Jan. 7, 2002), amended by, 2002 U.S. App. LEXIS 3844 (4th Cir. Mar. 8, 2002); Altschuler v. Univ.
of Pa. Sch. of Law, 1999 U.S. App. LEXIS 34303 (2d Cir. Dec. 27, 1999), cert. denied, 2000 U.S.
LEXIS 4556 (2d Cir. June 29, 2000)) and court documents (Rosenfeld v. Montgomery County
Pub. Sch., 2001 U.S. App. LEXIS 27330 (4th Cir. Dec. 27, 2001)).

104 Huefner & Daggett, supra note 20, at 470.

105 Warner v. St. Bernard Parish Sch. Bd., 99 F. Supp. 2d 748 (E.D. LA 2000).

106 4.

197 Jd at 752. The court noted: “Pursuant to FERPA, a parent has an expectation of privacy
in her child’s educational records because the statute provides that such records will not be
released without written parental consent.” Id. (referencing Achman v. Chicago Lakes Indep.
Sch. Dist., 45 F. Supp. 2d 664, 673, which found that FERPA is intended to benefit student and
parent privacy interests).

108 Warner, 99 F. Supp. 2d at 752.

109 g

110 14,
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B. Disciplinary Records

In a recent notable case involving FERPA, U.S. v. Miami University,""!

officials at Miami University of Ohio and Ohio State University released
students’ disciplinary records to a student newspaper and the periodical,
Chronicle of Higher Education.'” Information contained in the records could
be used to identify individual students.'"® Both the district court and the
Sixth Circuit schools failed to secure permission from the students and their
parents before releasing this information.''* The Court found that the
disciplinary records were “educational records” under FERPA'® and
enjoined the schools from releasing such records (or the personally
identifiable reports contained within the records) without consent of the
students or their parents,''® except where FERPA provides exceptions to its

privacy guarantees.'"”

C. Personal Information

Seven then current and former students at Rutgers University brought
suit against the university for general administrative collection, and
subsequent distribution of their social security numbers.""® The students
recognized the university’s right to gather social security numbers of students
receiving financial aid, or holding a university job, for purposes such as
reporting necessary information to the Internal Revenue Service.'”
However, they found inappropriate the gathering of this information to
name students on identification cards and course rosters (which were often
distributed to confirm student registrations).'”® Students voiced concern
that their social security numbers, when handed around so frequently, would
render their owners vulnerable to other students’ discoveries of their grades
(posted by social security numbers) and credit histories.'”" Noting that social
security numbers clearly fit under FERPA’s definitions of “education record”
and/or “personally identifiable information,”'# the court ultimately issued a

11 9] F. Supp. 2d 1132 (S.D. OH 2000), affirmed, 294 F.3d 797 (6th Cir. 2002). For a
discussion of this case, see Daggett & Hueffner, Recognizing Schools’ Legitimate Educational Interests:
Rethinking FERPA’s Approach to the Confidentiality of Student Discipline and Classroom Records, 51 AM.
U.LR. 1, 1823 (2001); FERPA Changes, supra note 86.

112 9] F. Supp. 2d. at 1135.

113 Jd at 1134.

114 g .

115 U.S. v. Miami Univ. 294 F.8d 797, 802-03, 815 (6th Cir. 2002).

116 14 at 816, 824.

N7 4. at 816, 824,

118 Krebbs v. Rutgers, 797 F. Supp. 1246, 1248, 1250 (D. NJ. 1992).

119 4. at 1250.

120 fq.

121 j4

122 14 at 1261.
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preliminary injunction enjoining the school from distributing class rosters
that matched students to their social security numbers.'?

D. Test Grades

In a 1980 case from the New York Appellate Division, Kryston v. Board of
Education,”® a parent wanted to learn the standardized test scores from
certain reading and mathematics examinations administered to third grade
students from a school in her child’s district, during the 1977-78 academic
term.'”® Scores for four of the six examinations about which the parent
inquired, listed the students’ scores alphabetically according to the
children’s last names.'* The district refused to disclose any of the scores
from the six tests.'"” The trial court ordered that the district provide the
parent with access only to the scores that had not been compiled in
alphabetical order according to the students’ last names.'® In order to
protect students’ privacy, though, the court required the school to delete the
record of all of the students’ names before distributing the scores.'® Under
New York law and FERPA, the court refused to allow dissemination of the
scores that had been arranged alphabetically, reasoning that even deletion of
the names could not adequately protect students’ privacy when only seventy-
five children took the exam.

The Appellate Division took a different position, ordering disclosure of
the remaining test scores to satisfy the request posed under the New York
Public Officers Law (Freedom of Information Law).”” While this holding
may seem to limit students’ privacy, the Appellate Division’s requirements
for student anonymity indicate otherwise. The court stated that the Special
Term should have required the district to remove the students’ names from
the alphabetical roster listing test scores, and then jumble the results so as to
protect the students’ privacy,' in order to comply with FERPA.'%

In other cases, courts have maintained that the information at issue is
not an “education record.” For example, in a state court case, the

123 Krebbs, 797 F. Supp. at 1261.

124 77 A.D.2d 896 (N.Y. App. Div. 2d Dep’t 1980).

125 Jd. at 896.

126 14

127 4.

128 4.

129 Kryston, 77 A.D.2d at 896.

130 14,

131 14 at 897.

182 fq.

133 Id. The court cites to § 1232g(b)(2), noting that this section states in pertinent part: “No
[federal] funds shall be made available under any applicable program to any educational agency
or institution which has a policy or practice of releasing, or providing access to, any personally
identifiable information in education records.” /d.
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Commonwealth Court of Pennsylvania upheld parents’ rights to view notes
that a school psychologist took while interviewing their children regarding a
teacher’s physical and emotional abuse.” Here, Pennsylvania law required
that the psychologist turn over the notes.'” Further, looking to the language
of FERPA only bolstered the propriety of granting parental access to the
records.”® First, the court noted that the statute was drafted with many
specifications to protect parents’ right to review school records concerning
their minor children.'"” More importantly, the court held that FERPA’s
definition of “education records” - those records to which a student’s
parents have access — specifically excludes psychological records only where
the student is over eighteen years of age or attending a postsecondary school
that centers around treatment.!*®

IV. THE OwAsso DECISION

The Owasso case presented the Supreme Court with issues of first
impression regarding FERPA.

A. Facts/Trial Court

For two school years, Falvo complained to counselors at her children’s
schools,' as well as to the School District’s superintendent, about the peer
grading practices in place in the Owasso classrooms.”” Many of her
children’s teachers allowed students to swap assignments and tests for
grading."' After having their papers returned to them, the students would
call out their own grades for the teacher to record.'” The Owasso School
District’s response to Falvo’s complaints was that this grading practice would
remain an option for teachers to utilize in their classrooms.'*’

134 Parents Against Abuse in Sch. v. Williamsport Area Sch. Dist., 140 Pa. Commw. 559, 564,
579 (1991).

135 [d. at 572-73.

136 Jd. at 573.

137 Jd.

138 d. (citing § 1232g(a)(4) (B)(iv)).

139 The Pletan children were enrolled in sixth, seventh, and eighth grade during the time
period relevant to this case. In the Owasso School District, the children therefore attended
different schools. See Falvo, 233 F.3d 1203 (10th Cir. 2000).

140 Jd. at 1207.

141 g4

142 14,

143 4. The School District did assure Falvo that children in the Owasso schools could always
exercise the option to confidentially report their scores to the teacher. Nevertheless, Falvo
maintained that the announcing of grades out loud did not matter, as the privacy was already
violated by the process of peer-grading. As such, the court did not consider whether the privacy
challenge was settled by the District’s allowing students to privately report their grades to their
teacher. Seeid. n.2.
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In 1998, Falvo initiated a class action lawsuit'* alleging that the peer-
grading practices at the Owasso schools violated the Fourteenth Amendment
to the United States Constitution and FERPA. She named the Owasso
School District, Superintendent Dale Johnson, Assistant Superintendent
Lynn Johnson, and Principal Rick Thomas in the suit bought under 42
U.S.C. § 1983." The United States District Court for the Northern District
of Oklahoma granted summary judgment to the School District and its
officials on both claims.'*® More specifically, the court refused to hold that
the Constitution prevented schools from allowing peer-grading pracfice like
the one in place at Owasso’s schools."” The court rejected Falvo’s FERPA
claim, reasoning that the grades produced by trading papers were not
tantamount to the “education records” whose privacy FERPA protects.'*®

B. The Tenth Circuit’s Decision’”’

The Tenth Circuit reviewed Falvo’s action de novo."® Under a de novo
standard, the facts of a case are considered to be settled, and the court rules
only on the law.” The Tenth Circuit affirmed the grant of summary
judgment for the School District and its officials on Falvo’s Fourteenth
Amendment claim.'® However, the court reversed and found in favor of
Falvo on the FERPA claim, holding that Owasso’s peer-grading practice
violated this statute.'”® The court remanded the case for further findings on

that issue."”™ Most importantly, the Tenth Circuit’s holding and reasoning

144 The Court had not yet decided whether to certify the class, when Falvo moved for
declaratory and summary judgment, and the School District filed a cross-motion for summary
judgment. Falvo, 233 F.3d at 1207.

145 Id.; see also supra note 10 and accompanying text; discussion of Gonzaga infra Part V.A.

146 Falvo, 233 F.3d at 1207-08. Falvo moved for reconsideration and clarification; she argued
that the court should have granted relief in the case of Philip Pletan. As a special education
student, Falvo maintained, Philip had a legitimate expectation of privacy in his grades under the
Individuals with Disabilities Act (“IDEA”). Id. The court denied Falvo’s motion, disallowing a
Fourteenth Amendment clailm on IDEA because she had not previously made a distinct claim
under that statute. Id.

147 Jd. The court applied the test announced in Flanagan v. Munger, 890 F.2d 1557 (10th
Cir. 1989). That is, the court used the Tenth Circuit’s balancing test, which considers: (1)
whether the party asserting the right to privacy indeed has a legitimate expectation of privacy;
(2) whether disclosure serves a compelling state interest; and (3) whether disclosure can be
made in the least intrusive manner. Sez id. (noting Flanagan, 890 F.2d at 1570 (citing Denver
Police Protective Ass’n v. Lichtenstein, 660 F.2d 432, 435 (10th Cir. 1981)); Martinelli v. District
Court in and for the City and County of Denver, 612 P.2d 1083 (Colo. 1980)).

148 Falyg, 233 F.3d at 1207.

149 14 This case was heard before Circuit Judges Lucero, McKay, and Murphy. Justice
Murphy wrote the opinion. This decision actually substitutes for an earlier, withdrawn decision,
which was found at 229 F.3d 956 (10th Cir. 2000).

150 [4. at 1208.

151 Jd.; see also FED. R. CIv. P. 56(c).

152 Falvo, 233 F.3d-at 1219.

153 J1d.

154 The court noted: “The School District, however, {will] only be held liable if Falvo [could]
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brings to light the inherently unclear nature of FERPA.

The court analyzed Falvo’s claim under FERPA strictly according to the
language of the statute.'”” First, the court noted that FERPA prohibits
educational institutions from releasing students’ education records, without
their parents’ consent, to anyone other than individuals and authorities
named in the statute." Significantly, the court noted that other students are
not included in the list of people who may examine students’ records
without parental consent.'” As the court noted, FERPA defines “education
records” as “those records, files, documents, and other materials which - (i)
contain information directly related to a student; and (ii) are maintained by
an educational agency or institution or by a person acting for such agency or
institution.”'

Where the Tenth Circuit broke from the district court’s interpretation
was in the reading of the terms “education records” and “maintained.”'®
That is, the district court held that the children’s announced grades were
not, in fact, “maintained” by the School District."” Consequently, that court
found that the grades did not constitute “education records.”® The district
court utilized a two-part analysis: first, the court noted that the word
“maintain” is not specifically defined in FERPA.'® As such, the court
reasoned that the term’s ordinary meaning of “preserve” or “retain” should
apply.'® Then, the court reasoned that since Congress had not specifically

demonstrate ‘that the [illegal] actions of an employee were representative of an official policy or
custom of [the School District], or were carried out by an official with final policy making
authority with respect to the challenged action.” Id. (citing Seamons v. Snow, 206 F.3d 1021,
1028 (10th Cir. 2000)).

155 The Court stated:

In assessing Falvo’s claim under FERPA, this court shifts its analytical mode from
that employed in resolving her constitutional claim . . . Statutory analysis, however,
is differently clad [than constitutional analysis]: the court weighs the words of
elected legislators to resolve their meaning. This court must go wherever the
language and intent of the statute take us. Should our interpretation cause public
discomfort or impose undesired burdens, it is to the source of the enactment,
Congress, that those who are discomforted or burdened must turn for relief.
Falvo, 233 F.3d at 1210-13 (citing Patterson v. McLean Credit Union, 491 U.S. 164, 172-73
(1997)). Before entertaining this claim, the court went through an analysis that showed that it
indeed had subject matter jurisdiction over this claim. Jd. The court noted that Falvo
maintined a cause of action under § 1983. Id.
156 4, (citing § 1232g(b) (1)).
157 4.
158 [d. at 1213 (citing § 1232g(a)(4) (A)) (emphasis added).
159 4. at 1213-14.
160 Falvo, 233 F.3d at 1213-14.
161 g,
162 Falyo, 146 F. Supp. 2d at 1139.
163 The court stated: “In the absence of definition within the statute, statutory terms are to
be construed in accordance with their ordinary meaning.” Id. (citing Underwood v. Wilson, 151
F.3d 292, 295 (5th Cir. 1998)).

o
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defined the terms of the statute,'™ and since the Secretary of Education bore
the responsibility of enforcing FERPA,'® the Department of Education’s
interpretation of the statute was entitled to deference.'® LeRoy S. Rooker,
Director of the Family Policy Compliance Office (“FPCO”) within the United
States Department of Education, made a declaration'®’ stating that FPCO’s
position on the appropriateness of peer-grading was to be found in a letter
that he sent to Mr. Wallace N. Raupp, II on July 15, 1993."® According to
the letter, which permits both peer-grading and announcing of grades out
loud in the classroom,'” grades on “interim tests and homework
assignments” are not “maintained” by a school at the point when these
examples of students’ work are actually graded.'” Further, the district court

refused to read FERPA in conjunction with the Privacy Act,'”’ wherein

“maintained” is defined to include any collection or use of the material.'™
The Tenth Circuit reversed the FERPA claim based on two rationales.
First, the court held that the district court improperly afforded deference to
the Rooker letter and his declaration.'” According to the Tenth Circuit, the
meaning of the terms “education records” and “maintain” are clearly
inferable from the statute itself.'"™ The Supreme Court has held that a
deciding court may only defer to an agency’s interpretation of a statute if the
statute is ambiguous.'” Further, the Supreme Court has also decided that
even in cases where statutory language is ambiguous, an opinion letter issued

164 Jd. at 1139.

165 Jd. (citing § 1232g(f)).

166 J4. at 1139 (c1ung United States v. Riverside Bayview Homes, Inc., 474 U.S. 121, 131
(1985) (“An agency’s construction of a statute it is charged with enforcing is entited to
deference if it is reasonable and not in conflict with the expressed intent of Congress.”)).

167 This declaration was executed under penalty of perjury. See Falvo, 146 F. Supp. 2d at
1139.

168 Id.; see also Falvo, 146 F.3d at 1214. The Rooker letter responded to questions about the
legality under FERPA of certain practices of school officials, posed by a union representative
from the New York State United Teachers. The letter states:

FERPA would not prohibit teachers from allowing students to grade a test or
homework assignment of another student or from calling out that grade in class,
even though such grade may eventually become an education record. Such
papers being graded and the grades which will be assigned would fall outside the
FERPA definition of education records as they are not, strictly speaking,
“maintained” by an educational agency or institution at that point.
169 Falvo, 146 F. Supp. 2d. at 1139.
170 1d.
171 5 U.S.C. § 552(a)(3) (2000).
172 Falvo, 146 F. Supp. 2d at 1139. Falvo sought to rely on the Privacy Act as “FERPA’s sister
statute” and use its definitions to clarify FERPA.
173 Falvo, 233 F.3d at 1214-15.
174 14
175 Jd. at 1214 (citing Chevron, U.S.A., Inc. v. Natural Res. Def. Council, Inc., 467 U.S. 837,
842-44 (1984) (holding that when a court is asked to construe an ambiguous statute, it must
defer to the interpretation set out in a regulation promulgated by the agency charged with
administering the statute, so long as the agency’s interpretation is reasonable)).
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by the administering agency, including a reading of the statute, does not
earn deference.” Since the Tenth Circuit found FERPA’s language
sufficiently clear, though, the appellate panel held that the district court had
improperly allowed the Rooker letter and declaration to shape its decision.'”
Further, the Tenth Circuit noted that even though the statutory
interpretations contained in the Rooker letter were “entitled to respect,”'”® i
would merit little respect, indeed.'"” The court noted that the letter and
declaration provided scant reasoning for the opinions they proffered,'
interpreted FERPA too narrowly,' and showed a “somewhat cursory and
purely hypothetical consideration of the issue before this court.”'®*

In addition to finding that the district court relied on the Rooker letter
and declaration where it should not have done so, the Tenth Circuit also
held that the lower court had misconstrued FERPA." As discussed, supra,
“education records” are files that (1) contain information directly relating to
a student, and (2) that are “maintained” by an educational institution.'®
According to the Tenth Circuit, it is indisputable that the grades students
dole out to their peers and then report to their teacher “contain information
directly relating to a student,” in order to satisty the first prong of the test for
what is an “education record” under FERPA.'®

The court next discussed whether the grades were “maintained,” to
satisfy the second prong of the test for statutorily determining whether the

176 Id. at 1214 (citing Christensen v. Harris County, 120 S. Ct. 1655, 1662 (2000)).

177 Falvo, 233 F.3d at 1214.

178 [d. (citing Christensen, 120 S. Ct. at 1663; Skidmore v. Swift & Co., 323 U.S. 134, 140
(1944)).

179 See Falvo, 233 F.3d at 1214. The Tenth Circuit stated:

In Skidmore, the Court earlier stated that the weight which a court should afford
such non-binding agency interpretations “will depend upon the thoroughness
evident in its consideration, the validity of its reasoning, its consistency with earlier
and later pronouncements, and all those factors which give it power to persuade, if

lacking power to control.” . .. Even if the language of FERPA was ambiguous, the
Rooker letter and declaration would carry minimal persuasive power under
Skidmore.

Id.

180 See id. at 1214-15.

181 See id.

182 Jd. The court notes that the Rooker letter contains a statement that shows that the FPCO
may have not fully considered the issue of peer-grading. The letter states, in pertinent part:

Because you do not fully explain the details surrounding the activities you identify,
it would not be appropriate for this Office to comment on whether the District’s
participation in the activities would violate rights afforded parents by FERPA.
However, below is a general discussion of FERPA as it relates to the types of
activities you present.
Id.

183 See id. at 1214-18.

184 See supra note 98.

185 Falvo, 233 F.3d at 1215; § 1232g(a)(4)(A)(I).
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marks were “educational records.”’®® The court reasoned that the teacher
would record in his or her grade book at least some of the grades that the
students determined through the peer-grading system.’”” Then, when the
teacher included the score in his or her record system, the grade would
become “maintained . .. by a person acting for [an educational] agency or
institution” and would therefore be an “education record” under FERPA.'*#
Expanding upon its decision, the court noted that FERPA specifically states
that “[t]he term ‘education records’ does not include [] records of
instructional . . . personnel . . . which are in the sole possession of the maker
thereof and which are not accessible or revealed to any other person except a
substitute . . . .”'® Hence, the court reasoned, grade books shown to people
other than substitute teachers — in this case, the students who peer-graded
other students’ assignments ~ were “education records.”

Whereas the respondent School District claimed that FERPA
categorically excluded grade books from the definition of what may
constitute an “education record,” the Tenth Circuit disagreed. First, the
court sought to enforce the statute’s plain language by interpreting the
statute so as to give each word “some operative effect.”'”" As noted above,
the statute specifically attached the phrase “and which are not accessible or
revealed to any other person except a substitute” to the definition of an
“education record.” To exclude grade books in a blanket manner from the
definition of “education record,” as.suggested by the district court, would
allow for ignorance of this vital statutory phrase.'” '

Further, the Tenth Circuit overruled the notion of looking towards
legislative history to better read FERPA.' As previously discussed, the
appellate court found the statute sufficiently clear on its own merits;
consequently, reliance on the “murky waters™*
unnecessary.'”® The Tenth Circuit went further, holding that even if
legislative intent were called upon to make FERPA’s words clearer in this
case, there is no evidence that Congress intended — as the district court
suggested — to limit the definition of “educational records” to “institutional

of legislative intent was

186 Falvo, 233 F.3d at 1215; 20 U.S.C. § 1232g(a) (4) (A) (ii).

187 See Falvo, 233 F.3d at 1215.

188 14,

189 Jd. (quoting 20 U.S.C. § 1232g(a) (4) (B)(I)) .

190 See id.

191 1d. (“[A] statute must, if possible, be construed in such fashion that every word has some

operative effect.” (quoting United States v. Nordic Village, Inc., 503 U.S. 30, 36 (1992))).

192 Falvo, 233 F.3d at 1215.

193 Spe id. at 1217.

194 14

195 See id. (citing United States v. Ron-Pair Enterprises, 489 U.S. 235, 241-42 (1989);
" Starzynski v. Sequoia Forest Indus., 72 F.3d 816, 820 (10th Cir. 1995)).
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records.”'® Finally, the Tenth Circuit showed the loopholes in the district
court’s statutory construction.”” Thus, the Tenth Circuit held that the peer-
grading practices common at Owasso schools indeed violated FERPA.'®

The question before the court — whether peer-grading violates FERPA —
was heard as a matter of first impression in the Tenth Circuit.'"” Similarly,
no other circuit court had ruled on this issue since the statute’s enactment.”
Indeed, the question presented was may be complicated — so complicated
that the Tenth Circuit was able to afford the School District qualified
immunity for its violation of FERPA.**" Reversing the district court’s denial
of qualified immunity, which stemmed from a view that “the rights of privacy
under FERPA ... were clearly established at the time of the alleged
violations,” the Tenth Circuit found that, in fact, FERPA was not sufficiently
clear with regard to this issue.”

196 Id. at 1216-17.

197 See Falvo, 233 F.3d at 1216-18. The respondent School District attempted to argue that
two subsections of FERPA, 20 U.S.C. § 1232g(a)(2), (b)(4)(A), undermine the Tenth Circuit’s
interpretation of the statute. On the first claim, the respondent tried to show that 20 U.S.C. §
1232g(a) (2) — which provides parents with “an opportunity for a hearing . .. to challenge the
content of . . . education records” — only applies to larger, “institutional records.” Id. However,
the court noted that a challenge to semester grades, for example, could likely require a check
back on the accuracy of homework assignments or quizzes (the types of work that Owasso
allowed to be graded by peers.) Id.

The respondent also sought to prove that 20 U.S.C. § 1232g(b) (4) (A), running under the
assumption that “education records” included peer-graded quizzes like the ones at issue in this
case, would require individual teachers to develop a log of who has had access to students’
grades. Imposing such a requirement runs counter to the Congressional intent expressed in
this section of the statute for a central custodian to keep track of the records. The court,
however, notes: “This argument is unavailing, however, because nothing in the court’s
interpretation of the term ‘education records’ would prohibit a central custodian from
maintaining these access records, as the School District seems to fear.” Id.

198 See id. at 1219. The case was remanded to determine liability. Falvo would have to show
that the FERPA violations “were representative of an official policy or custom of [the School
District], or were carried out by an official with final policy making authority with respect to the
challenged action.” See id. (quoting Seamons v. Snow, 206 F.3d 1021, 1028 (10th Cir. 2000)).

199 See Brief for the United States as Amicus Curiae, Owasso Indep. Sch. Dist. v. Falvo, 121 S.
Ct. 2547 (2001) (No. 00-1078), 2000 U.S. Briefs 1073,

200 See id.

201 See Falvo, 233 F.3d at 1218-19.

202 J4. The court noted, “[w]hen a public official raises a qualified immunity defense in a §
1983 lawsuit, the plaintiff bears the burden of establishing (1) “that the defendant’s actions
violated a federal constitutional or statutory right,” and (2) “that the right was clearly established
at the time of the conduct at issue.” Id. (quoting Horstkoetter v. Dep’t of Pub. Safety, 159 F.3d
1265, 1278 (10th Cir. 1998) (quotation omitted). “A right is ‘clearly established” when ‘the
contours of the right [are] sufficiently clear that a reasonable official would understand that
what he is doing violates that right.”” Id. (quoting Anderson v. Creighton, 483 U.S. 635, 640
(1987)). “Although a plaintiff need not show that the very action in question was previously
held unlawful, she must demonstrate that there is a Supreme Court or Tenth Circuit decision on
point, or the clearly established weight of authority from other courts must have found the law
to be as the plaintiff maintains.” Id. (quoting Horstkoetter, 159 F.3d at 1278). Falvo could provide
no such case law. Also, the court points out that neither the Rooker letter nor the declaration
were persuasive because the FPCO’s statutory interpretation highlights the fact that the right
Falvo claimed was not clearly established.
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C. Dissents

Only three of the ten judges comprising the Tenth Circuit participated
in the Falvo decision, which was later amended by the entire court.?®
However, all ten judges weighed in on the determination of whether the
decision should be reconsidered or reviewed en banc. They decided, 6-4, not
to hear the case again.*”* The dissent posited that labeling students’ grades
“education records” is too expansive a reading of FERPA, especially without
legislative history supporting this notion.*” More specifically, the dissent
stated that neither the grades nor the papers on which they are initially
placed (before possible recordation by a teacher in a grade book) are
“records, files, documents or other material which . .. are maintained by an
educational institution or by a person acting for such agency or
institution,”®® for the papers, “or at least the responses,” are the property of
the individual students.?”” Further, the dissent posed the question of how
individual test grades could constitute “education records” under FERPA
when the teacher’s grade book itself is not normally an “education
record.”®™® Had Congress intended marks that would ultimately enter the
teacher’s grade book to gain protection as “education records,” the dissent
continued, Congress surely would have indicated so when drafting or
amending FERPA.**

Relying on the defendant School District’s argument that reading
FERPA to include grades as “education records” attaches to each test score
the right to a hearing to challenge that specific score, as well the
requirement of an access record detailing who requests or obtains access to
the specific grade, the dissenters stated that this construction is unlikely.?'?
Further, contrary to the majority’s discussion, the dissent posited that the
language of FERPA is not sufficiently clear to preclude reliance on legislative
history in determining whether grades are “education records.”®" Then, the

203 See Benjamin Dowling-Sendor, The Privacy of Grades: An Appeals Court Ruling Says Students
Should Not Score Classmates’ Papers, 188 AM. ScH. BD. J. (June 2001), available at
http:/ /www.asbj.com/2001/06/0601schoollaw.html] (last visited Sept. 19, 2002).

204 See News: Rights Watch: Protecting Student Privacy: Don’t Use Students to Grade Classmates’ work,
Federal Court Warns, NATIONAL EDUCATION ASSOCIATION, at http://www.nea.org/ neatoday/
0011rights.heml (last visited Oct. 2, 2001); Falvo v. Owasso Indep. Sch. Dist. No. I-011, 233 F.3d
1201, 1201 [hereinafter Falvo II]. Chief Judge Seymour, along with Circuit Judges Ebel, Henry,
Briscoe, Lucero, and Murphy agreed to deny the petition for rehearing. Circuit Judges Kelly,
Tacha, Baldock, and Brorby dissented from this decision.

205 Falyo {1, 233 F.3d at 1202.

206 4. (quoting 20 U.S.C. § 1232g(a) (4) (A) (ii)).

207 Jd

208 Id.

209 14,

210 See Falvo I, 233 F.3d at 1203 (“Given the thousands of grades a student might receive over
time, this seems impossible, if not implausible.”).

211 Seeid. at 1203 n.2.
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dissenters pointed to the Joint Statement in Explanation of the Buckley/Pell
Amendment, noting that it concluded that an institutional record that notes
a grade, which can be challenged for its accuracy, is an “education record,”
while a graded assignment or test itself, which cannot face a challenge for its
accuracy, is not within the statute’s definition.*"?

Finally, the dissenters worried that the preclusion of dissemination of
students’ test marks will force schools to face a number of “practical
difficulties.”*”® For example, the dissent stated that schools issuing academic
awards based on grades might come under fire where grades could become
public.?'* Further, the dissent warned that suspension of a student athlete
from sports due to academic ineligibility might carry the same threat of
revelation.?”®  Also, the dissent warns that the majority’s holding further
burdens teachers — many of whom are already overworked — and requires
that they be involved in paper distribution in order to insure each student’s
privacy.?'®

D. Arguments before the Supreme Court”"’

1. Arguments for the Petitioner

The Supreme Court granted a writ of certiorari on this matter.*'®
Petitioners, the Owasso School District and other named defendants
associated with the school, argued that the Tenth Circuit Court of Appeals’
decision was “inconsistent with the plain language of FERPA"" because it
“distorted the plain meaning of the word ‘maintain’ by reading it to include

212 Se id. at 1203 (quoting 120 CONG. REC. 39,862 (1974)).

213 [d.

214 See Falvo, 233 F.3d at 1203.

215 See id.

216 See id.

217 A number of organizations supplied amicus briefs to the Supreme Court. The United
States, through the Solicitor General’s Office, supported the Owasso schools as petitioners. A
group of associations representing educational institutions and teachers, including the National
School Boards Association, American Council on Education, American Association of School
Administrators, National Association of Independent Schools, National Association of Federally
Impacted Schools, Colorado Association of School Boards, Kansas Association of School Boards,
New Mexico School Boards Association, Oklahoma State School Boards Association, and Utah
School Boards Association, filed another brief supporting the petitioners, as did the Oklahoma
Education Association, the National Educational Association (“NEA”), the American Federation
of Teachers, AFL-CIO, the Reporters Committee for Freedom of the Press and the Student Press
Law Center.

Many organizations also filed amicus briefs supporting respondent Falvo. These groups
included the Council of Counseling Psychology Training Programs and numerous professionals
in the field of psychology; Capitol Resource Institute, Citizens for a Better Government and
Eagle Forum Education & Legal Defense Fund.

218 QOwasso v. Falvo, 121 S. Ct. 2547 (2001).

219 Brief for Petitioners at 13, Owasso Indep. Sch. Dist. v. Falvo, 121 S. Ct. 2547 (2001) (No.
00-1073), 2000 U.S. Briefs 1073.
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the creation of a ‘record’ by a student scoring a homework paper, quiz, or
test.”™  Further, petitioner argued that the Tenth Circuit “illogically
concluded that an ‘education record’ is ‘released’ in violation of the statute
at the same instant it is created ‘by a person acting for’ the educational
agency or institution because the person who created the record knows the
content thereof.”!

Petitioners further criticized the Tenth Circuit’s decision for refusing
to adhere to the FPCO’s interpretation of FERPA, arguing that the court
should have granted “respect []if not deference” to the FPCO’s view that
Congress did not intend for FERPA to force modification of “normal and
legitimate educational activities and functions.” Labeling the Tenth
Circuit’s decision “far more intrusive than the court of appeals appeared to
" petitioners argued that the ruling would impose significant
burdens on schools and teachers in addition to the actual grading, and that
the court’s ruling on the meaning of “education records” could not be
reconciled with FERPA’s overall statutory scheme.®  For example,
petitioners urged that the court of appeals’ ruling would allow parents to
secure a due process hearing under FERPA to challenge grades in a student’s
“education record” for a mark on an assignment, as small as an ordinary
homework assignment, if someone else besides the teacher marked the
paper.®® Furthermore, according to the petitioners, the Tenth Circuit’s
ruling also requires teachers to keep an individual access log for each
"2 Finally, petitioners cited to FERPA’s
legislative history and argued that Congress intended the law to effect
“only. .. the permanent, institutional records maintained by a registrar or
"2 Amicus counsel echoed petitioner’s
claims,?® as well as argued that an action should not be sustainable under 42
U.S.C. § 1983.%*

realize,

student’s “education records.

other central records custodian.

220 J4.

221 J4.

222 Id. at 14.

223 14

224 See Brief for Petitioners at 13-14, 19-26, Owasso (No. 00-1073).

225 Seeid. at 14.

226 See id. at 13-14.

227 Id. at 14.

228 See Brief of Amici Curiae National School Boards Association et al. at 4-19, Owasso Indep.
Sch. Dist. v. Falvo, 121 S. Ct. 2547 (2001) (No. 00-1073), 2000 U.S. Briefs 1073; Brief of
Oklahoma Education Association at 4-18, Owasso Indep. Sch. Dist. v. Falvo, 121 S. Ct. 2547
(2001) (No. 00-1073), 2000 U.S. Briefs 1073; Brief for the National Educational Association et
al. at 10-12, Owasso Indep. Sch. Dist. v. Falvo, 121 S. Ct. 2547 (2001) (No. 00-1073), 2000 U.S.
Briefs 1073; Brief for the United States as Amicus Curiae at 9-15, Owasso (No. 00-1073).

229 See Brief of Amici Curiae National School Boards Association et al. at 20, Owasso (No. 00-
1073); Brief for the National Educational Association et al. at 2-10, Owasso (No. 00-1073).
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2. Arguments for the Respondent

Respondents’ brief began by supporting the Supreme Court’s
B0 Citing to a line of Supreme Court cases
emphasizing this point,*' respondents noted that petitioners had not raised
the issue of whether Falvo could sustain an action under 42 U.S.C. § 1983,
and argued that the Court should thus not consider this point.?* If the
Court wished to address the issue of jurisdiction under § 1983, respondents
continued: “[T]he Tenth Circuit has observed [that] a consensus has
developed among the federal courts that a § 1983 civil rights lawsuit may be
predicated upon a violation of FERPA.”*® Furthermore, respondents argued
that the Supreme Court established a three-part test in Blessing v. Freestoné™*
to decide whether a federal statute like FERPA grants aggrieved parties a
federal right enforceable under § 1983,” that “Falvo’s specific, asserted
claims under FERPA satisfied each of these three criteria,” and that the
Tenth Circuit was correct in allowing Falvo’s suit under the federal civil
rights statute.”*

jurisdiction over this matter.
231
t,

Respondents claimed that the court of appeals’ decision was correct in
light of FERPA’s plain language and purpose of requiring parental consent
before unauthorized parties may access children’s school records.”” First,
respondents urged “liberal construction to accomplish [FERPA’s] beneficent

»238

purposes”™™ and argued that FERPA’s plain language — which they said
prohibits peer grading or the announcement of students’ grades without

230 See Brief of Respondents on the Merits at 1-8, Owasso Indep. Sch. Dist. v. Falvo, 121 S. Ct.
2547 (2001) (No. 00-1073), 2000 U.S. Briefs 1073.

231 See id. (quoting Bragdon v. Abbott, 524 U.S. 624, 638 (1998); Blessing v. Freestone, 520
U.S. 329, 340 n.3 (1997); Capitol Square v. Pinette, 515 U.S. 753, 760 (1995)).

232 See Brief of Respondents on the Merits at 1-2, Owasso (No. 00-1073); see also discussion of
Gonzaga infra Part V.A.

233 Brief of Respondents on the Merits at 2, Owasso (No. 00-1073); (quoting Tarka v.
Cunningham, 917 F.2d 890, 891 (5th Cir. 1990); Fay v. South Colonie Cent. Sch. Dist., 802 F.2d
21, 33 (2d Cir. 1986); Achman v. Chicago Lakes Indep. Sch. Dist. No. 2144, 45 F. Supp. 2d 664,
672-74 (D. Minn. 1999); Doe v. Knox County Bd. of Educ., 918 F. Supp. 181, 184 (E.D. Ky.
1996); Maynard v. Greater Hoyt Sch. Dist. No. 61-4, 876 F. Supp. 1104, 1107 (Dist. S.D. 1995);
Belanger v. Nashua, N.H. Sch. Dist., 856 F. Supp. 40, 47-48 (Dist. N.H. 1994); Norwood v.
Slammons, 788 F. Supp. 1020, 1026 (W.D. Ark. 1991), and contrary authority, Gundlach v.
Reinstein, 924 F. Supp. 684, 692 (E.D. Pa. 1996); Norris v. Bd. of Educ. of Greenwood Cmty.
Sch. Corp., 797 F. Supp. 1452, 1465 (S.D. Ind. 1992)).

234 520 U.S. 329 (1997).

285 According to Blessing, a ruling court must consider the following factors: “(1) whether the
plaintiff is an intended beneficiary of the statute; (2) whether the plaintiff’s asserted interests
are not so vague and amorphous as to be beyond the competence of the judiciary to enforce;
and (3) whether the statute imposes a binding obligation on the State actor.” See Brief of
Respondents on the Merits at 2, Owasso (No. 00-1073) (quoting Blessing, 520 U.S. at 540-41).

236 Id. at 2.

287 See id. at 16. This purpose is established by § 1232g(b)(1). FERPA'’s other purpose, not
at issue in this case, is to provide parents access to information in their children’s “education
records.” See id. (quoting § 1232g(a) (1) (A)).

238 I4. (quoting Cosmopolitan Shipping Co. v. McAllister, 337 U.S. 783 (1949)).
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parental consent® — should control the Supreme Court’s decision.**’ Next,
respondents argued that the grades in question fall under FERPA’s
coverage.”! More specifically, they claimed that “the [teacher’s] grade book
is clearly within the statutory text of ‘education records’ and... §
1232g(b)(1) textually prohibits the release of ‘information contained
therein,”” therefore, students swapping papers or calling out grades to the
class infringed upon Falvo’s right to parental consent** Furthermore,
respondents argued that a teacher’s grade book is not a “sole possession”
record, which would render it outside FERPA’s protection of a privacy
right.** A

Next, respondents supported the court of appeals for rejecting the
district court’s deference to Rooker’s opinion letter.** They also pointed to
“recently disclosed FPCO opinion letters dating back to 1988 reveal[ing] that
it has been the consistent and unwavering policy of the [Department of
Education] to interpret the phrase ‘education records’ in the broadest
possible sense, to include many types of information not maintained in a
central register.”* Then, respondents argued that allowing teachers to
make grades public while collecting them would violate the privacy interest
secured under FERPA.*® Finally, respondents maintained that the Tenth
Circuit’s decision need not interrupt classroom progress and significantly
burden teachers.??’ ,

Amicus briefs added pedagogical arguments, positing that peer grading
can psychologically harm young students**® who place a high importance on
their grades®*® and may face “ridicule and humiliation” because of the marks
they earn.® Furthermore, amicus counsel argued that the only educational

239 See id. Respondents rely on § 1232g(b)(1).

240 See Brief of Respondents on the Merits at 16, Falvo (No. 00-1073) (quoting Kmart Corp. v.
Cartier, Inc., 486 U.S. 281, 291 (1988); Consumer Prod. Safety Comm’n v. GTE Sylvania, Inc.,
447 U.S. 102, 108 (1980)).

241 Seeid. at 17-18.

242 Id. at 18.

243 Id. at 21.

244 See id. at 26-29 (citing Christensen v. Harris County, 529 U.S. 576, 585 (2000); Chevron,
U.S.A,, Inc. v. Natural Resources Defense Council, Inc., 467 U.S. 837, 842-44 (1984); Skidmore v.
Swift & Co., 323 U.S. 134, 140 (1944)).

245 Brief of Respondents on the Merits at 30-32, Owasso (No. 00-1073) (citations omitted).

246 See id. at 32-35.

247 See id. at 35-38. Respondents noted that Carolyn Crowder, president of the Oklahoma
Education Association, commented that the Tenth Circuit’s decision “would not ‘really change
the way teachers teach,”” and that classroom instructors would “continue to use good sense in
protecting students’ privacy.” Id. at 35-36 (quoting Kelly Kurt, Grading Lawsuit Ruling Expected to
Bring Warning for Teachers, SHAWNEE NEWS STAR ONLINE, Aug. 1, 2000, at http://www.news-
star.com/stories/080200/edu_lawsuit.shtml (last visited Nov. 9, 2002).

248 See Brief of Amici Curiae of Counseling Psychology Training Programs et alia at 5-11,
Owasso (No. 00-1073), 2000 U.S. Briefs 1073,

249 See id. at 6-7.

250 Id. at 7-8. Amicus counsel further suggested that the peer grading practice, which causes



54 CARDOZO WOMEN’S LAW JOURNAL Vol. 9:1

benefits offered in support of peer grading practices like those used in
Owasso schools (repetition, immediate feedback, and teacher efficacy) can
be achieved by means other than peer grading.”' Peer grading offers no
additional education benefits than these,”* amicus argued, and furthermore
“merely uses children as unpaid clerical assistants.”®® Amicus counsel also
posited that even if peer grading has persisted in classrooms for a long time,
it should not continue if it is found to be harmful®* Confronting fears of
the extension of a ruling upholding the Tenth Circuit’s decision,*® amicus
continued its argument by noting that educational practices — including
group learning, Socratic questioning, blackboard writing, and the
distribution of academic rewards — remain viable classroom practices under
FERPA and this ruling.*®® However, they did maintain that a teacher’s grade
book is an “education record” under FERPA because teachers frequently
show information in these books to other educators.”” Other arguments
posed by amicus briefs included parents’ rights to help shape their children’s
education free from unwarranted interference,”® and FERPA’s application
regardless of the time or manner in which information about a student was
secured.”

E. The Supreme Court’s Decision®®

1. The Majority Decision

On February 19, 2002, in an opinion authored by Justice Kennedy, the
Supreme Court reversed the Tenth Circuit’s findings.”®" The Court assumed

some students to taunt others, serves as a “potential contributor to school violence.” See id. at 9
(noting studies that show that students involved as perpetrators in school shooting cases had
themselves faced teasing, and that many young males committing acts of violence have felt
rejection) (citations omitted).

251 See 1d. at 11-13. The benefits claimed were gathered from Brief of Oklahoma Education
Association at 4-5, Owasso (No. 00-1073).

252 See Brief of Amici Curiae of Counseling Psychology Training Programs et alia at 11-13,
Owasso (No. 00-1073).

253 Id. at 11.

254 See id. at 14-16.

255 See id. at 16.

256 See id. at 16-19.

257 See Brief of Amici Curiae of Counseling Psychology Training Programs et alia at 21-23,
Owasso (No. 00-1073).

258 See generally Brief of Amici Curiae Capitol Resource Institute et al., Owasso Indep. Sch.
Dist. v. Falvo, 121 S. Ct. 2547 (2001) (No. 00-1073), 2000 U.S. Briefs 1073.

259 See Brief of Amicus Curiae Eagle Forum Education & Legal Defense Fund at 4-12, Owasso
Indep. Sch. Dist. v. Falvo, 121 S. Ct. 2547 (2001) (No. 00-1073), 2000 U.S. Briefs 1073.

260 Owasso v. Falvo, 122 S. Ct. 934 (2002).

261 See id. at 938. Chief Justice Rehnquist and Justices Stevens, O’Connor, Souter, Thomas,
Ginsburg, and Breyer joined in the judgment. Justice Scalia wrote a concurring opinion. See id.
The Court questioned whether FERPA allows private parties like Falvo to maintain a cause of
action under 42 U.S.C. § 1983. While the Tenth Circuit Court of Appeals raised that issue sua
sponte, neither party contested this issue before that court and petitioners did not seek certiorari
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that if a student’s assignment becomes an “education record” as soon as
another student grades the work, then “the grading, or at least the practice
of asking students to call out their grades in class, would be an impermissible
release of records under § 1232g(b)(1).”** Disagreement then centered on
whether the studentgraded assignments fell under FERPA’s definition of
“education records” at all.*® Using FERPA’s language, the Court held that
they did not.

First, using the dictionary definition of “maintain,” which is “to keep in
existence or continuance; preserve; retain,”®® the Court decided that the
student-graded papers — at the stage when they are merely that — are not
“‘maintained’ within the meaning of § 1232g(a)(4)(A).”® The Court’s
language focused on the temporary nature of the student graders’ possession
of their peers’ work: ‘

[e]ven assuming the teacher’s grade book is an education record — a
point the parties contest and one we do not decide here - the score
on a student-graded assignment is not “contained therein,” §
1232g(b) (1), until the teacher records it. The teacher does not
maintain the grade while students correct their peers’ assignments or
call out their own marks. Nor do the student graders maintain the
grades within the meaning of § 1232g(a)(4)(A). The word
“maintain” suggests FERPA records will be kept in a filing cabinet in
a records room at the school or on a permanent secure database,
perhaps even after the student is no longer enrolled. The student
graders only handle assignments for a few moments as the teacher
calls out the answers. It is fanciful to say they maintain the papers in
the same way the registrar maintains a student's folder in a
permanent file.”®

The Court also held that the court of appeals was incorrect in finding
that each student grading a peer’s work serves as “a person acting for” an
educational institution under § 1232g(a)(2) (A):*’

on that issue. Here the Court noted its “practice ‘to decide cases on the grounds raised and
considered in the court of appeals and included in the question on which [it] granted
certiorari,”” and did not seek to rule on the § 1983 issue. /d. (quoting Bragdon v. Abbott, 524
U.S. 624 (1998)). The Court noted that while the § 1983 issue went unresolved, it had subject-
matter jurisdiction over this case because Falvo’s claim was “not so ‘completely devoid of merit
as not to involve a federal controversy.”” Id. (quoting Steel Co. v. Citizens for Better Env’t, 523
U.S. 83, 89 (1998) (citation omitted)); see discussion of Gonzaga infra Part V.A.

262 Owasso, 122 S. Ct. at 938. The Court cites to Transcript of Oral Argument at 21 and notes
that the parties agree on this point.

263 See id.

264 Id. at 939 (quoting RANDOM HOUSE DICTIONARY OF THE ENGLISH LANGUAGE 1160 (2d ed.
1987)).

265 [

266 14

267 Quwasso, 122 S. Ct. at 938,
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[tlhe phrase “acting for” connotes agents of the school, such as
teachers, administrators, and other school employees. Just as it does
not accord with our usual understanding to say teachers are “acting
for”
direction to take a quiz, it is equally awkward to say students are
“acting for” an educational institution when they follow their
teacher’s direction to score it. Correcting a classmate’s work can be
as much a part of the assignment as taking the test itself. It is a way to
teach the material again in a new context, and it helps show students
how to assist and respect fellow pupils. By explaining the answers to
the class as the students correct the papers, the teacher not only
reinforces the lesson but also discovers whether the students have
understood the material and are ready to move on. We do not think
FERPA prohibits these educational techniques. We also must not
lose sight of the fact that the phrase “by a person acting for [an
educational] institution” modifies “maintain.” Even if one were to
agree students are acting for the teacher when they correct the
assignment, that is different from saying they are acting for the
educational institution in maintaining it.?*

an educational institution when they follow their teacher’s

The opinion noted that other sections of FERPA support the Supreme
Court’s interpretation of the issue.?® For example, § 1232g(b)(4)(A) of
FERPA requires schools and other educational institutions to “maintain a
record” listing every person who requests access to a student’s educational
records, and his or her reason for doing s0.”® According to FERPA, this
record must be “kept with the education records of each student.”*' Under
the Tenth Circuit’s analysis, the Court noted, each teacher would be
required to have a separate access record for each of his or her students’
work.?”” The Court extended such analysis further, noting that the Tenth
Circuit’s decision could even stretch so far as to require students who graded
their own assignments to keep access records until turning in their work to
their teachers.”” The Court labeled this a “weighty administrative burden,”
and noted its doubt that Congress would have required every teacher, much
less the students, to sustain it.?”* Furthermore, the Court noted that FERPA’s
mandate of “a record” to be kept with student work shows Congress’
contemplation of a single access log to be maintained by a “school official”

268 4

269 See id. at 939-40 (“It is a fundamental canon of statutory construction that the words of a
statute must be read in their context and with a view to their place in the overall statutory
scheme.” (quoting Davis v. Michigan Dept. of Treasury, 489 U.S. 803, 809 (1989)).

270 See id. at 940.

271 14

272 See Owasso, 122 S. Ct. at 940.

273 See id.

274 See id.
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and “his assistants” such as a registrar.”® The Court also used § 1232g(a)(2)
to bolster its interpretation. This section of FERPA allows a parent to
participate in a hearing to contest the accuracy of the information contained
in his or her child’s education records. “It is doubtful Congress would have
provided parents with this elaborate procedural machinery to challenge the
accuracy of the grade on every spelling test and art project the child
contemplates,”®’® especially when the hearings require a disinterested
official’s determination and the opportunity for parents to secure an

attorney’s representation in the matter.””’

Finally, the Supreme Court discussed the “substantial burdens” that
Falvo’s interpretation of the term “education records” would force upon
educators across the country.”” Initially, teachers would have to spend time
grading and correcting assignments, which they could otherwise use to teach
and plan lessons.”” Furthermore, if teachers could not enlist student help to
grade papers immediately or soon after an assignment is completed, they
lose the opportunity to help their own students at the earliest opportunity.”
Also, teachers would be forced to stop employment of other classroom
practices they may have used for many years, including group grading of
assignments completed by groups of students.®® According to the Court,
“the logical consequences of respondent’s view are all but unbounded.”**
Though FERPA’s language remains unclear,”” the Court found it doubtful
that Congress would have given the federal government so much power to
interfere with the practices of teachers and individual classrooms throughout
the country.®® The Court held that by labeling educational decisions
“traditional state functions,”® “Congress is not likely to have mandated this
result, and we do not interpret the statute to require it.”**

In discussing what the Court decided, it is also pertinent to highlight
what was not decided. As mentioned, the Court refrained from determining
whether an individual may sustain a private cause of action based on

275 Jd

276 14

277 See Owasso, 122 S. Ct. at 940 (citing § 1232g(a)(2); 34 C.F.R. § 99.22 (2001)).

278 Id.

279 See id.

280 See id.

281 See id.

282 Quwasso, 122 S. Ct. at 940. The Court cites, for example, the seeming agreement of
Respondent’s counsel during the oral argument “that if a teacher in any of the thousands of
[FERPA-] covered classrooms in the Nation puts a happy face, a gold star, or a disapproving
remark on a classroom assignment, federal law does not allow other students to see it.” Id.
(citing Trial of Oral Argument at 40).

283 See supra Part 11.D.

284 See Owasso, 122 S.Ct. at 940.

285 14
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FERPA,* though it was later confronted with this issue in another case.?® In
limiting its holding to the “narrow point” of whether FERPA protects a
privacy interest in peer-graded work, the Court also did not answer the
question of whether the grades on individual assignments are protected
under FERPA once they are handed in to teachers.”

2. Justice Scalia’s Concurrence

Justice Scalia wrote that while he agreed with the Court’s decision that
peer-graded assignments do not constitute “education records” under
FERPA, he did not agree with the majority’s view that “education records”
are limited to those school documents kept in a school’s “central
repository.”® Falvo argued that Congress’ express exclusions from FERPA’s
coverage of “records of instructional . . . personnel . .. which are in the sole
possession of the maker thereof and which are not accessible or revealed to
any other person except a substitute,” detailed at § 1232g(a) (4) (B) (i), would
be superfluous if “education records” included only those records kept by a
“central custodian,” and Scalia criticized the Court for not explaining why
this argument should not stand.*' Rather, he supplied the missing attack on
Falvo’s argument: The Supreme Court does not “read statutes in such
fashion as to render entire provisions inoperative.”*”*

Scalia added that in addition to wrongly allowing what he referred to as
the “‘central custodian’ principle” stand, the Court “while thus relying upon
a theory that plainly excludes teachers’ grade books . . . protests that it is not
deciding whether grade books are education records.”™ In sum, Scalia
wrote that he only concurred in the judgment, and not the reasoning,
because of the Court’s continual reliance on this “‘central custodian theory
of records.”™* Such a theory, according to Scalia, remains “unnecessary for
the decision of this case, seemingly contrary to § 1232g(a)(4)(B) (i), and,
when combined with the Court’s disclaimer of any view upon the status of
teachers’ grade books, incurably confusing.”*”

F. The Remand

On remand,* Judge Murphy affirmed the parts of the Tenth Circuit’s

287 See discussion of Gonzaga infra Part V.A.

288 See id.

289 Owasso, 122 S. Ct. at 940-41.

290 Jd. at 941 (Scalia, ]., concurring).

291 74

292 4, (citing United States v. Nordic Village, Inc., 503 U.S. 30, 35-36 (1992)).
293 Id. (Scalia, J., concurring).

294 Onyasso, 122 S. Cu. at 941.

295 [d

296 Falvo v. Owasso Indep. Sch. Dist. No. I-011, 288 F.3d 1236 (10th Cir. 2002).
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earlier opinion dismissing Falvo’s Fourteenth Amendment claims.”’
Consistent with the Supreme Court’s ruling, the Tenth Circuit also vacated
its findings about peer grading and relieved itself of the necessity to discuss
qualified immunity since the Supreme Court found that the defendants did
not violate FERPA.?® Further, the Tenth Circuit vacated its discussion of the
availability of § 1983 as a means to bring suit for a FERPA violation.*”

V. DISCUSSION

A. What Did Gonzaga Add?

Before the close of the 2001-02 term, the Supreme Court decided
Gonzaga University v. Doe® another case involving FERPA. The Court
granted certiorari solely on the question of whether a student may sue a
private university under 42 U.S.C. § 1983 where the university violated
nondisclosure provisions of FERPA.*"' Gonzaga centered around allegations
of sexual abuse against another student that John Doe endured while
enrolled in a graduate program at Gonzaga University; these allegations
ultimately lost him the certification he needed in order to become a
teacher.’”? In addition to raising claims of defamation, negligence, invasion
of privacy, and breach of contract, Doe also argued that the university
violated his rights under FERPA.*”® In its proceedings, the Supreme Court of
Washington examined the issue that came to the Supreme Court, whether
FERPA allows for a private cause of action under § 1983.%** Doe argued that
Gonzaga violated FERPA by “disclosing confidential information about him”
to the state agency responsible for teacher certification.®® He presented
testimony at trial showing that Gonzaga routinely communicated with this
agency regarding applicants for teacher certification, so that “[s]ubstantial
evidence support[ed] a determination that Gonzaga had a ‘policy or
practice’ of disclosing personally identifiable information contained in
education records in violation of FERPA.”"*

Relying on a United States Supreme Court test to determine whether a

297 See id. at 1237.

298 See id. at 1237-38.

299 Seeid. at 1238 n. 1.

300 122 S. Ct. 2268 (2002).

301 See Brief for Petitioners, Gonzaga v. Doe, 122 S. Ct. 2268 (2002) (No. 01-679), 2001 U.S.
Briefs 679.

302 See Doe v. Gonzaga Univ., 24 P.3d 390 (Wash. 2001).

303 See id.

304 See id. at 397.

305 Id. at 394, 400.

306 1d. at 400.
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cause of action exists under § 1983,*”" the Washington Supreme Court found
that “the FERPA provision at issue here gives rise to a federal right
enforceable under section 1983.”*® Whereas the Washington Court of
Appeals relied on Supreme Court cases addressing rights conferred by other
statutes and analogized the holdings to the issue at bar®® in order to find
that Doe did not have a private cause of action under § 1983, the
Washington Supreme Court instead relied on federal appellate decisions
specifically recognizing a private cause of action for FERPA violations.®'
Here too, the Supreme Court had an important opportunity to clarify
FERPA, as aggrieved private parties often used the § 1983 statute to raise a
cause of action.’”

Unfortunately for such aggrieved parties, the assumption of a right to
sue under § 1983 is no longer available after Gonzaga. In a 7-2 opinion
authored by Chief Justice Rehnquist, the Supreme Court held that FERPA
does not create a private right of action under 42 U.S.C. § 1983.°"
Emphasizing the difference between “rights” and “*benefits’ or ‘interests,””
the Court held that acts in violation of the former are actionable under §
1983, while those in violation of the latter simply are not.*" Like the test for
whether one can imply a private right of action following violation of a
statute, the test to determine whether a plaintiff may sue under the authority
of § 1983 asks “whether Congress intended to create a federal right.”" When a
statute is silent regarding Congress’ intent to create individual rights,

307 The Blessing test, which determines whether a § 1983 claim based on a violation of a
federal statute is appropriate, recommends that courts look to the following factors: “(1)
whether Congress intended the provision in question to benefit the plaintiff; (2) whether the
right protected by the statute is so ‘vague and amorphous’ that its enforcement would strain
judicial competence; and (3) whether the statute imposes a binding obligation on the states.”
Id. at 400 (quoting Blessing v. Freestone, 520 U.S. 329, 329-30 (1997)).

308 Doe, 24 P.3d at 400.

309 See id. (citing Doe v. Gonzaga, 992 P.2d 545, 556 (2000)). The appellate court relied on
cases like Blessing, 520 U.S. 329 (Title IV-D of the Social Security Act); Suter v. Artist M., 503 U.S.
347 (1992) (Adoption Assistance and Child Welfare Act of 1980); Wilder v. Va. Hosp. Ass’n, 496
U.S. 498 (1990) (Boren Amendment); Wright v. City of Roanoke Redev. & Hous. Auth., 479
U.S. 419 (1987) (Brooke Amendment).

310 See Doe, 24 P.3d at 400.

311 See id. The court cited to Brown v. City of Oneonta Police Dep’t, 106 F.3d 1125 (2d Cir.
1997); Lewin v. Med. Coll. of Hampton Roads, 931 F. Supp. 443 (E.D. Va. 1996); aff'd, 131 F.3d
135 (4th Cir. 1997); Tarka v. Cunningham, 917 F.2d 890 (5th Cir. 1990); Tarka v. Franklin, 891
F.2d 102 (5th Cir. 1989), in addition to the Tenth Circuit’s decision in Falvo, 233 F.3d 1203.

312 See id.; see generally Daggett, supra note 20.

313 Gonzaga, 122 S. Ct. at 2273 (“But we have never before held, and decline to do so here,
that spending legislation drafted in terms resembling those of FERPA can confer enforceable
rights.”).

314 See id. at 2275. The Court added that it “further reject{s] the notion that [its] implied
right of action cases are separate and distinct from [its] § 1983 cases. To the contrary, [its]
implied right of action cases should guide the determination of whether a statute confers rights
enforceable under § 1983.” Id.

315 d. (emphasis in original).
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plaintiffs are foreclosed from bringing suit under § 1983.*® Under this
analysis, the Court added, “there is no question that FERPA’s nondisclosure

provisions fail to confer enforceable rights.”?’l7

B. Effects on FERPA

While Kristja Falvo could not, following Gonzaga, bring the same action
that made its way up to the nation’s court,”"® Owasso remains an important
decision illustrating two principles: First, Owasso highlights the linguistic
barriers that often prevent easy and effective enforcement of FERPA.
Second, both Owasso and Gonzaga show severe weakening of the rights
granted to students and their parents by FERPA.

1. FERPA’s Language

As emphasized by the judicial volley over the meaning of some of
FERPA’s terms, and the Tenth Circuit’s refusal to apply monetary sanctions
to its ruling because of its finding that FERPA’s language remained too
vague to warrant such punishment of the party this court found offending,**
the Owasso court heard FERPA while the statute remained open for
interpretation. Opinions on how the High Court would rule illustrates how
unpredictable a case involving FERPA could be. Commentators suggested
that the issues presented in Falvo would test the “limits of an educational
record,”® and that the decision handed down from the Tenth Circuit Court
of Appeals posed “extensive ramifications for public schools.”®  One
commentator suggested, “the Tenth Circuit reached a legally incorrect and
unsupportable result;”** two other attorneys who have written extensively on

316 Seeid. at 2277.

317 Jd. The Court notes that FERPA does not include “the sort of ‘rights-creating’ language
critical to showing the requisite congressional intent to create new rights.” Id. at 2277-78.
Additionally, FERPA is addressed not to would-be plaintiffs, but to the Secretary of Education,
and FERPA’s language speaks of “institutional policy and practice, not individual instances of
disclosure.” Id.

The Court also noted that the system Congress created for enforcing FERPA precludes the
option of private rights. “Congress expressly authorized the Secretary of Education to ‘deal with
violations’ of the Act, and required the Secretary to ‘establish or designate [a] review board’ for
investigating and adjudicating such violations.” Id. (emphasis in original) (internal references
omitted). Finally, the Court noted that the Congress which, so soon after FERPA’s enactment,
added a “centralized review provision,” would not seek to allow for private lawsuits “which could
only result in the sort of ‘multiple interpretations’ [FERPA] sought to avoid.” [Id. at 2279
(quoting 120 CONG. REC. 39863 (1974) (joint statement)).

318 See discussion of Gonzaga, supra Part V.A.

319 See supra note 16; Falvo, 233 F.3d at 1219-20.

820 Dixie Snow Huefner & Lynn M. Daggett, FERPA Update: Balancing Access to and Privacy of
Student Records, 152 EDUC. L. REP. 469, 472-73 (2001).

321 Jq

322 Daniel R. Dinger, Johnny Saw My Test Grade, So I'm Suing My Teacher: Falvo v. Owasso
Independent School District, Peer Grading, and a Student’s Right to Privacy under the Family
Education Rights and Privacy Act, 30 ].L. & EpUC. 575, 601 (2001).
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FERPA argued otherwise, stating, “FERPA as currently written, and so
correctly interpreted by the Tenth Circuit in Falvo, significantly burdens
schools’ ability to act in ways that are educationally valid and appropriate.
The Falvo court itself suggested the appropriate remedy for any burdens
imposed by its decision: Congress needs to amend FERPA.”**

In fact, FERPA’s current language still leaves parents, students,
teachers, administrators, and information-seekers with questions.”* For
instance, by specifically declining to address whether marks in a teacher’s
grade book constitute education records deserving privacy protection under
FERPA,*® the Supreme Court left open the question of whether some
common classroom practices involving teachers’ mark books are permissible
beyond peer grading. For the time being, lower courts may be called upon
to answer the question of access to grades that teachers have already
recorded in their own records. As such, cautionary classroom practices may
help immunize schools from potential suit.

Some suggestions for promoting student anonymity may be found in
case law. As a New York court in Kryston™® held, when an outside source
requests access to test scores, it is acceptable to remove the students’ names
from and distribute a list where the scores are arranged in a manner that
would not otherwise identify the students, even without the names (i.e.
jumbling what would normally be an alphabetical compilation).”  This
would be a wise endeavor for teachers who had already recorded the scores
in their grade books at the time they were requested by a third party.
Further, in Krebbs,*® before a debacle occurred where students’ social
security numbers were freely accessible from class rosters, students were
given identifying numbers to serve as their school identification numbers.*
In an elementary or high school context, where there are often many fewer
students than there are in a university setting, students could receive
personal identification numbers for purposes of receiving their grades (in
case grades are distributed after they are recorded in a teacher’s mark book).
For younger children, who might have trouble remembering or keeping the
secrecy of these numbers, the assignments could be made on a weekly or
biweekly basis; older students could assume longer identification numbers
and change them only when necessary — when they suspect that their privacy

323 Lynn M. Daggett & Dixie Snow Huefner, Recognizing Schools’ Legitimate Educational Interests:
Rethinking FERPA's Approach to the Confidentiality of Student Discipline and Classroom Records, 51 AM.
U. L. REv. 1, 36 (2001).

324 For earlier versions of this argument, see articles cited supra note 20.

325 See Owasso, 122 S. Ct. at 940-41.

326 77 A.D.2d 896 (N.Y. App. Div. 2d Dep’t. 1980).

327 Seeid. at 897.

328 797 F. Supp. 1246, 1248, 1250 (D. NJ. 1992).

329 See id.
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is at stake. Even if the numbers are not used to blindly grade papers, as they
often are at the collegiate and graduate levels, they may be used to distribute
grades already marked in a teacher’s records.

2. Diminished Rights of Privacy under FERPA

In Owasso, the Supreme Court willingly took the backstage to school
administration, not wanting to “effect a drastic altercation of the existing
allocation of responsibilities between States and the National Government in
the operation of the Nation’s schools.” In Gonzaga, Chief Justice
Rehnquist expressed a similar favoring for a “tradition of deference to state
and local school officials.”™ It was this second case, though, that involved
the bigger blow to the right of privacy that students and parents may expect
FERPA to provide them. First, Gonzaga held that FERPA does not confer
rights enforceable under § 1983.>*® Then, the Court interpreted FERPA’s
prohibition of funding to “any educational agency or institution which has a
policy or practice of permitting the release of education records™® to mean
that the statute directs that no funds shall reach schools that have an
“institutional policy and practice” that violated FERPA.*** Further, the Court
reminded us that schools and agencies receiving funding conditional upon
compliance with FERPA need only “comply substantially” with the Act.**®

VI. CONCLUSION

This past year proved interesting for FERPA. In addition to growing by
two amendments and changing by congressional legislation,”® FERPA found
its way to the Supreme Court twice. Many people expressed wonder that a
case like Falvo, involving practices of swapping papers and announcing
grades to which many of us have been subjected in our school years, ever
made it into a courtroom — let alone our country’s highest Court. Yet the
fact that the Supreme Court heard a FERPA claim, and shortly thereafter
heard another one, points to the inherent murkiness of the statute’s
provisions that commentators have noted in the past. While the Court
answered only two of many questions posed by interpretation of FERPA, that
the public — students, their parents, educators, people seeking access to

330 Ouwasso, 122 S. Ct. at 939; see also Ralph D. Mawdsley & Charles J. Russo, Limiting the Reach
of FERPA into the Classroom: Owasso School District v. Falvo, 165 W. EDUC. L. REP. 1, 11-13 (2002).

331 Gonzaga, 122 S. Ct. at 2277 n.5.

332 See id. at 2273,

333 Id. at 2278 (quoting 20 U.S.C. § 1232g(b)(1)-(2)) (emphasis added).

334 Gonzaga, 122 S. Ct. at 2278.

335 Jd.

336 See FPCO Hot Topics, available at http://www.ed.gov/ offices/OM/fpco/hot_topics/ht_04-
10-02.html (last visited Sept. 11, 2002) (discussing changes to FERPA associated with the No
Child Left Behind Act of 2001 and the Defense Authorization Act for Fiscal Year 2002).
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student records — needs more guidance than that with which they are
provided, as many questions remain.

First, Congress is free to amend FERPA and may wish to do so to reflect
the changes in FERPA following Owasso and Gonzaga.® Regulations are also
in order; the U.S. Department of Education may issue regulations® or other
help to interpret FERPA in light of the recent changes the statute has
recently undergone.™ The Department of Education may also proffer
regulations or other aids to further carve out answers to questions like the
span of the term “education records” as the term appears and is already
somewhat defined in FERPA.*® In expanding the changes to FERPA, the
Department faces a tall order. First, it is suggested that the Department of
Education develop an answer to the question purposely left open by the
Supreme Court in Owasso, whether teachers’ grade books are themselves
education records under the terms of FERPA.*' Under FERPA’s current
language, this determination will involve designating who may have access to
students’ materials.**® Yet this determination is needed so that teachers
across the country may guide their behavior to avoid falling into the trap of a
lawsuit.

The Department of Education should also designate the types of
documents, records, files, or “other material” that fall under FERPA’s
definition of “education records,” or develop standards for understanding
what falls under the category of “recor Considering the Court’s
enunciation of respect for classroom practices currently in place, it is
unlikely that any regulations developed in this matter will group any
commonly publicized classroom items into the category of “records” that
warrant privacy. Nevertheless, the government should help avoid future
litigation under FERPA and shape the boundaries of what may be considered
an “education record.” This defining of what is an educational record may
go hand-in-hand with congressional changes to FERPA.**

d »343

337 See, e.g., Daggett, supra note 323, at 46-47.
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Finally, the Department of Education is advised to develop regulations
to accompany the new 20 U.S.C. § 1232g(j), which deals with education
records linked to an investigation or prosecution of terrorism. In the post-
9/11 era, Americans have been letting go of the guarantee of some of their
traditional legal liberties, as the investigation and prosecution of terrorist
activities wages on.>® Yet fears are percolating that privacy interests are in
great danger.*® Thus, to serve the dual interests of protecting our country
and protecting the privacy of student records, the Family Policy Compliance
Office should insure adherence to, if not elaborate on, the standards for
collecting of student records by the Attorney General’s office.

While it is sad that Congress and the Court have recently diminished
the privacy rights promised by FERPA, it seems now, more than ever, that we
need commentators’ suggestions to come to fruition so that we avoid
another Owasso. We need the legislature and/or the Department of
Education to step in and make laws and regulations regarding FERPA so that
judicial resources need not go through unnecessary statutory interpretation.
While fewer people may bring FERPA claims after Gonzaga, case-by-case
analysis stemming from a non-specific statute still seems wasteful and also
undermines the rights that FERPA is meant to secure by keeping them in
limbo. Student privacy is a serious matter, entitled to deeper consideration
than the courts and legislature have granted it thus far.

345 See, e.g., Tom Brune, Collateral Damage: Government Efforts To Prevent Future Terrorist Acts are
Putting Civil Liberties at Risk, Critics Say, NEWSDAY (Long Island, N.Y.), Sept. 15, 2002, at A3; Adam
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Congress (2001) (which passed in the House of Representatives on October 7, 2002, and which
would require federal agencies to consider and publish information about proposed rules’
impacts on privacy) [2002 Bill Tracking H.R. 4561].

346 See ACLU News, Protecting Privacy (May 2002), at http://www.aclunc.org/aclunews/
news020530/privacy.html (last visited Sept. 19, 2002).






