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INTRODUCTION

Historical and systemic discrimination against Black Americans and other
historically marginalized groups has resulted in their disproportionate
representation in the carceral system, fueling a growing political movement seeking
to rectify the injustices that underlie America’s mass incarceration crises. The First
Step Act, a federal prison reform law enacted in 2018, is a part of the political
movement to curb the growing prison population.! The law is organized into six
pillars that all target reducing the prison population and promoting the
rehabilitation of incarcerated individuals.? The six pillars include: “Reduction in
Recidivism,” “Incentives for Success,” “Confinement,” “Correctional Reforms,”
“Sentencing Reforms,” and “Oversight.”?

The First Step Act’s fifth pillar, Sentencing Reforms, expanded the “safety
valve provision,” allowing for judges to depart from mandatory minimums during
sentencing for certain nonviolent drug offenses.* Mandatory minimum penalties
have long been criticized for their racial bias and dehumanizing effects.’ The goal
of the safety valve provision was to give judges greater discretion in criminal
sentencing, thereby reducing the prison population.® Recently, however, the
Supreme Court curtailed the First Step Act’s noble efforts to correct historical and
ongoing injustices in the criminal legal system.” The Court’s decision in Pulsifer v.
United States significantly limits federal judges’ discretion during sentencing—
delivering a major blow to the purpose of the First Step Act and denying thousands
of people a chance at a reduced sentence.® As such, a rewrite of the safety valve
provision is crucial to reaffirm the Act’s mission of decreasing the prison
population while maintaining public safety and it is the responsibility of the
legislature to respond.’

This Note examines the history of mandatory minimums, the First Steps
Act’s revision of the safety valve provision that permits certain defendants to avoid
those minimums, and the judiciary’s narrowing interpretation amid a circuit split
over the Act’s point system. It concludes by proposing legislative reforms
grounded in contemporary research on safely reducing mass incarceration, aimed at

' An  Overview  of the First Step  Act, FED. BUREAU OF  PRISONS,
https://www.bop.gov/inmates/fsa/overview.jsp [https:/perma.cc/SONS-UKNG].

2 Id.

3 1d.

4 1d

5 Mark Allenbaugh & Alan Ellis, Does Pulsifer Pulverize Sentencing Reform?, REUTERS (Mar. 26,
2024), https://www.reuters.com/legal/legalindustry/does-pulsifer-pulverize-sentencing-reform-2024-03-
26/ [https://perma.cc/9ZBR-5T5R].

6 Id.

7 Jessie Brenner & Stehanie Wylie, Analyzing the First Step Act’s Impact on Criminal Justice,
BRENNAN CTR. FOR JUST. (Aug. 20, 2024), https://www.brennancenter.org/our-work/analysis-
opinion/analyzing-first-step-acts-impact-criminal-justice [https://perma.cc/VPH6-JAQ9].

8 Id.

9 An Overview of the First Step Act, supra note 1.


https://www.bop.gov/inmates/fsa/overview.jsp
https://perma.cc/S9NS-UKNG
https://www.reuters.com/legal/legalindustry/does-pulsifer-pulverize-sentencing-reform-2024-03-26/
https://www.reuters.com/legal/legalindustry/does-pulsifer-pulverize-sentencing-reform-2024-03-26/
https://perma.cc/9ZBR-5T5R
https://www.brennancenter.org/our-work/analysis-opinion/analyzing-first-step-acts-impact-criminal-justice
https://www.brennancenter.org/our-work/analysis-opinion/analyzing-first-step-acts-impact-criminal-justice
https://perma.cc/VPH6-JAQ9
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addressing and counteracting the Supreme Court’s restrictive approach to safety
valve relief.

I. THE SUPREME COURT NARROWS SAFETY VALVE RELIEF
FROM MANDATORY MINIMUMS

A.  History of Mandatory Minimums

Federal sentencing has undergone a gradual erosion of judicial discretion
in favor of increasingly stringent sentencing structures. Historically, federal judges
enjoyed broad discretion in sentencing that allowed them to consider the individual
circumstances of each case, including potential mitigating factors beyond the
elements of the offense.'® The framework shifted dramatically with the enactment
of the Sentencing Reform Act of 1984, which created the United States Sentencing
Commission and established guidelines intended to promote certainty and
fairness.!! Although mandatory minimums existed in the 1900’s they did not play
a large role in sentencing and were infrequently used.!? In the 1980s, however,
mandatory minimum sentences for federal drug offenses came to the forefront
during the War on Drugs.'? The Anti-Drug Abuse Act of 1986 assigned mandatory
minimum sentences to many federal drug crimes, substantially constraining judicial
sentencing authority.!# Following its enactment, federal incarceration for drug
offenses rose from encompassing 37% of the federal prison population in 1986 to
61% in 1994, marking a serious shift in the severity of punishment for federal drug
offenses. !

Mandatory minimum statutes demand that an offender be sentenced to no
less than a certain term of imprisonment.!¢ These sentencing requirements can be
triggered by the nature of the offense, or the criminal record of the offender.!” For
instance, 21 U.S.C. § 841 states that if a person is charged with intentionally or
knowingly manufacturing or distributing “1 kilogram or more of a mixture or
substance containing a detectable amount of heroin . . . such person shall be
sentenced to a term of imprisonment which may not be less than 10 years.”!8

10 Pulsifer v. United States, 601 U.S. 124, 156 (2024).

11 KATE STITH & JOSE A. CABRANES, FEAR OF JUDGING SENTENCING GUIDELINES IN THE FEDERAL
COURT 2 (1998).

12 [d. at 2-3; DAVE S. SIDHU, CONG. RSCH. SERV., LSB11145 SUPREME COURT CLARIFIES SCOPE OF
DRUG OFFENSE SENTENCING RELIEF UNDER THE FIRST STEP ACT AND THE U.S. GUIDELINES 1 (2024).

13 Joy Crelin, Mandatory Minimum Prison Sentences for Drug Offenders: Overview, EBSCO (2020),
https://www.ebsco.com/research-starters/law/mandatory-minimum-prison-sentences-drug-offenders-
overview [https://perma.cc/R8YS-46U6].

4 Id.

15 Pulsifer, 601 U.S. at 157-58.

16 DOYLE, CONG. RSCH. SERvV., RL30281, FEDERAL MANDATORY MINIMUM SENTENCING
STATUTES: A LIST OF CITATIONS WITH CAPTIONS, INTRODUCTORY COMMENTS, AND BIBLIOGRAPHY 2
(1999).

17 SIDHU, supra note 12, at 1.

18 21 U.S.C. § 841.


https://www.ebsco.com/research-starters/law/mandatory-minimum-prison-sentences-drug-offenders-overview
https://www.ebsco.com/research-starters/law/mandatory-minimum-prison-sentences-drug-offenders-overview
https://perma.cc/R8YS-46U6
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The United States Sentencing Commission found that mandatory
minimum penalties result in longer sentences in the federal system.!® More
specifically, in 2016, a person convicted under a mandatory minimum penalty
received an average of 110 months of imprisonment, whereas a person not subject
to mandatory minimums received an average of 28 months.?? That means
mandatory minimums may result in longer sentences by fourfold. Defendants
facing a mandatory minimum may have recourse through the safety valve
exception. The safety valve provision under 18 U.S.C. § 3553(f) allows for judicial
discretion in mandatory minimum sentencing cases when certain conditions are
met.

B.  Safety Valve Exception

Congress introduced the first safety-valve provision as part of the Violent
Crime Control and Law Enforcement Act of 1994.21 A safety valve provision is a
set of requirements that when met exempts the defendant from the federal
mandatory minimum sentencing criteria, subject to the judge’s discretion.?2 Under
the 1984 provision, a defendant qualified for the safety valve if, among other
requirements, “the defendant does not have more than 1 criminal history point.”%3
However, in 2011, the U.S. Sentencing Commission reported to Congress that the
safety valve was underinclusive.?* In 2018, the First Step Act relaxed the
requirements by revising the law to make it more inclusive.?3 The revised law
made a defendant ineligible only if they possess: more than 4 criminal-history
points (excluding any criminal history points resulting from a 1-point offense), a
prior 3-point offense, “and a prior 2-point violent offense.”?

The First Step Act left the remaining eligibility requirements intact. The
defendant must: (1) have a limited criminal history, (2) committed a nonviolent
offense, (3) did not seriously injury anyone, (4) are not the leader or organizer of
the crime, and (5) cooperate with the government.?’ In United States v. Espinosa,
the Supreme Court held that the safety valve exception is available without
prosecutorial approval .28 For convictions where the exception could apply, the
defendant has the burden of convincing the sentencing court, by a preponderance of

19 U.S. SENT’G COMM’N, AN OVERVIEW OF MANDATORY MINIMUM PENALTIES IN THE FEDERAL
CRIMINAL  JUSTICE SYSTEM  (2017), https://www.ussc.gov/sites/default/files/pdf/research-and-
publications/research-publications/2017/20170711_Mand-Min.pdf [https://perma.cc/SHB4-YS3N].

20 Id.

21 DAVE S. SIDHU, CONG. RSCH. SERV., DRUG OFFENSE SENTENCING RELIEF UNDER THE FIRST STEP
ACT AND THE U.S. GUIDELINES 1 (2024).

2 18 U.S.C. § 3553(f).

2 §3553(f)(1); Pulsifer, 601 U.S. at 158.

24 SIDHU, supra note 21 at 1.

% Id.

26§ 3553(H)(1).

7 Id.

28 United States v. Espinosa, 172 F.3d 795 (11" Cir. 1999); DOYLE, supra note 16 at 2.


https://www.law.cornell.edu/definitions/uscode.php?width=840&height=800&iframe=true&def_id=18-USC-1031552677-1385383906&term_occur=999&term_src=title:18:part:II:chapter:227:subchapter:A:section:3553
https://www.ussc.gov/sites/default/files/pdf/research-and-publications/research-publications/2017/20170711_Mand-Min.pdf
https://www.ussc.gov/sites/default/files/pdf/research-and-publications/research-publications/2017/20170711_Mand-Min.pdf
https://perma.cc/SHB4-YS3N
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the evidence, that they satisfy all the requirements.?® Congress intended the 2018
revision to broaden access to the safety valve, however, the revision later resulted
in ambiguity, thereby producing a circuit split regarding its proper interpretation
and application.30

C. Point System

Whether a defendant qualifies for the safety valve exception is determined
by a point system. The point system analyzes a defendant’s criminal history based
on the nature and number of offenses to determine whether they should be given
relief from mandatory minimums or not.3! The criminal history point system in
section one of 18 U.S.C. § 3553(f) refers to the defendant’s criminal-history points
under the Sentencing Guidelines.3? In general, serious offenses are associated with
a greater number of points.33 For example, a 2-point offense refers to a prison
sentence of two to thirteen months that involved a violent crime.3* In contrast, a 3-
point offense refers to a sentence over thirteen months, whether violent or not
violent.3* Finally, “more than 4 criminal history points, excluding any criminal
history points resulting from a 1-point offense” may be caused by two 2-point
offenses that were nonviolent or a series of other combinations.3¢

So far, the change appears to have had a positive effect. The U.S
Sentencing Commission has reported increased relief from mandatory minimum
sentences.’’ In the Act’s first year, approximately 42% of drug trafficking
defendants convicted of an offense carrying a mandatory minimums received
relief, compared to 36% the year before.38

More recently, in fiscal year 2023, 27% of 17,080 federal cases carried a
mandatory minimum sentence, and 72% of those cases were drug trafficking
cases.?® Among cases carrying mandatory minimums, 41% received relief from the
mandatory minimum penalty.*® Of that relief, 19% was attributable exclusively to

2 CHARLES DOYLE, CONG. RSCH. SERV., R41326, FEDERAL MANDATORY MINIMUM SENTENCES:
THE SAFETY VALVE AND SUBSTANTIAL ASSISTANCE EXCEPTIONS 3 (2022).

30 SIDHU, supra note 21 at 1.

3 1d.

32 Pulsifer v. United States, 601 U.S. 124, 129-30 (2024).

3 Id. at 130.

M 1d.

3 1d.

36 Id.

37 JULIE ZIBULSKY & CHRISTINE KITCHENS, U.S. SENT’G COMM’N, THE FIRST STEP ACT OF 2018:
ONE YEAR OF IMPLEMENTATION 4 (2020), https://www.ussc.gov/sites/default/files/pdf/research-and-
publications/research-publications/2020/20200831_First-Step-Report.pdf [https://perma.cc/KNRS-
GGUY].

3 Id. at4.

39 Quick Facts Mandatory Minimum Penalties, u.s. SENT’G COMM’'N,
https://www.ussc.gov/sites/default/files/pdf/research-and-publications/quick-
facts/Quick Facts Mand Mins FY23.pdf [https:/perma.cc/7F88-JLK6].

40 Id.


https://yuad.sharepoint.com/sites/CJERSJVol.32/Shared%20Documents/Note%20Editing/Issue%202/Finalize%20for%20Publishing/Micro/),%20https:/www.ussc.gov/sites/default/files/pdf/research-and-publications/research-publications/2020/20200831_First-Step-Report.pdf
https://yuad.sharepoint.com/sites/CJERSJVol.32/Shared%20Documents/Note%20Editing/Issue%202/Finalize%20for%20Publishing/Micro/),%20https:/www.ussc.gov/sites/default/files/pdf/research-and-publications/research-publications/2020/20200831_First-Step-Report.pdf
https://perma.cc/KNR8-GGUY
https://perma.cc/KNR8-GGUY
https://www.ussc.gov/sites/default/files/pdf/research-and-publications/quick-facts/Quick_Facts_Mand_Mins_FY23.pdf
https://www.ussc.gov/sites/default/files/pdf/research-and-publications/quick-facts/Quick_Facts_Mand_Mins_FY23.pdf
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the safety valve provision, 7% to a combination of the safety valve and substantial
assistance (when the individual assists the government in an investigation or
prosecution of someone involved in a crime), and 14% to substantive assistance
alone.!

D.  Circuit Split Resolved: The Supreme Court in Pulsifer

Despite its success, appellate courts disagreed over how to interpret the
amended safety valve’s criminal history requirement, producing a circuit split that
the Supreme Court addressed in Pulsifer v. United States.** In Pulsifer, the Court
considered how the First Step Act’s revised criminal history “point system” should
be read, with the dispute centering on the word “and” and the surrounding statutory
structure.** The Court detailed two plausible interpretations: (1) a person is
disqualified from safety valve relief if they check any of the criminal history point
categories in subsections (A), (B), or (C); or (2) a person is disqualified if they
check all of the subsections in (A), (B), and (C).** The first interpretation narrows
eligibility for safety valve relief, while the second interpretation expands it.*3

The majority of the Court held that if a person satisfies any one of the
criminal history point sections in (A), (B), or (C) they are disqualified from the use
of the safety valve; adopting the government’s view that the statute functions as an
“eligibility checklist.”*® On that reading, the phrase “does not have A, B, and C”
creates a checklist with three distinct conditions any of which, when met,
disqualifies the person.*’ The majority rejected the alternative interpretation that
“and” connected the three subparagraphs into a single combined requirement that
must be entirely satisfied.*® In particular, the Court highlighted the impracticality
of that approach: for example, a person with fifteen violent 3-point offenses, far
exceeding the 4-point criteria, but no qualifying 2-point offense could still obtain
safety valve relief, while a person with only one 2-point nonviolent offense and one
3-point offense would be barred.*® The majority criticized the practical impact of
interpretating all the requirements as one because it would allow some defendants
who committed many three point offenses—the most serious offenses—to qualify
while excluding defendants with only a 2-point and 3-point offense.>°

Additionally, the majority highlighted that the criminal history provision
was designed to limit judicial discretion.>® The Court rejected the dissent’s

4 Id.

42 Pulsifer, 601 U.S. at 130-31.
4 Id. at 150.

44 Id. at 130-31.

45 Allenbaugh & Ellis, supra note 5.
46 Pulsifer, 601 U.S. at 130-31.
47 Id. at 127.

4 Id. at 132-33.

49 Id. at 146-48.

50 Id. at 146-47.

5t Id. at 147-48.
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argument that the First Step Act should be read to expand coverage and thus
interpreted to provide the broadest relief possible.>? Instead, it concluded that the
legislature intentionally shifted from a system where one criminal point
disqualified an individual to a more lenient system, without granting unfettered
discretion to sentencing judges.> Finally, the majority dismissed the dissent’s
observation that the word “and” is used to mean “or” elsewhere in the Act.>*

The dissent, written by Justice Gorsuch and joined by Justice Sotomayor
and Justice Jackson, argued that based on the plain reading of the text and
traditional understanding of the word “and,” the statute should be read as a
checklist, where all need to be satisfied to disqualify a person from using the safety
valve.3> It emphasized that the point system should be read in its totality, asserting
that, under the “rule of lenity”>¢ they should give it the clear and plain reading of
the text.5” The dissent’s most forceful point, however, concerned the practical
consequences of the majority’s reading: citing Sentencing Commission data from
2021, it asserted that the Court’s interpretation would leave roughly 44% of
defendants eligible for safety valve relief, whereas the dissent’s interpretation
would make approximately 66% eligible for relief from mandatory minimums.”38
The dissent argues that the broader coverage better aligns with the First Step Act’s
goals of reducing mandatory minimum exposure and curbing mass incarceration.>®

The majority’s analysis of the First Step Act may represent the correct
interpretation of Congress’s intent, considering the point system’s practical
implications. Still, the dissent persuasively highlights that the Act’s primary
objective was to decrease the incarcerated population.®® The dissent demonstrates
how this goal would be better served by using the interpretation of the Fourth,
Ninth, and Eleventh circuits to provide more coverage under the safety valve.%!
Congress should therefore amend the statute to adopt an approach that allows the
safety valve to function as was originally intended by the 2018 revision.

E.  The Supreme Court Curtails Safety Valve Relief

The impact of Pulsifer’s reduction in safety valve relief was readily
foreseeable given the preexisting circuit split.%? Divergent interpretations of the
criminal history provision produced significant inter-circuit disparities in the

52 Id. at 151-53.

3 Id.

54 Id. at 148-49.

55 Id. at 184 (Gorsuch, J., dissenting).
56 Jd. at 152 (“The rule of lenity . . . requires courts to read ambiguous statutes in favor of liberty.”).
57 Id. at 184.

58 Id. at 160-61.

9 Id.

60 Id.

ol Id.

2 Id.
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number of individuals granted relief from mandatory minimum sentences.®> The
Fifth, Sixth, Seventh, and Eighth Circuits interpreted the statute to mean that if a
person had any of the disqualifying criminal history points they would be ineligible
for safety valve relief.%* This is the same approach the Supreme Court adopted in
Pulsifer (“Pulsifer Method”).%5 By contrast, the Fourth, Ninth, and Eleventh
Circuits interpreted the statute to mean that a person had to meet all of the
disqualifying criminal history points to be ineligible for the safety valve relief
(“Dissent Method”).%¢ Using fiscal year 2021 data, the Sentencing Commission
reported that under the Pulsifer Method applied by the Fifth, Sixth, Seventh, and
Eighth Circuits, 4,111 offenders would be ineligible for safety valve relief.7
Whereas, when using the dissent’s method, only 320 offenders would be
ineligible.%8

The Supreme Court’s decision must be understood as a restrictive
interpretation of the law; one that has had a profound impact on thousands of
people by limiting their ability to avoid mandatory minimum sentencing. The
circuit courts’ clear division on such a significant issue highlights the broader
concerns about judicial discretion and the failings of mandatory minimums.

II. CONSIDERATIONS FOR REVISION

The decision in Pulsifer significantly narrows access to the safety valve,
leaving more people subject to mandatory minimums and increasing incarceration
rates.%® The dissent’s reasoning is a signal to Congress to revisit the statute. The
central question for any legislative revision should be: How can we expand relief
from mandatory minimums while still maintaining public safety? Before proposing
reforms, however, several threshold questions must be addressed. First, can we
further reduce the prison population while maintaining public safety? Second, to
what extent is judicial discretion an effective tool for reducing incarceration rates?
And third, how can we respond to concerns about judicial discretion in sentencing
reform?

A.  Public Safety Without Mass Incarceration

Congress must address the challenge of lowering the incarceration rate
while managing public fears that such policies could increase crime. In spite of

6 SIDHU, supra note 21.

64 United States v. Palomares, 52 F.4th 640, 641 (5th Cir. 2022); United States v. Haynes, 55 F.4th
1075, 1076 (6th Cir. 2022); United States v. Pace, 48 F.4th 741, 744 (7th Cir. 2022); United States v.
Pulsifer, 39 F.4™ 1018 (8" Cir. 2022).

95 Pulsifer, 601 U.S. at 153.

66 SIDHU, supra note 12 at 2.

o7 Id.

8 Id.

% Ronald Mann, Supreme Court Limits “Safety Valve” in Federal Sentencing Law, SCOTUSBLOG
(Mar. 15, 2024, 12:00 AM), https://www.scotusblog.com/2024/03/court-limits-safety-valve-in-federal-
sentencing-law/ [https://perma.cc/2ZBD-KPMQ)].


https://www.scotusblog.com/2024/03/court-limits-safety-valve-in-federal-sentencing-law/
https://www.scotusblog.com/2024/03/court-limits-safety-valve-in-federal-sentencing-law/
https://perma.cc/2ZBD-KPMQ
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these fears, the available data does not support such a notion. For example, the
Vera Institute reports that increasing the incarceration rate generally has an
insignificant impact on crime rates.”® At the same time, that same study found that
policies which cause over-incarceration may actually increase crime when
concentrated in particular communities.”! The Sentencing Project similarly reports
that nearly fifty states have successfully reduced both their crime rates and their
incarceration rates simultaneously, showing that high incarceration rates are not a
prerequisite for public safety.”? Furthermore, according to Pew Research Institute
decreases in crime is greater in states that cut imprisonment versus states where
imprisonment increased.”® In the 33 states where imprisonment rates decreased
crimes rates fell an average of 13%.7* Whereas in the 17 states where
imprisonment rates increased, crime only fell by an average of 11%.7°

California illustrates how well-designed criminal legal reforms can
successfully lower prison populations. In 2014, California Proposition 47 reduced
prison time for nonviolent drug offenses by lowering the sentencing guidelines,
which resulted in reduced recidivism rates.”® Data from twelve California counties
revealed a slight decrease in recidivism associated with Proposition 47.77 The data
revealed a 1.8% drop of the two-year rearrest rate post reform.”® The reduction in
sentencing time did not lead to an uptick in violent crime; although critics pointed
to a minimal uptick in larceny theft in the year of its initial introduction; however,
over time, those figures have steadily declined and a direct causal link remains
contested.” Proposition 47 also redirected the savings from reduced incarceration
into rehabilitative programs, and those investments were credited with reducing
recidivism rates among program participants.80

70 DON STEMEN, THE PRISON PARADOX: MORE INCARCERATION WILL NOT MAKE US SAFER, VERA
INST. OF JUST. (2017), https://vera-institute.files.svdcdn.com/production/downloads/publications/for-the-
record-prison-paradox_02.pdf [https://perma.cc/87KV-GDQC].

" Id.

72 Nazgol Ghandnoosh & Kristen M. Budd, /ncarceration and Crime: A Weak Relationship, THE
SENT’G PROJECT (June 13, 2024), https://www.sentencingproject.org/reports/incarceration-and-crime-a-
weak-relationship/ [https://perma.cc/98 TE-6NNV].

3 Most States Cut Imprisonment and Crime, PEW (2014) https://www.pew.org/-
/media/assets/2015/01/pspp_imprisonment_crime.pdf [https://perma.cc/LZZ6-DLWL].

" Id.

5 1d.

76 CAL. Pen Code § 1170.18; MIA BIRD, MAGNUS LOFTROM, BRANDON MARTIN, STEVEN RAPHAEL
& VIET NGUYYEN, PUB. POL’Y INST. OF CAL., THE IMPACT OF PROPOSITION 47 ON CRIME AND
RECIDIVISM 3 (2018), https://www.ppic.org/wp-content/uploads/r_0618mbr.pdf [https://perma.cc/5SXGC-
7GA4T].

77 MIA BIRD ET AL., supra note 76 at 3.

s Id.

7 Id.; Scott Graves, Shoplifting in California Below is Below Pre-Pandemic Levels, CAL. BUDGET
& PoL’Y CTR. (Apr. 2024), https://calbudgetcenter.org/resources/shoplifting-in-california-is-below-pre-
pandemic-levels/ [https://perma.cc/QVM2-DWZE].

8 GRECIA RESENDEZ, PROPOSITION 47 DELIVERS NEARLY $1 BILLION TO CALIFORNIA
COMMUNITIES, CTR. ON Juv. & CRIM. JUST. (2024), https://www.cjcj.org/reports-


https://vera-institute.files.svdcdn.com/production/downloads/publications/for-the-record-prison-paradox_02.pdf
https://vera-institute.files.svdcdn.com/production/downloads/publications/for-the-record-prison-paradox_02.pdf
https://perma.cc/87KV-GDQC
https://www.sentencingproject.org/reports/incarceration-and-crime-a-weak-relationship/
https://www.sentencingproject.org/reports/incarceration-and-crime-a-weak-relationship/
https://perma.cc/98TE-6NNV
https://www.pew.org/-/media/assets/2015/01/pspp_imprisonment_crime.pdf
https://www.pew.org/-/media/assets/2015/01/pspp_imprisonment_crime.pdf
https://www.ppic.org/wp-content/uploads/r_0618mbr.pdf
https://perma.cc/5XGC-7G4T
https://perma.cc/5XGC-7G4T
https://calbudgetcenter.org/resources/shoplifting-in-california-is-below-pre-pandemic-levels/
https://calbudgetcenter.org/resources/shoplifting-in-california-is-below-pre-pandemic-levels/
https://perma.cc/QVM2-DWZE
https://www.cjcj.org/reports-publications/report/proposition-47-delivers-nearly-1-billion-to-california-communities
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California’s Realignment Act provides a similar example.8! Reports noted
that “[w]ithin just 15 months of its passage, Realignment reduced the size of the
total prison population by 27,527 inmates, prison crowding declined from 181% to
150% of design capacity, approximately $453 million was saved, and there was no
adverse effect on the overall safety of Californians.”8?

New York and New Jersey have also been successful in implementing
criminal reform laws that reduced the prison population while maintaining public
safety. In both states, reforms were accompanied by fewer felony arrests, greater
reliance on misdemeanor charges, and expanded use of diversion programs.$3
Between 1999 and 2012, New York and New Jersey each reduced their prison
population by 26% while also seeing substantial declines in violent crime, with
rates falling by 31% in New York and 30% in New Jersey.3* Property crime
decreased as well, dropping by 29% in New York and 31% in New Jersey.?

B.  Alternatives to Incarceration as Crime Control

The legislature should allocate financial resources to programs that
decrease crime instead of relying on punitive measures like incarceration. A Prison
Policy Initiative report updated as of February 2026 found that each year 115
billion dollars is spent on prison, jails, parole, and probation and a total of 445
billion dollars is spent when including costs such as judicial expenses, public
employees, policing, health care, immigration policing and other related
expenditures.3¢ Redirecting even a portion of these funds toward economic
programs and rehabilitative programs would offer a better, long-lasting solution to
crime control.

Factors correlated with a decrease in crime include increased wages,
increased employment, and increased graduation rates.®” Rehabilitative programs
that target drug addiction, mental health issues, and homelessness have also been
successful in reducing recidivism rates.3® Research into what kind of programs are
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successful at reducing recidivism is important so that dollars spent on programming
can have tangible positive benefits in the community.?? For instance, research
revealed that treatment oriented intensive supervision programs were found to
reduce recidivism by 15%, whereas surveillance-oriented intensive supervision had
no demonstrated effects.”® Picking programs that are effective in reducing
recidivism is a crucial and difficult step in reallocating resources.’! Notably a
study on recidivism determined that longer incarceration terms only decreased
recidivism rates for offenders sentenced to more than sixty months (five years) of
incarceration.”? Finding programs that decrease recidivism is important so that the
default does not become long incarceration sentences. The legislature should adopt
a broader and more lenient safety valve, because reducing the prison population
need not undermine public safety and can, in fact, benefit it when the government
reinvests money into economic opportunity and rehabilitative programs.®3

C.  Judicial Discretion

Mandatory minimums shift sentencing power from the judiciary toward
the executive branch, which lessens transparency and equality and raises separation
of powers concerns.®* Although mandatory minimums were created to curb
judicial discretion and intended to create uniformity in sentencing, a widely noted
consequence that scholars point to is the empowerment of prosecutors, who can
leverage them to pressure defendants into pleas by threatening the loss of leniency
and the prospect of lengthy sentences.”> Although sentencing formally remains
within the judge’s discretion, the advent of sentencing guidelines and mandatory
minimums had made prosecutors’ charging decisions the most determinative factor
in the sentence imposed.®

Justice Kennedy observed that prosecutors are not trained to exercise
sentencing discretion in the way trial judges are, and sentencing authority therefore
should rest principally with judges rather than with prosecutors’ charging and
bargaining decisions.”” Judges must explain their reasoning, which creates more
transparency in the process, whereas prosecutors do not have to publish opinions
and their charging and plea bargaining decisions are rarely subject to meaningful
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review or reversal.”® Because judicial decisions are reasoned and reviewable, they
are subject to appeal and review, whereas prosecutorial decisions receive great
deference.”® A transparent system used by the judiciary can foster greater public
trust in sentencing outcomes.!% Prosecutors, by contrast, may be influenced by
career incentives or by the inherently adversarial nature of their role, while judges
are more institutionally positioned to act neutrally and are therefore better suited to
exercise sentencing authority.!0!

The implementation of mandatory minimums and the curbing of judicial
discretion to create uniformity has been curtailed by nationwide deference in
prosecutors’ policies on when to offer plea deals and when and how to depart from
the sentencing guidelines.!%? According to the Sentencing Commission, 27% of
defendants in the District of Connecticut received a sentence within the Guideline
range, whereas in the Eastern District of Kentucky only 60% of defendants
received a sentence within the Guideline’s range.!03

This shift from judicial discretion in sentencing to prosecutorial discretion
in offering plea bargains also implicates separation of powers concerns.!% The
Constitution’s independent judiciary was designed to ensure that trials and
sentences are imposed by neutral decisionmakers insulated from political
pressures.!% However, with prosecutorial power over plea bargains the protection
of a fair trial is greatly weakened.!%® Prosecutors have the discretion to leverage
mandatory sentences to induce people to forgo trial out of fear that courts will have
little flexibility to account for mitigating circumstances.'%7 97% of federal
convictions are results from guilty pleas.!%® In practice, prosecutors are the ones
determining appropriate sentence length rather than judges.!%® This compromises
the impartiality and fairness of the judiciary and threatens the separation of powers
doctrine. 10
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Judicial discretion in sentencing may be valuable because it provides for
the ability to contextualize individual offenses when creating a sentence, rather than
impose mechanical sentences dictated by guidelines or mandatory minimums.!'! A
central function of the judiciary is to determine whether the individual is likely to
recommit based on factors such as their family, their job, and the motivation for the
crime.!'? Mandatory minimums, by contrast, treat all people and all crimes as if
they were the same, thereby disregarding individualized considerations.!!3 Judges
are therefore better positioned to use their discretion to determine which actors may
be safe to release back into the public and which are not.!14

Some scholars have argued that disparities attributable to judicial
discretion are often less harmful than the disparities arising from prosecutorial
discretion and the leverage created by mandatory minimums.!'!'> According to
scholars at University of Virginia Law School, “findings suggest that judicial
discretion does not contribute to, and may in fact mitigate, racial disparities in
Guidelines sentencing.”''¢ According to an analysis by the Denver District
Attorneys’ Office, cases involving White defendants were more than twice as likely
than Black or Hispanic defendants to receive a generous form of a plea agreement,
thereby allowing their case to be dismissed or the most egregious charge to be
dropped.!'” According to Professor Butler at Georgetown Law, prosecutors have
more power than judges to determine the ultimate sentence because prosecutors
make the charging decision.!!® This is further supported by a study of the New
York County District Attorney’s office which found that prosecutors were more
likely to offer pleas deals carrying longer incarceration terms or recommend bail be
denied to Black defendants in comparison to white defendants.'!®

Ultimately, neither system is free from bias, but the judiciary’s
transparency and responsibility to the public makes it the better alternative. The
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rigid rules engrained in the safety valve created a schism in the lower courts that
reflects a broader divide over criminal legal reform.'29 The safety valve should
permit a more individualized inquiry that relies on judicial judgement and allows
courts to contextualize a defendant’s offenses and criminal history. Judges are
uniquely positioned to conceive the fairest and safest route to secure a safe public
and reduce the prison population to further the main goals of the First Step Act.!?!

D.  Debunking the Fear Over Reducing Incarceration

Political discourse that encourages a tough on crime approach overlooks
the undeniable benefits that result from laws that decrease the population of
incarcerated people.'?2 Overall, the relationship between decreased crime rates and
higher incarceration has been proven to be false.!?* Incarceration can reduce crime
in the community, but there are better and more positive solutions that should be
used, such as diversion programs that focus on rehabilitation rather than
punishment.!?* Congress should therefore focus on addressing the root cause of
crime through preventative strategies.!?> Mass incarceration is not a sustainable
long-term and has imposed significant social costs.!2¢ In 2008, one in a hundred
Americans were incarcerated.!2” Looking for solutions to decrease crime through
other avenues is both crucial and urgent.!28

III. LEGISLATIVE REVISION TO RESTORE SAFETY VALVE
RELIEF

This Note proposes that Congress revise the First Step Act’s safety valve
provision to combat the Supreme Court’s interpretation by (1) restoring limited
judicial discretion, (2) clarifying that the criminal history categories operate as
separate requirements, and (3) limiting the exclusion to violent offenses. This will
broaden the safety valve and expand eligibility for relief, furthering the Act’s
original goal of reducing incarceration while maintaining public safety.

The judicial discretion portion of the Act should provide guidance to
judges that will promote uniformity and guard against unwarranted disparity.
When analyzing the 4-point threshold, the default rule should be a presumption of
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ineligibility unless there are “exceptional circumstances” which warrant
subversion. This will allow judges to utilize their discretion only in atypical
scenarios where exceptional circumstances occurred. Additionally, the guidelines
given to the judges for 2- or 3-point violent offenses should permit relief only when
certain factors like time elapsed between crimes or rehabilitative efforts support it.
Under this approach relief would remain unavailable in situations including where
a prior offense was recent or when a person has committed a 2- or 3-point violent
offense but has not made any rehabilitative efforts. This directly addresses concern
that judicial discretion may result in biased and incongruent sentencing.

The third point should be limited to violent offenses. This enhances the
public safety rationale of the First Step Act—consistent with Congress’s intent—
and reduces over-penalization for nonviolent conduct. Nonviolent offenses,
including many drug offenses, disproportionately burden historically marginalized
communities, and excluding them from categorical disqualification helps avoid
overly harsh penalties. 12° Additionally, a 2012 poll found that Americans believe
that too many people are in prison and that the nation spends too much on
incarceration.!30 The poll also found that an overwhelming majority supports a
policy shift that would keep nonviolent offenders out of prison to lower the
incarceration expenses in America.!3!

Finally, the text of safety valve provision should be clarified by replacing
the word “and” with “or” because it would better reflect the Supreme Court’s
interpretation and eliminate the ambiguity created by the word “and.” Although
retaining the word “and” would expand eligibility, as the dissent noted it makes
more sense to provide targeted discretion than to limit it by requiring both (A) and
(B) to be met. This allows for judges to consider each criterion independently and
tailor their decisions to the unique circumstances of the case. It also strikes a
balance between the two schools of thought regarding prison reform. As such, it
should be rewritten to: (1) the defendant does not have—(A) more than 4 criminal
history points of violent or non-violent offenses, excluding any criminal history
points resulting from a 1-point offense, unless the judge finds exceptional
circumstances warrant otherwise; or (B) a prior 2 or 3 point violent offense, unless
the judge finds time elapsed since the previous conviction or rehabilitative efforts
warrant otherwise.

A.  Implementation Challenges and Solutions

This Congressional revision, while necessary to address the serious
systematic disparities and inequities in the American criminal legal system, also
faces several implementation challenges that Congress should anticipate. First,
although judges are well-versed in exercising discretion, continuing education
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would help promote consistent and unbiased enforcement of an expanded safety
valve.!32 Educating judges through programs that can teach about discrimination
will continue to strengthen the fairness in the system.!33 Second, the revision
should include mechanisms to evaluate its effectiveness, such as reporting
requirements and an independent commission charged with monitoring outcomes
and recommending adjustments. Third, expanding judicial authority may increase
litigation and strain court resources, but that cost is manageable and justified. To
counteract this expenditure, the money saved from reducing the prison population
can fund additional judges, law clerks, and court staff. Finally, although states and
policy leaders have consistently supported legislation of this type, the First Step
Act was a bipartisan feat, and any revision would need to be a bipartisan effort to
be successful.!3

CONCLUSION

The First Step Act is a critical advancement towards fixing the systematic
inequalities within the American criminal system that has plagued minority groups.
The implementation of mandatory minimums in the 1980’s created the current
mass incarceration crisis we have in the United States by curtailing judicial
discretion and driving longer sentencing.!33 In practice, mandatory minimums
amplify prosecutorial leverage, and that largely unchecked discretion has not been
exercised evenly, and has in fact targeted historically marginalized communities. '3
The safety valve provision was designed to provide some relief from these
mandatory minimums.!37 Yet, the Supreme Court’s decision in Pulsifer v. United
States severely limited the relief from these mandatory minimums and curbed the
efforts of the First Step Act to decrease the number of people being incarcerated
while keeping the public safe.!38 1believe a rewrite of this safety valve section is
crucial to ensuring that the relief from mandatory minimums is expanded and
protected.

A revised safety valve that transfers power from the prosecutors to the
judicial branch will ensure more transparency and strengthen institutional
checks.!3? Although judicial discretion may produce disparities, prosecutorial
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discretion is more concerning given its lack of transparency and limited
mechanisms for review.!4? Additionally, it is more in line with the Constitution’s
separation of powers doctrine to protect sentencing under the judicial branch.!4!

Research demonstrates that lessening the incarcerated population will
likely not increase crime and there are more effective and positive methods to
reduce crime.!#? Reducing the budget for the prison system and increasing
rehabilitative efforts is a better long-term solution for the American people as
signified by public polls.!43

The rewrite of the safety valve balances competing views on criminal
legal reform. It helps to reduce the prison population, maintains public safety,
addresses racial disparities, and individualizes sentencing through judicial
discretion. By focusing restrictions on violent offenses, the proposal aligns with
Congressional intent for the First Step Act and public opinion.!#* Finally, replacing
“and” with “or” resolves the interpretive ambiguity that fractured the lower courts
and clarifies Congressional intent for the judiciary. This revised legislation is
meant to guide the judiciary on the path of criminal legal reform and mend the
entrenched racism in the criminal legal system and mass incarceration in America.
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