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THE ANDREA YATES TRIAL: WHAT IS WRONG
WITH THIS PICTURE?

MARIE GALANTI"

I. INTRODUCTION

On June 20, 2001, Andrea Yates, a thirty-seven-year-old stay-at-home
Houston mother with a history of severe depression, drowned her five small
children in a bathtub.' Yates’s attorneys entered a plea of not guilty by
reason of insanity.? The prosecutors sought the death penalty for Yates,
despite the fact that they recognized that she suffered from serious mental
illness.” When the trial was over, jurors rejected Yates’s insanity defense and
convicted her of capital murder for the drowning of her children.* The
same jury rejected lethal injection as punishment, and Yates began serving a
forty-year sentence in March 2002.°

If the story had ended with the verdict and judgment, it would already
be a sensational one. However, beyond the dramatic tale of a mother killing
her children, the Yates case raises a number of significant social, cultural and
legal issues. Socially, we can ask why in a case where there was sufficient
evidence that the defendant suffered from mental illness, there appeared to
be such public condemnation of Yates. Culturally, Andrea Yates’s murders
and the subsequent reactions of her husband, Russell Yates, provide an

* J.D., Golden Gate University; Ph.D., French Language and Civilization (with a specialty in
Surrealistic Poetry), University of Kansas. The author’s dissertation at the University of Kansas
dealt with the revolutionary influence of Frantz Fanon and the work of poet and playwright
Aime Cesaire. For the last twenty years, the author has been publisher of Journal Francais, a
French-language national newspaper based in San Francisco and France Today, an independent
publication on contemporary France. In addition to regular contributions to these publications,
she is the author of six textbooks used to teach French civilization at the university level. She
has been awarded the Palmes Academiques by the French government and the ordre des
Francophones d’Amerique by the government of Quebec for her contribution to French language
and culture. The author would like to make the following remarks: I thank the Cardozo Women’s
Law Journal for their work on this symposium. I give many thanks to Professor Maria Grahn-
Farley for reminding me that new starts are more successful when they build on old ones. I am
grateful also for the reminder that justice is a goal and that we all have a role to play in its
attainment.
b See generally Texas v. Yates, Nos. 880, 205 and 883, 590 (Dist. Ct. 2002).
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interesting opportunity for role reversal analysis. This essay will examine the
way that Andrea Yates’s murder of her children served to deconstruct her
traditional role of a mother. In addition, this essay will also look at Russell
Yates’s corresponding appropriation or reconstruction of the positive aspects
of the traditional mother role.

The law has played an ambiguous part in this drama. Justice was not
achieved in this case, as the prosecutors seemed as anxious as the public to
punish Andrea Yates. Ambiguity in the law’s definition of insanity and the
law’s unequal treatment of infanticidal mothers contribute to the decline of
respect for and confidence in the judicial process. Finally, law-as-spectacle
reached its zenith in the Yates story, as print, radio, television, and especially
the Internet took control of the events. This development raises the delicate
matter of the law’s increasing closeness to the media. In the Yates case, these
social, cultural, and legal questions became intertwined to the point where
they could not be distinguished from each other. This essay examines these
issues, including applications of public justice through the media, especially
through television and the Internet. Furthermore, this essay considers how
the Yates case represents a cautionary tale for society and the media, as well
as for lawyers and the law.

II. BACKGROUND: WHY KILL ANDREA YATES?

As with other cases of infanticide, the Yates story has touched a raw
nerve with the general public.® Victims’ rights groups, pointing to the death
of five young children, supported the prosecutor’s demand of the death
penalty.” Women'’s organizations were criticized for drawing attention to the
postpartum depression that gripped Yates since the birth of her fourth
child.® The media played upon people’s horrified curiosity. Shortly before
the trial, for example, Time magazine published an eight-page article
entitled: The Yates Odyssey.” The article, written entirely from the perspective
of Yates’ husband, is described as an “in-depth look at pivotal events in Yates’
life and marriage, and her mental health.'” The invisible and uninteresting
housewife appeared on the cover of People, with the banner headline: “Life or
Death.”"!

6 Note titles of newspaper articles such as Feminists rally round the wrong victim, available at
http://www.dailynewslosangeles.com/opinion/articles/0901/10/lvew01.asp (last visited Sept. 9,
2001).

7 Id.

8 Id.

9 Timothy Roche, The Yates Odyssey, TIME, Jan. 21, 2002, 40, 43-51.

10 14,

Y Life or Death: Does Andrea Yates, on trial for murder in Houston, deserve mercy for drowning her
Sfive kids? Or is she, as prosecutors argue, fully responsible for crimes she had contemplated for months?,
PEOPLE, Feb. 21, 2002, available at http://www.people.aol.com/people/ magazine/coverstory
excerpt.com [hereinafter Life or Death].
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Television and radio newscasts, talk shows and special programs
featured countless stories on Yates.'” The Internet offered step-by-step
coverage of the trial, websites with photos and video of the drowned
children," instant polls on Yates’s guilt or insanity, and opinions on the
appropriate punishment for her crime." Chat rooms and message boards
took up the topic endlessly."

The issue of motherhood was, inevitably, at the core of this case.
Journalist Ellen Goodman wrote, “Because [Andrea Yates] is a mother who
murdered, the story is news.”'® Yates’s lawyer argued that his client suffered
from postpartum psychosis, explaining to the jury that this mental illness
“takes the very nature and essence of motherhood-—to nurture, to protect
and to love—and changes the reality.”"”

Yet, the cultural grid that both the law and the media place on women
and motherhood masks reality. In discussing gender equality in criminal
law, Dorothy Roberts points out that “female defendants may be forced to
portray themselves as ill or insane, because the law does not recognize the
stifling social conditions that contributed to their criminal acts. Defenses
based on women’s illnesses such as postpartumn depression, she adds, “also
risk misdiagnosing the causes of some women’s crimes.”’®

Indeed, in this case as well as others involving infanticidal mothers, the
law and the media acted as though they had a stake in limiting the debate to
the question of whether the defendant was insane.

In a study called Child Abuse and the Unconscious in American Popular
Culture, Nancy Scheper-Hughes and Howard F. Stein suggest a controversial
explanation for the harsh public treatment of a psychotic infanticidal
mother.” In brief, their thesis suggests that in the last thirty years, child
abuse has become the official social problem in this country.*” According to
the authors, this interest in, and fascination for, the emergence of child
maltreatment as a key societal concern functions “as generative metaphor,
serving to displace other collective unconscious anxieties and contradictions

12 14,

13 See Yates Kids Home Page, at http://www yateskids.org (last visited Apr. 16, 2002).

14 Life or Death, supra note 11.

15 Laura Parker, ‘Psychotic,’ but is Andrea Yates Legally Insane?, U.S.A. TODAY, Sept. 10, 2001,
available at http:/ /www.usatoday.com/news/nation/2001,/09/11/yates-trial.htm.

16 Ellen Goodman, A Mom who Murdered, WASH. POST, Mar. 2, 2002, at A23, available at
http://www.washingtonpost.com/wp-dyn/articles.html.

17 Texas v. Yates, supranote 1 (opening arguments, Jan. 18, 2002).

18 Dorothy E. Roberts, Gender Issues and the Criminal Law: Foreword: The Meaning of Gender
Equality in Criminal Law. 85 J. CRIM. L. & CRIMINOLOGY 1, 10, 11. (1994).

19 Nancy Scheper-Hughes & Howard F. Stein, Child Abuse and the Unconscious in American
Popular Culture, in THE CHILDREN’S CULTURE READER 178-195 (1998). .

20 Id. at 180.
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in American society.”™ The attention to child abuse, the article contends,
“masks the complicity (and .collective responsibility) in the implementation
of local, national, and international policies that are placing our nation’s
and, indeed, the world’s children at great risk.”® In other words, the rise in
fascination with child abuse intersects with the government’s cutting social
programs that protect children. “This cultural trend is expressed in the
election into public office of those who have instituted a Draconian social
policy toward poor and otherwise vulnerable minorities, including abusive
adults and abused children.”® Thus, child abusers, including mentally ill
mothers who kill their children, “serve as a delegate group to embody the
disavowed evil impulses of mainstream America, while children serve as a
delegate group to both embody projected innocence (especially sexually
innocence) of childhood, and to serve as group sacrifices.”® If Scheper-
Hugues and Stein have accurately captured the spirit of the American
unconscious, Yates did not stand a chance. Even before the trial had begun,
an Internet poll, widely distributed through electronic and traditional print
media,” revealed that a “more than half of parents polied believed Andrea
Yates should receive the death penalty for the drowning of her five
children,”®® Since this poll was distributed through wire services, the validity
of this statistic is questionable. We do not ask often enough about who
initiates such polls or how many people respond to such polls. In reality, the
instigators of the poll were the editors of a website called americanbaby.com,
owned by Primedia.”” The very name “americanbaby.com” suggests that the
website’s poll harbored a bias against Yates, as the website is dedicated to
promoting healthy pregnancies and proper care for babies.®® The lack of
challenge to the validity of the poll, coupled with its wide distribution,
suggests that the public responded in accordance with social norms, i.e.,
good adults condemn child murderers. Or, as Scheper-Hughes and Stein
have concluded, “Probably the most disheartening aspect of the de-

2l Iq.

2 Id

23 1d. at 181.

24 Jd. at 188 (internal citation omitted).

25 This poll was available on the Yahoo! search engine website as well as other sources, with
the indication that the source was the PR Newswire.

26 PRNewswire via COMTEX, Feb. 13, 2002.

27 For further information, see the wPrimedia corporate website at www. primedia.com.
Primedia is one of the largest publishing companies in the United States, with over 300
publications and annual sales of almost $2 billion. Se¢ generally id. Included among its special-
interest publications are: Seventeen, New York, American Baby, Motor Trend, and American
Demographics. See generally id. Primedia also is the top producer of specialty video with eighteen
satellite and digital product lines, including Channel One Network. See generally id. It also owns
over 1,000 special interest Web sites led by About.com and including americanbaby.com. See
generally id. Primedia’s stock symbol is NYSE:PRM. See generally id.

28 See the americanbaby website, which is available at americanbaby.com.
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responsibilization for child abuse and neglect in this country is the search-
and-destroy mission directed at the ‘bad’ parents (especially mothers) who
are held individually responsible for the maltreatment of children.”®

III. THE YATES FAMILY: THROWBACK OR CULTURAL IDEAL?

In addition to confirming the existence of an unconscious, or
conscious, social motivation to punish child abusers, the Yates story adds
other cultural twists. Andrea Yates, along with her husband Russell Yates and
their five children, formed a microcosm within themselves. At a time when
many believe that roles of mothers and fathers have evolved from their
traditional gender stereotypes, the Yates family serves as a contradiction.
This family represents either a return to an old tradition or a cultural ideal,
depending on one’s viewpoint.

Andrea and Russell Yates appeared as the exemplar parts of the
traditional “natural” family in America. In their household, the
“market/family dichotomy” brillianty analyzed by Frances E. Olsen®
reached caricatural proportions. The Yates household featured “separate
and unequal spheres constituted for men and women.” Andrea Yates, an
intelligent woman with an 1Q over 120, valedictorian of her High School
class, and champion swimmer, gave up her nursing career to be a wife and
mother.” Every aspect of her life exemplifies subordination to her husband.
For instance, the Yates wanted as to have as many children as God gave
them.” Andrea also remained at home to care for and home-school the
children.® After her fourth child, she was diagnosed with severe postpartum
depression, but she decided to have another child despite her mental
condition.”” Russell Yates, for his part, was a NASA engineer and the
“breadwinner” of the family. Totally absorbed in his work, according to his
in-laws, he never changed a child’s diaper in his years of marriage to
Andrea.*

Since women are subordinated to men (as a class), and the family is
subordinated to the marketplace, the qualities that society is willing to
recognize in women — care-giving skill, nurturing tendencies, and altruism -

29 Scheper-Hughes & Stein, supra note 19, at 189.

30 See Frances E. Olsen, The Family and the Market: A Study of Ideology and Legal Reform, 96
HARV. L. REV. 1497, 1497, 1499. (1983).

31 Id. at 1499.

32 Roche, supra note 9, at 45.

33 Suzanne O’Malley, A Cry in the Dark, O, THE OPRAH MAGAZINE, Feb. 2002, available at
http://www.oprah.com/omagazine/200202/omag_200202_yates jhtml.

34 Sue Pleming, Texas Mother’s Family Points Finger at Husband. Reuters, Mar. 18. 2002, at
http://story.new.yahoo.com/news.

% Id.

36 Id.
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are inevitably given less value than those associated with men - initiative,
aggressiveness, entrepreneurship, and self-realization.”” Hence, the general
cultural construction of mothers reinforces the definitions of women and
men advanced by proponents of the so-called “natural law.” Under this
rubric, the closer the woman identifies with her role as mother, the better
person she is and the more society will value her.

Some women and some families are able to deconstruct roles.
Unfortunately, the Yates family adhered to traditional gender roles and
added more layers to their already-hierarchical family construction. These
layers were composed of the definitions — woman, wife and mother, which
had been thrust upon Andrea Yates by her husband, family, church, and by
society as well. Tragically, the role definitions were neither challenged nor
deconstructed before Andrea Yates’ terrible crime. Indeed, without her
crime, Andrea Yates might have remained nameless and faceless: the
invisible woman, wife, and mother. Andrea Yates committed a horrendous
murder, drowning her five children. Her crime, however, was not only
against the children. Her crime also undermined the culture of the
traditional family model. That culture — challenged and exposed by the
crime (and its role in constructing the stresses and strains of the family
within which the crime occurred) — now looks to punish. It further looks to
ensure that the new definition attached to Andrea Yates is the antithesis of
the old definition; no longer Mom, she must now be the “Mom who
murdered.”

What happens when a myth, such as the myth of “the good wife and
mother,” is prescribed as the cure for an unbearably real suffering? What
happens if a woman finds those definitions “good wife and mother” too
much to bear? What happens if the pursuit of conformity to the definitions
merely adds to the unbearable weight? What happens if her attempt to be a
good wife and mother merely adds to an already unbearable burden, an
already unstable construction? What happens when the myth is preferred to
reality? The layers accumulate until the contradiction is revealed, as with
Andrea Yates.

Yates’s crime has destroyed the myth of the “good wife and mother,” or
in Russell Yates’s terms, the “good woman.”™® Where does this, then, leave
the man who has participated so actively in creating this cultural
construction? The very day that Andrea Yates was condemned to life
imprisonment for killing her children, Russell Yates took to the airwaves,
appearing both on NBC’s Today Show, where Katie Couric interviewed him in

37 Olsen, supra note 30, at 1499-1500.

38 On CNN'’s Larry King Live, when asked how he thought Andrea Yates would adapt to life
in prison, Russell Yates indicated that he thought she would do fine, because she was a “good
woman.” Larry King Live (CNN television broadcast, Mar. 18, 2002).
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the early morning, and also on CNN’s Lary King Livein the evening.

In both these appearances, Russell Yates attempted to redefine his new
role created by the death of his children and his wife’s life sentence. It is
difficult to doubt that a man who has lost his entire family must be struck by
grief. However, Yates showed little emotion concerning his children and
none whatsoever concerning the fate of his wife. He also accepted no
responsibility for his loss, blaming the entire crime on his wife’s chemical
imbalance, the psychotic postpartum depression that, he said, led her to the
depths of despair, to the point of murdering her children one after the
other. Russell indicated that he might divorce Andrea,” but also suggested
that he might leave his job at NASA to pursue new opportunities provided by
the tragedy. He couched this ambition to capitalize on his newfound fame
in a desire to become an advocate for the mentally ill.* Russell’s desire to
become a spokesman for the mentally ill suggests a role reversal for the
NASA engineer. Caring for the sick has been traditionally a woman’s
responsibility. This man, who was insensitive to his own wife’s serious
psychosis to the point of endangering the lives of his five children by leaving
them in her care, now wants to take on the role of protector of the mentally
ill.

One explanation lies in the fact that this tragic crime has not only
destroyed Russell Yates’s world, but has also deconstructed his traditional
role within the family and society. Peter Gabel suggests that “every human
being on the planet seeks the communal redemption and a sense of mutual
recognition.” Human beings desire

to fully recognize and be recognized by the other. [This] engenders
a vulnerability to the other that keeps appearing to threaten us with a
kind of spiritual annihilation that in turn leads us to deny our
authentic desire and hide behind a congerie of images and marks,
both personal and collective. . . .2

Thus, Russell Yates, may have found it impossible to look directly at his
family’s tragedy and its causes. If, as Gabel suggests, Russell Yates looked to
his own responsibility, he would be subject to so many disciplinary looks, to
so much disapproval, that he would lose his sanity. The mirror would
infinitely reflect his failed relationship with his family. To survive the gaze
directed upon him, he would have to absorb himself in performing on
television and hang on to the false belief that he does not share in Andrea’s

39 Id.
40 Id.

41 PETER GABEL, THE BANK TELLER AND OTHER ESSAYS ON THE POLITICS OF MEANING 2
(1999).
42 Id. at 2-3.
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blame for the crime.*

IV. THE LAW’S AMBIGUOUS ROLE

Russell Yates appropriately concentrated on his wife’s mental illness,
since it was the core issue of her case. The media used the trial to rekindle
the debate about mental illness and capital punishment. The prosecutor
sought the death penalty for Yates despite acknowledging that, while not
legally insane, she suffered from serious mental illness. Yates had been
under psychiatric care and had attempted to commit suicide. She apparently
believed that killing her children was the only way to save them from evil.*
The prosecution contended that when she committed the crime, Yates knew
right from wrong, which is the only criterion for being judged sane in
Texas.*

As Washington Post columnist Richard Cohen wrote in a courageous
article published at the beginning of the Yates trial: “It’s hard to say who is
crazier here—Yates or the system that is trying her.”*® If the District Attorney
recognized that Yates had some form of mental illness, Cohen asked, “[W]hy
seek the death penalty? Why not treat this tragedy for what it is—the act of a
sick woman? . ... The execution of minors and mentally incompetent is
nothing short of barbarity.” With a chilling conclusion, Cohen wrote, “I
know Yates is crazy. Her trial will determine if we are, t00.”*

The law can take little comfort in the fact that jurors spared Andrea
Yates’s life. Perhaps we can take comfort from the fact that the jurors, by
sparing her life, may have demonstrated that our society is only halfway
“crazy.” No guidelines existed to determine what Yates’s punishment should
be. As Professor of Law and Psychology Elaine Cassel wrote, “under the
definitions urged by the Yates prosecution, Texas effectively has no insanity
defense.” In an analysis of America’s treatment of mothers who murder
their children, Brenda Barton added, “While there are no clear answers to
why mothers kill their children, there is also no clear, coherent approach to
their punishment. In fact few guidelines exist in our justice system to
respond to an infanticidal mother.”

43 Id. at 20-25.

44 Elaine Cassel, The Andrea Yates Verdict and Sentence: Did the Jury Do the Right Thing?,
FindLaw’s Legal Commentary, Mar. 8, 2002, at http://writ.news.ﬁndlaw.com/commentary/
20020318 _cassel.html.

45 Id,

46 Richard Cohen, Why Kill Andrea Yates? WASH. POST, Feb. 21, 2002, at A21, available at
http://www.washingtonpost.com/wp—dyn/articles/A42513—2002Feb20.htm1.

47 Id.

8 Id.

49 Cassell, supra note 44,

50 Brenda Barton, Comment, When Murdering Hands Rock the Cradle: An Ouerview of America’s
Incoherent Treatment of Infanticidal Mothers, 51 SMU L. REV. 591, 593 (1998).
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Since 1994, Barton explained, the American Psychiatric Association has
recognized postpartum depression as a mental condition.”® Such a
recognition and “acceptance by the medical community is often crucial to
the acceptance of a new defense by courts.” Yet, “the defense itself is often
unwelcomed by the trier of fact. Defense attorneys arguing postpartum
psychosis, therefore, face the difficult task of proving that a defendant, sane
at trial, suffered an uncontrollable condition for a short time following
childbirth.”™ Disparate sentencing in infanticide cases results from this
situation; some defendants escape punishment almost totally, while others
receive relatively light sentences, while still others have received death
sentences.”® The state of Texas makes it a capital offense to kill a child under
the age of six.® State legislatures enacting such strict statutes might be
convinced that they have the support of their constituencies. In the face of
such inconsistency and injustice, representatives of the media and of the law
must speak out. They have an obligation to Andrea Yates and others victims
of the law’s shortcomings. Both the press and the law, however, have been
seemingly reluctant to recognize this obligation to the victims of law.

V. THE MEDIA AND THE LAW: TOO CLOSE FOR COMFORT

Both the press and the law pride themselves on their objectivity. Yet,
both promote similar established social, religious and moral values. In
addition, while the law and the press should serve as checks and balances
with regard to each other, is the two share an increasing coziness, making
each one less and less reliable. In the last thirty years, the symbiotic
relationship between the law and the media has grown to the point that the
two have become intimately entwined. Television shows that feature lawyers,
such as Ally McBeal, The Practice, Law & Order, Family Law, Judging Amy,
proliferate, increasingly occupying prime time spots. Fiction, however,
accounts for only a small percentage of law on television. In addition, reality
law shows, such as Judge Judy and People’s Court, cross the line between reality
and entertainment, as people agree to have their cases tried on television
and to abide by the judge’s ruling. Furthermore, the line between
entertainment and the law become blurred in news shows such as 48 Hours,
60 Minutes, 20/20, and Dateline, which air shows about unsolved crimes, court
cases, and legal errors.

This extensive coverage falls under the rubric of entertainment. It does
not include television’s coverage of crimes or of sensational trials such as the

51 Id. at 602.
52 Id. at 603.
53 Id. at 605.
1d. at 605-08.
55 Id. at 608.

o
A



354 CARDOZO WOMEN’S LAW JOURNAL Vol. 9:2

Andrea Yates trial. Increasingly, trials occupy much of the daily news, as well
as special programs devoted to courtroom analysis.*® Where there a legal
issue is sufficiently spectacular to justify extended coverage, the media calls
upon lawyers and law professors to “explain” the news and the law to the
public.”’

At first glance, the presence of experts to explain what are, at times,
arcane points of law might seem to be a positive development. Yet, the
intimate link between such powerful institutions as the press and the law can
have devastating consequences on defendants like Yates. The “emergence of
law in the videosphere,” Peter Goodrich maintains, is of particular
significance to society in general, but particularly to women and minorities:*

The fin de siecle was marked by a peculiarly global enactment of
televisual spectacles of law, of the dramatic representation of social
identity, discipline, authority, and rapid returns to normalcy. One
‘trial of the century’ was quickly followed by the next: Rodney King,
then the Menendez brothers, then O.J. Simpson - one case after
another in which a white law was exercised, both as norm and as
exception, in relation to ethnic minority defendants and victims.*®

Massive media coverage involving the public in these trials blurred the
lines between law and entertainment. “The law became instantaneous, and
the public presence of law was taken out of the exclusive and solemn or
learned hands of the lawyers and passed down, as with the Supreme Court
judgment in Bush v. Gore™ to waiting reporters who would read and
interpret it live on camera.”

Some argue that this interaction between the media and the law
benefits justice or at the very least, that it does no harm. The possible
benefit of greater viewer awareness of the law is, nevertheless, is outweighed
by two damaging consequences. First, what Richard Sherwin calls “the
vanishing line between the law and popular culture™ actually contributes to
a decline of confidence in the judicial process. The crimes that attract media
attention are not the common offenses, but the rarest ones, such as the Yates
murders. What we see on television are impulsive, unpredictable acts of
violence. The presentation of these crimes thus increases the “TV viewer’s
sense of fear in the face of what is perceived by many as pervasive social

56 See generally, RICHARD K. SHERWIN, WHEN LAW GOES POP: THE VANISHING LINE BETWEEN
LAW AND POPULAR CULTURE (2000).

57 Id.

58 Peter Goodrich, Europe in America: Grammatology, Legal Studies, and the Politics of
Transmission, 100 COLUM. L. REv. 2033, 2075. (2001).

59 Id.

60 Bush v. Gore, 531 U.S. 98 (2000).

61 Goodrich, supra note 58.

62 Sherwin, supra note 56, at 15.
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disorder, but it also makes the strictest punitive response the most desirable
measure for coping with the threat. Surely one cannot expect to
‘rehabilitate’ such irrational beings.”® The images conveyed to us are
chosen to demonstrate that “the police invariably get it right. The people
they stop are really criminals.” The trials covered by the media, which
involve murders, rapes, kidnapping, and familial abuse, usually appear
violent and eroticized. The media, moreover, presents these crimes in
numbers that far exceed reality. “The images we are dealing with here are
not about law or even about reality. . .. They are about hidden fears, deep
uncertainties—in short, the predominant cultural anxieties of our time.”®
The lawyers who are increasingly involved in the analysis of these images may
think they are promoting an understanding of the law, but, in fact, their
association with the sensationalized crimes enhances these fears and
anxieties and fosters the viewers’ perception that the law is unable to
respond fairly. By insisting upon an “objective” explanation of the law, the
lawyer and legal commentators are simply reinforces the media’s
presentation of crime and the law. These lawyers and legal commentators
are not moving the law forward in the direction of greater social justice.

Second, the relationship between the media and the law places the law
at the service of advertiser-driven programs. The law becomes a commodity
used to promote conformity and consumerism. Television’s primary
function is to support advertising and a certain vision of corporate America.
The television networks are therefore not independent journalistic
enterprises. Indeed, “[a]ll the major TV news organizations—ABC, NBC,
CBS, Fox and CNN—are owned by huge corporations for which news is not
the primary product,” wrote Josh Tyrangiel of Time, describing the rocky
marriage between Disney, an entertainment company, and ABC News.®

The primary goal of television stations is to make money and the
stations are entirely dependent on ratings. To obtain the highest ratings, a
television program must attract the broadest possible audience. To increase
ratings, television stations feature topics dealing with violence, sex, or
fortune and paint them in the most sweeping and least controversial
manner, that is, least analytical. Television conforms the topics to the
viewers’ expectations, so that they are not shocked or displeased by the
program. Therefore, television must consist mainly of the most banal,
conformist, and homogenized ideas.” A newscast or news show, in
particular, must suit everyone; it must conform to general views and beliefs,

63 Id. at 164.

64 Id.

65 Id. at 165.

66 Josh Tyrangiel, News They Can't Use, TIME, Mar. 18, 2002, at 72.

67 PIERRE BOURDIEU, SUR LA TELEVISION: SUIVI DE L’EMPRISE DU JOURNALISME 51 (1996).
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and above all, it must not threaten the public’s mental constructs, nor
endanger the image of the advertiser.”

Thus, television journalists, commentators, and hosts exercise a high
level of conscious and unconscious censorship, retaining for their programs
only what is likely to “interest” the general public: uncommon experiences,
spectacular crimes involving a high degree of voyeurism and preying upon
viewers’ fears.”” In that context, crimes involving the kidnapping, sexual
molestation, or murder of children fuel the public’s indignation, leading to a
symbolic lynching of the suspected perpetrators. The talk show, under the
guise of presenting information, empathy, and viewer involvement, is
perhaps the most successful example of television’s quest for sensationalism
and commercialism. Indeed, the talk show has become the paradigm of
media flattery and simulated involvement by the public. Shows such as
CNN’s Larry King Live simulate interaction between a congenial host,
competent, and entertaining guests, including politicians, performers,
lawyers, and supposedly spontaneous viewers. Trials and legal issues are
often the theme of the talk shows and legal experts vie for appearances on
talk show programs.”” As discussed earlier, immediately following Yates’s
sentencing, her husband Russell was a guest on several talk shows. In the
words of Wall Street Journal editorialist Daniel Henninger: “She [g]ot [l]ife,
[h]e [w]as [1]ive.”™ Henninger gives this impression of the show:

Larry was leaning on his elbows, sleeves rolled up on a lime-green
shirt, the way he’d look if he were interviewing Liza Minelli on her
new marriage. ... Rusty Yates was sitting really upright, in a very
smooth, blue shirt and shiny tie. Bright blue eyes, brown hair that is
nice and neat, and a smooth face. It doesn’t move much.”

In describing his reaction to watching Russell Yates interviewed by Katie
Couric for NBC’s Today Show and for CNN’s Larry King Live, the journalist
wrote:

It’s hard by now to get mad at a Larry King or Katie Couric. Like
androids, this is what they do—interview anyone and ask them
anything. 1U’s beyond shame. It’s a subset of pornography. But what
the presumably real pornographers do on the Playboy Channel
seems almost earnestly innocent by comparison.™

68 Id.

69 Id. at 54-55.

70 See generally, Sherwin, supra note 56.

71 Daniel Henninger, She Got Life, He Was Live: How Rusty Yates talked with Larry as Andrea left.
WALL ST. ], Mar 22, 2002, available  at  http://www.opinionjournal.com/
columnists/dhenninger/ ?id=105001808.
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78 Id. (emphasis in original).
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Can justice maintain its logic, reason, and objective distance in a world
where passion, popular emotion, and instantaneous judgment rule or where,
as French sociologist Pierre Bourdieu described, there is a real transfer of
the power to judge from the courts to the court of public opinion.™ Yet,
even this appearance of empowerment of the masses is manipulated and
contrived. Callers on Larry King Live have the illusion of participating in a
debate, but they have had no say in defining the ground rules. Thus they
become puppets mouthing questions cued by the attentive host who pulls
the strings. Should the viewer’s comments displease the host or give the
discussion an unwanted turn, the viewer is instantly silenced. Thus, in spite
of the apparent democratic or popular nature of the talk show, it provides
the public with only a filtered voice. This is what it means to participate in a
debate without having first participated in the design of the ground rules for
that debate. Such participation is illusory and, furthermore, is the basic
structure of the talk show. ‘

The talk show presents the illusion of public justice. The illusion,
however, is only an illusion. In Power/Knowledge, Michel Foucault insists that
true public justice must reject the judicial apparatus.”® As an example,
Foucault refers to the events following the liberation of France at the end of
the World War II, when a vengeful crowd exerted a public retaliation and -
humiliation against the young French women who had slept with German
soldiers during the war. The women’s heads were shaved in public in order
to identify them as “collaborators.” However, as Foucault warns,

if people went rushing after women to shave their heads, it was
because the collaborators who should have been their natural targets
and against whom they should have exercised popular justice, were
presented to the masses as being too difficult to deal with in that way:
it was said, ‘Oh, those people’s crimes are too great, we'll bring them
before a court.”™

In other words, even in the most dramatic examples of popular justice, the
public is more likely to go after the weak than the strong and to punish those
that it is able to dominate. They leave those who are not weak to the courts.

Mainstream media organizations such as CNN have no stake in
encouraging any authentic form of popular justice. As Noam Chomsky
reminds us:

[Television is not] a force of nature—it’s the core of the marketing
culture, and it’s designed to have certain effects. It’s not trying to
empower you. You don’t find messages on TV about how to join a

74 BOURDIEU, supra note 67, at 74.

75 MICHEL FOUCAULT, POWER/KNOWLEDGE: SELECTED INTERVIEWS AND OTHER WRITINGS 29
(Colin Gordon et al. ed. and trans., 1980).

76 Id. at 13-14.
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union and do something about the conditions of your life. Over and
over again, it rams into your head messages designed to destroy your
mind and separate you from other people.”

If television only sells the illusion of public justice, what ought the public to
think of the Internet? With its e-mails, chat rooms, message boards, and
affinity clubs, the Internet is the medium for a thousand verdicts per second,
for instantaneous information, reaction and outrage. On the Internet,
everyone is an expert; there is not even the pretense of objectivity that
television entertains,

While the law moves ponderously, the Internet moves with the speed of
lightning. Hence, the law must be cautious in its relationship to the
Internet. Several dangers lurk. The first one is identical to the danger of
subservience to the press in general. Indeed, the Internet replicates much of
what is found through other media sources, including newspapers, radio,
and television. Thus, the players on that portion of the Internet are the
same ones as in the other media, namely CNN, Time-Warner (AOL),
Microsoft (MSNBC and MSN), and the major newspapers such as the New
York Times, and the Wall Street Journal. That side of the Internet has no desire
to allow cyberspace to become a genuinely popular medium and provide
alternate forms of communication and expression.

There are, nonetheless, differences between the Internet and more
traditional media sources. First, the law must be mindful that on the
Internet, articles or broadcasts may stay online indefinitely. The Time
magazine article, Yates Odyssey appeared in January 2002. In April 2002, after
the completion of the trial, this article was still posted on the Internet.”
Also, postings on the Internet may be e-mailed or otherwise disseminated to
thousands of users, giving the article or broadcast a far greater distribution
than would otherwise be possible. Therefore, the commentary of a lawyer or
law professor made to a local newspaper may suddenly have national
prominence. During the Yates case, for example, services such as Yahoo!
News offered users “News Alerts,” articles, videos, and other broadcasts on the
case, automatically e-mailed as news broke. Each message contained
numerous links to other Web sites and sources of news and information.

The second aspect of the Internet of which the law must be mindful is
its potential to become a forum for popular justice in a manner heretofore
unimagined. Through e-mail, message boards, and chat rooms, the public is
no longer at the mercy of Larry King or some other television or radio host
who may pull the plug on the caller’s comments. The Internet allows the
complete bypass of any interfering agent. If the talk show is the paradigm of

77 NOAM CHOMSKY, THE COMMON GOOD 53 (1997).
78 See, e.g., Yahoo! News, available at http:// dir.yahoo.com/News_and_Media/.
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media flattery and simulated public involvement for television, then the
corresponding paradigm for the Internet is the instant poll. Many of these
polls receive thousands, potentially millions of entries; others, however,
could receive ten. Yet, the site hosting the poll will sometimes broadcast its
results in the form of percentages rather than as actual number of voters.

Instant polls have had several important applications in the Yates case.”
As discussed, the instant poll from americanbaby.com, showed that even before
the trial had begun, 54% of parents believed Yates should receive the death
penalty. Following the judgment, but prior to sentencing, another poll on
Yahoo! stated that approximately 69% of respondents indicated their
preferred choice of the death penalty, over life imprisonment, as a fit
punishment for the mother who drowned her children.”

The most revealing poll in this case, however, concerns Russell Yates.
Following his television appearances in the wake of Andrea’s sentence, the
Houston prosecutors who had condemned Andrea and who gave every
appearance of considering the case completely closed, issued a declaration
indicating that they might hold Russell partly accountable for the death of
his children. In spite of the television hosts’ deferential handling of Yates,
the public, it seemed, had been so outraged by his refusal to accept some
responsibility for the tragedy that it sent e-mails to the Houston District
Attorney’s office, demanding an accounting.”

Does this situation represent “public justice,” similar to the French’s
desire to publicly shave the heads of young women who had been involved
with Germans, after World War II? The answer depends of whether these
acts were truly spontaneous, or whether someone was pulling the strings. In
either case, such mobilization can exert tremendous pressures on the law.
Whether these will be forces of progress or not remains to be seen, but the
legal profession cannot pretend that these forces are not at work and that
they do not, on some level, affect the administration of justice.

7 Instant polls are a staple of every Internet portal such as AOL, Prodigy, Yahoo!, CNN,
MSN. Instant polls deal with every imaginable topic, ranging from sports projections, Oscar
winners, favorite foods, to the guilt or innocence of defendants. See generally National Council
on Public Polls, at http:// www. ncpp.org.

80 Do you think Andrea Yates should get the death penalty?, AM700 KSEV — The Voice, at
http:/ /www ksevradio.com/Results.asp?PollID=33 (last visited Mar. 13, 2003). The poll was
posted on March 15, 2002, and the results revealed that 69% of the people polled voted “Yes”
and the remaining voted “No.”

81 Pam Easton, DA Looks at Russell Yates’ Conduct, Associated Press, Mar. 25, 2002, available at
http://news.yahoo.com (last visited Mar. 2002). According to Easton, Harris County District
Attorney Chuck Rosenthal “said his office began looking into Russell Yates at the urging of e-
mails sent to his office since Andrea Yates drowned the couple’s five children in the family
bathtub last June 20. ... Prosecutors have questioned why Russell Yates left his wife alone with
the children.”
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VI. CONCLUSION

In a recent autobiographical work, French feminist advocate Giséle
Halimi, explains to her readers that when she was admitted to the Paris Bar,
she swore to uphold the law.* Yet, she adds, a lawyer should make a certain
mental reservation, swearing to respect the law and to abide by it, while
maintaining the firm intent of changing the law where change is called for to
create a more just society.” Justice and the media rarely share the same
ideals and goals, and lawyer and legal commentators who fall into that trap
are doing a disservice to both justice, and defendants such as Andrea Yates.
The law already tends to favor those who are privileged, and it evolves only
reluctantly. If it lends itself willingly to the strictly commercial objectives of
the media, there can be no hope for inclusion. Law’s purpose will be
restricted to enshrining the status quo and consequently, those whom the
law protects incompletely or incoherently will become increasingly alienated.

82 GISELE HALIMI, AVOCATE IRRESPECTUEUSE, 128-29 (2002). Halimi writes that defense
attorneys’ role is to transform what would be the “procés-expiation,” or “trial as expiation,” into
the “procés-explication,” or “trial as explanation.” Id.
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