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INTRODUCTION

It began innocently enough. I was waiting in line to use the
phone in the law school, when I heard a story that caught my atten-
tion. The woman on the phone ahead of me was attempting to
schedule a hair appointment to undo the damage that had been
done to her hair by a clearly unskilled hair professional. Appar-
ently, a stylist had used a straightening product on this woman's
hair that was designed for Black 2 hair. Although this woman did
have curly hair, she was, in fact, a White woman. The product had
damaged her hair beyond belief. It had also caused huge amounts
of her hair to fall out and at the time of the call, her hair was still
falling out.

Instantly, I was horrified and found myself not only forgetting
the call I needed to make, but also completely empathizing with
this woman over the condition of her hair. At that time I could
think of no worse a fate. A great deal of how I perceive myself and
assess my own sense of attractiveness is tied up in how I feel about
my hair. As a young child, I was taught that all the "pretty" girls
had beautiful, long hair. As I grew into a teenager, I learned all
about hairstyling, circa 1987, where bigger was definitely better.
Even now, I feel better on those days when my hair is freshly
washed and cleverly styled. I probably should be embarrassed
about the amount of time and money I spend each year on hair
grooming, but I am not. Of course, it is certainly possible that I am

I J.D. expected University of Missouri, 2001. I would like to acknowledge and thank
Professor Sylvia Lazos for challenging me to take on this writing project and Professor
Christina Wells for her insight and suggestions through the seemingly endless revisions.
Both are professors of law at the University of Missouri. I would also like to acknowledge
and thank Nicolas RangelJr. of Texas A&M University for his support and encouragement
during the writing of this Article. This Article was presented in the Communication and
Law Division of the National Communication Association's 86th Annual Convention held
in Seattle, Washington on November 9-12, 2000.

2 choose to use the term "Black" in place of "African-American," since "Black" was
most commonly used in the research that I consulted while writing this Article. Being
neither Black nor African-American, I do not purport to dictate which term should be
used. Instead, I have taken my cues from the available literature.
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just overly concerned with the trivial. Hair, after all, is just hair. Or
is it?

Though vanity can be criticized on many grounds, everybody
knows that a good hair day is better than a bad one. Indeed, hair is
not just a "vanity" issue personal to each individual. Findings from
a recent Yale University study indicate that one's perception of hav-
ing either "good" or "bad" hair has an impact on an individual's
emotional well being.' Dr. Marianne LaFrance, who directed the
study, noted that having "bad hair is not as innocuous nor as tri-
fling as it might first appear."4 Based on her research findings, Dr.
LaFrance revealed the following:

" "[Having]. . .'bad hair' negatively influences self-esteem,
brings out social insecurities and causes people to concentrate
on negative aspects of themselves.

" The effects of thinking about bad hair go beyond being con-
cerned with how one looks or feeling a little displeased.
Thoughts about having bad hair have the effect of making
positive beliefs about oneself recede into the background and
causing negative traits to move to the forefront.

" Bad hair leads people to think less positively about themselves
about who and what they are. It also causes them to see more
character flaws that have little to do with how one looks.

" Thinking about bad hair.. .spill [s] over into pessimistic think-
ing about being able to accomplish what one wants to do

" Bad hair increases various indicators of social insecurity such
as self consciousness and a greater inclination to be
unsociable

" Women, in particular... [showed] signs of greater embarrass-
ment when they had bad hair. Specifically, women report be-
ing more self-conscious, more embarrassed, more ashamed,
and more bothered when they were primed to think about
having bad hair."5

Hair is a big deal.
Given this importance, it should be of little surprise that hair

and how it is worn is a potentially contentious issue in man), con-
texts. Employment is one such context, as employers devise work-
place regulations that seek to limit hair-grooming autonomy as

3 Marianne LaFrance, An Experimental Investigation Into the Effects of Bad Hair, stud) con-
ducted for Procter & Gamble's Physique Hair Care Line, Department of Psychology, Yale
University, Jan. 2000 (manuscript on file with author) (study of 120 adults ages 17-30,
recruited from in and around the Yale campus who were primed to think about times in
their lives when they had "bad hair").

4 Id
5 Id.
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part of a broader effort to govern employee appearance.6 Employ-
ees have challenged such regulations because the regulations vio-
late personal freedom and autonomy. Specifically, Black women
have argued that workplace prohibitions of braided hairstyles7 are
discriminatory because braids reflect the women's cultural identity
and are celebratory of their status as Black women.8 These women
have challenged the belief that Black hair is bad hair, though work
place grooming policies that prohibit traditionally Black hairstyles
implicitly send the opposite message.

This Article delves into the issues that emerge over employer
dictated grooming policies, specifically policies prohibiting
braided hairstyles, with a focus on their effect on Black women.'
Part I provides a doctrinal overview of the relevant statutory and
case law with a special emphasis on the facts and holding of Rogers

6 SeeJ.M. Balkin, Free Speech and Hostile Environments, 99 COLUM. L. REv. 2295, 2319
(1999). According to Balkin:

Employers exercise considerable and sometimes tyrannical control over the
speech and behavior of their employees. Throughout history American employ-
ers often have been deeply interested in control over their workers and in the
culture of the workplace. They are no less interested than the government in
inculcating social norms of appropriate speech and behavior. Often they go
even further, imposing elaborate dress codes and rules of social etiquette. They
seek to inculcate norms they believe will increase or sustain productivity.

Id.
7 Ruth M. Bond, The Cornrow Tangle WASH. CITY PAPER, Oct. 4, 1991, at 8 (describing

these hairstyles as the arrangement of hair in "thin tightly knit braids that hug the scalp."
This hairstyle is also known as cornrows and these "styles are sometimes adorned with
beads or loose strands of colored hair, synthetic or real. When hair is too short or dam-
aged, braiders add extensions to enhance a person's own tresses"). Id.

8 See, e.g., Hollins v. Atlantic Company, Inc., 188 F.3d 652 (6th Cir. 1999); Cooper v.
American Airlines, 149 F.3d 1167 (4th Cir. 1998); McPherson v. Shoney's Colonial, Inc.,
CIV. A. No. 95-0069-C, 1996 WIL 684437, at *1 (W.D. Va. Nov. 21, 1996); McBride v. Law-
staff, Inc., No. 1:96-cv-0196-cc, 1996 WL 755779, at *1 (N.D. Ga. Sept. 6 1996); Ali v. Mount
Sinai Hospital, No. 92 CIV. 6129, 1996 WL 325585, (S.D.N.Y.June 12, 1996); Rogers, 527 F.
Supp. 239 (S.D.N.Y. 1981); Carswell v. Peachford Hosp., 1981 WIL 224, *1 (N.D. Ga., May
26, 1981);Jenkins v. Blue Cross Mutual Hospital Insurance Inc., 538 F.2d 164. See generally
Paulette M. Caldwell, A HairPiece: Perspectives on the Intersection of Race and Gender, 1991 DuKE
L.J. 365, 367 (1991) (noting that in addition to lawsuits actually filed, employees initiated
actions with federal or local fair employment practices agencies, most of which were
settled).

" Though this Article focuses on Black Women, this Article does not suggest that the
issues herein are issues exclusive to Blacks. All minorities face similar problems. Attempt-
ing to bring attention to decisions such as Rogers creates a foundation for attacking other
discriminatory laws, holdings and practices. This Article recognizes indictments that
schools of thought like Latino Critical Studies present regarding the Black/White dualism
that permeates our legal thought and this Article attempts to proceed in a manner that
respects such criticism. Latino Critical Studies posits that approaching race issues from
only Black and White perspectives leaves out the voices and concerns of those who are
neither Black nor White. For a more thorough review of Latino Critical Studies, see Chris-
topher David Ruiz Cameron, How the Garcia Cousins Lost Their Accents: Understanding the
Language of Title VII Decisions Approving English-Only Rules as the Product of Racial Dualism,
Latino Invisibility and Legal Indeterminacy, 10 LA RAZA L.J. 261 (1998); Leslie Espinoza and
Angela P. Harris, Aftenword: Embracing the Tar-Baby-LatCrit Theory and the Sticky Mess of Race,
85 CALIF. .. REv. 1585 (1997).
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v. American Airlines,1" the seminal case challenging braid prohibi-
tion. Understanding the rationale for the Rogers decision allows for
a broader discussion of the cultural and racial race and gender is-
sues that emerge in the context of workplace grooming
requirements.

Part II specifically indicts the Rogers decision, revealing the er-
roneous assumptions on which the court relied. First, Part II de-
bunks Rogers' reliance on the court's perceived "neutrality" of
American Airlines' policy as indicative of the policy's legitimacy.
Building on Professor Barbara Flagg's argument that few policies
are ever truly "neutral,""i and Attorney John Kang's work on
"White Aesthetics,"1 2 Part II argues that most grooming policies
reflect a bias that excludes Black culture. Part II then examines
the Rogers claim that ease of compliance rendered American Air-
lines' policy legitimate. Compliance with dominant norms creates
emotional problems for many minorities. This emotional harm is
explored by connecting Professor Margaret Montoya's ideas on
"masking"13 with the assimilation message sent by the Rogers court.
This Section also explores what happens when Black women
choose not to comply with dominant norms. Such a refusal to
comply subjects Black women to the 'Jezebel myth"'4 which labels
them as deviant and contributes to a broader collection of stereo-
types that seek to prevent Black women from seeking equality.

Finally, Part II debunks the Rogers notion that wearing braided
hairstyles is a matter of relatively minimal legal importance. This
Section argues that wearing a braided hairstyle has communicative
value. As such, it should be considered protected expression
within the meaning of First Amendment jurisprudence. Beyond
being legally protected expression, the message that braided hair-
styles communicates may be liberating not only to the wearer, but
also to society. This liberation occurs because braids and other
outlaw appearance choices challenge dominant and often oppres-
sive social norms regarding attractiveness.

After positing the need for change in Part II, Part III proposes
reforming the current legal regime. Initially, Part III evaluates the

10 527 F. Supp. 229 (1981).
11 Barbara J. Flagg, "Wis Blind But Now I See:" White Race Consciousness and The Require-

ment of Discriminatoy Intent, 91 MICH. L. REv. 953, 956 (1993).
12 John M. Kang, Deconstructing the Ideolog of White Aesthetics, 2 MICH. J. RACE & L. 283,

287 (1997).
13 Margaret E. Montoya, Mascaras, Trenzas, y Grenas: Un/Masking the Self While Un/braid-

ing Latina Stories and Legal Discourse, in CRITICAL RACE FEMINISM: A READER 59 (Adrien K.
Wing ed., 1997).

14 Joan R. Tarpley, Blackwomen, Sexual Myth and Jurisprudence, 69 TEMiP. L. REv. 1343,
1377 (1996).
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ability of collective action to solve the legal concerns of Black wo-
men relating to restrictive workplace grooming policies. Although
Professor Karl Klare' 5 and Attorney Gregory Reilly 6 advocate un-
ions as the best solution to the problems raised in this Article, I
argue in Part III that unions have limited ability to solve this prob-
lem. Unions are often unhelpful to Black women because they
tend to be dominated by Whites and males.

Part III also evaluates the proposal of Attorneys Rosalio Castro
and Lucia Corral 7 who advocate amending Title VII of the Civil
Rights Act of 196418 to allow individuals to bring combined claims
of discrimination under the statute. Under their proposal, a Black
woman seeking to challenge workplace prohibitions against
braided hairstyles would be able to argue that the policy discrimi-
nates against her as Black woman, instead of having to argue under
the current approach that the policy discriminates because she is
Black and because she is a woman. 9 Though Castro and Corral's
proposal would certainly create broader litigation options for Black
women, 21 it is an incomplete solution to the issues that this Article
raises. Successful verdicts for Black women will remain beyond
reach as long as society in general, and judges in particular, con-
tinue to hold unenlightened views on cultural issues. Even when
plaintiffs are able to bring combined claims of discrimination,
judges who approach cultural issues with an assimilationist perspec-
tive will still view culturally biased grooming codes as insignificant.

However, grooming codes are significant because they can
cover an employer's intentional or unintentional discrimination
and as such, a change to the current interpretation of Title VII
cases is in order. While amending the statute may not guarantee a
more expansive interpretation, the change may break down nar-
row-minded beliefs because the amendment would provide evi-
dence supporting a shift towards pluralist thinking. This evidence
could be persuasive to judges hearing cases that implicate cultural

15' See Karl E. Klare, Power/Dressing: Regulation of Employee Appearance; 26 NEW ENG. L.
REv. 1395, 1445 (1992).

16 See Gregory B. Reilly, Employee's Personal Appearance, 11 LAB. LAW. 261, 270 (1995).
17 See Rosalio Castro & Lucia Corral, Women of Color and Employment Discrimination: Race

and Gender Combined in Title 1I Claims, 6 LA RAZA L.J. 159, 172 (1993).
18 See 42 U.S.C. § 2000e-2(a) (1) (1999) (stating that "[iut shall be an unlawful practice

for an employer to-fail or refuse to hire or to discharge any individual or othenvise dis-
criminate against any individual with respect to his compensation, terms, conditions or
privileges of employment, because of such individual's race, color, religion, sex or national
origin") (emphasis added).

19 A seemingly fine distinction, but this idea is explored in Part IIA of this Article.
20 As well as other similarly situated individuals who face discrimination based on multi-

ple intersections of their identities.
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issues. Additionally, broadening the protections of Title VII may
encourage more plaintiffs to bring discrimination claims in areas
previously not considered actionable under the current interpreta-
tions of the statute, giving judges more frequent occasion to re-
think their beliefs on diversity issues. Therefore, while Castro and
Corral's proposal does not solve the problem all at once, it is an
important first step to broader change.

I. TITLE VII AND HAIRSTYLES

A. An Overview

Employers and employees have long recognized that hair is an
important, albeit tangled, issue. Hair regulation in the workplace
has a rich history of litigation.2 Litigation specifically on braided
hairstyles, however, is less prevalent22 because such claims are un-
likely to succeed under the controlling case law.23 Although courts
have found grooming standards to be discriminatory with regard to
hair and beard restrictions,24 those cases did not involve braided
hairstyles and had male, rather than female, plaintiffs.237

Black women have attempted to litigate workplace policies
that employ discriminatory grooming requirements both before
and after the Rogers v. American Airlines decision.26 The typical vehi-
cle for such claims is Tide VII of the Civil Rights Act of 1964Y.2 As

21 See, e.g., Kelley v. Johnson, 425 U.S. 238 (1976); Corpus Christi Fire Fighters Associa-
tion v. The City of Corpus Christi, No. 13-98-309-CV, 1999 WL 1206627 (TX App. Dec 16,
1999); Harper v. Blockbuster Entertainment Corp., 139 F.3d 1385 (11 th Cir. 1998); Tavora
v. New York Mercantile Exch., 101 F.3d 907 (2d Cir. 1996); Barker v. Taft Broad. Co., 549
F.2d 400 (6th Cir. 1977); Eanvood v. Continental Southeastern Lines, Inc., 539 F.2d 1349
(4th Cir. 1976); Longo v. Carlisle DeCoppet & Co., 537 F.2d 685 (2d Cir. 1976); Knott v.
Missouri Pac. RR Co., 527 F.2d 1249 (8th Cir. 1975); Willingham v. Macon Tel. Publ'g.
Co., 507 F.2d 1084 (5th Cir. 1975); Baker v. California Land Title Co., 507 F.2d 895 (9th
Cir. 1974); Sadruddin v. City of Newark, 34 F. Supp. 2d 923, (D. N.J. 1999); Batson v.
Powell, 21 F. Supp. 2d 56 (D.D.C. 1998); Austin v. Wal-Mart Stores, Inc., 20 F. Supp. 2d
1254 (N.D. Ind. 1998); E.E.O.C. v. Sambo's of Georgia, Inc. , 530 F. Supp. 86 (N.D.Ga.
1981); Dodge v. Giant Food, Inc., 488 F.2d 1333 (D.C. Cir. 1973); Fagan v. National Cash
Register Co., 481 F.2d 1115 (D.C.Cir.1973); E.E.O.C. Dec. 72-1380 (Mar. 17, 1972);
E.E.O.C. Dec. No. 72-0979 (Feb. 3, 1972); E.E.O.C. Dec. No. 71-2444 (june 10, 1971).

22 Mary Ellen Maatman, Listening to Deaf Culture: A Reconceptualization of Difference Anay-
sis Under Title 1II, 13 HOFSTRA. La. LJ. 269, 294 (1996).

23 Flagg, supra note 11, at 956.
24 See, e.g., Bradley v. Pizzaco of Nebraska, Inc., 7 F.3d 795 (8th Cir.1993); Fitzpatrick v.

City ofAtlanta, 2 F.3d 1112 (1 1th Cir. 1993); EEOC v. United Parcel Service, 860 F.2d 372
(10th Cir. 1988); EEOC v. Trailways, Inc., 530 F. Supp. 54 (D. Colo. 1981); E.EO.C. Dec.
72-1380 (Mar. 17, 1972); E.E.O.C. Dec. No. 72-0979 (Feb. 3, 1972); E.E.O.C. Dec. No. 71-
2444 (June 10, 1971).

25 This distinction is important because it is reflective of the uniquely low legal status of
Black women, which is explored in later parts of this Article.

26 527 F. Supp. 229 (1981).
27 See generally 42 U.S.C. § 2000e-2 et seq. (1999).
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this law has developed, plaintiffs claiming discrimination, chose be-
tween either a disparate treatment or disparate impact analysis.28

In disparate treatment cases, an employer intentionally treats
individuals in protected classes differently from others that are not
members of a protected class.29 Plaintiffs alleging disparate treat-
ment must show that they were treated differently from other simi-
larly situated coworkers and that this difference in treatment was
the result of an employer's intent to discriminate. In Hollins v. At-
lantic Company, Inc.,"° for example, the Sixth Circuit used a dispa-
rate treatment rationale to strike down an employment practice of
imposing additional grooming requirements for Black female em-
ployees that were not required for White female employees.

Disparate impact cases, on the other hand, do not require that
the plaintiff show that an employer intended to discriminate
against them. 1 Findings of discrimination in these cases turn on
whether or not an employment practice which is "facially neutral"
but has an affect that is felt more "harsh [ly] by one group as op-

It shall be an unlawful employment practice for an employer [...] (1) to fail or
refuse to hire or to discharge any individual, or otherwise to discriminate
against any individual with respect to his compensation, terms, conditions, or
privileges of employment, because of such individual's race, color, religion, sex,
or national origin; or (2) to limit, segregate, or classify his employees or appli-
cants for employment in any way which would deprive or tend to deprive any
individual of employment opportunities or otherwise adversely affect his status
as an employee, because of such individual's race, color, religion, sex, or na-
tional origin.

28 The prima facie elements of a plaintiff case under Title VII were developed under
McDonnell Douglas Corp. v. Green, 411 US 792, 802 (1973). These elements are met when
Plaintiff can show:

(i) that he belongs to a racial minority; (ii) that he applied and was qualified
for a job for which the employer was seeking applicants; (iii) that, despite his
qualifications, he was rejected; and (iv) that, after his rejection, the position
remained open and the employer continued to seek applicants from persons of
complainant's qualifications.

Id. Though the McDonnell Douglas case involved only employer hiring practices, the criteria
that was developed in that case applies to discriminatory employer practices more gener-
ally. See BarbaraJ. Flagg, Fashioning a Title 1I Remedy for Transparently IWhite Subjective Deci-
sionmaking, 104 YALE L.J. 2009, 2030 (1995) (explaining that courts have recognized that
these elements may be modified to suit employment settings that differ from the facts of
the McDonnell Douglas case); Elizabeth M. Adamitis, Appearance M1latters: A Proposal to Prohibit
Appearance Discrimination in Employment, 75 WAsH. L. RExV. 195, 200 (2000) (stating that
"discrimination claims generally involve either disparate treatment [...] or disparate
impact").

29 See BAxRB.\NR LINDEMAN & PAUL GROSSMAN, EMPLOYMENT DISCRIMINATION LAW
9 (3d ed. 1996).

30 188 F.3d 652,656 (6th Cir. 1999) (company required plaintiff, a Black woman, to get
pre-approval from management to change the hairstyle she wore to work because some of
the hairstyles she had previously worn were "eye catching" and, therefore, violated the
company policy requiring women to have a "neat and well groomed hair style").

'31 LINDLAON & GROSSNIAN, supra note 29, at 81-83.
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posed to other groups."32 Disparate impact claims are typically the
focus of claims such as that in Rogers v. American Airlines, which
challenged the "neutral" content, not the uneven enforcement, of
the grooming policies. A plaintiff seeking to have a grooming pol-
icy struck down under a disparate impact theory must show that
while an employer's policy prohibiting braided hairstyles is neutral
on its face, the impact of the policy adversely affects Black women
because the hairstyle is worn predominantly by Black females."'

If a plaintiff can establish the elements of a Title VII case
under a disparate impact approach, courts then look toward the
defendant employer to articulate a "legitimate, non-discrimina-
tory" explanation for the adverse employment action." Title VII
allows for employers to engage in legitimate business practices that
are either a "bona fide occupational qualification reasonably neces-
sary to the normal operation of that particular business or enter-
prise" or a "business necessity. ''5 Examples of such reasons may
include "employer's public image, safety concerns or enhancing
employee morale and productivity by preventing needless conflicts
or distractions."36 If an employer can provide such a reason, the
policy is justified and plaintiff has no cause of action.

In articulating the reason for a particular restriction, an em-
ployer must be able to show that a challenged employment prac-
tice "has a demonstrable relationship to successful performance of
the jobs for which it [is] used."37 But in deciding whether or not
the proffered reason is sufficient to combat the alleged discrimina-
tion, courts have a great deal of discretion. Professor Barbara
Flagg notes:

32 See generally 42 U.S.C. § 2000e 2(k) (1999); Hazen Paper Co. v. Biggins, 507 U.S. 604,
609 (1993) (quoting International Brotherhood of Teamsters v. United States, 431 U.S.
324, 335 n.15 (1977)); Dothard v. Rawlinson, 433 U.S. 321, 329 (1977); General Electric
Co. v. Gilbert, 429 U.S. 125, 137 (1976); Albemarle Paper Co. v. Moody, 422 U.S. 405, 422,
425 (1975); Griggs v. Duke Power Co., 401 U.S. 424, 430-32 (1971).

33 See Lanning v. Southeastern Pennsylvania Transp. Authority (SEPTA), 181 F.3d 478
(3d Cir. 1999) (arguing that Title VII was meant to prohibit over discrimination and "prac-
tices that are fair in form but discriminatory in practice"); Griggs v. Duke Power Co., 401
U.S. 424, 429-30 (1971) (stating that "the objective of Congress in the enactment of Title
VII [... ] was to achieve equality of employment opportunities and remove barriers that
have operated in the past to favor an identifiable group of white employees over other
employees").

34 See 42 U.S.C. § 2000e 2(k) (1999); Griggs, 401 U.S. at 424; Bullington v. United Air-
lines, 186 F.3d 1301, 1311-12 (10th Cir.1999); Mardell v. Harleysville Life Insurance, 31
F.3d 1221, 1240 (3rd Cir. 1994).

35 See 42 U.S.C. § 2000e 2(k)(1999); Bullington, 186 F.3d at 1311-12; Mardell, 31 F.3d at
1240.

36 Marc A. Koonin, Avoiding Claims of Discrimination Based on Personal Appearan ; Grown-
ing and Hygiene Standards, 15 LxB. L-w. 19, 21 (1999).

37 Griggs, 401 U.S. at 431.
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This rather vague formulation leaves unresolved a number of
important questions regarding.. .the kind of purposes that suf-
fice as justification, the kind of proof necessary to establish a
relationship between the purpose and the challenged practice,
the requisite strength of that connection, the importance of the
employer's asserted purpose and the relationship between the
concepts of business necessity and job relatedness. None of
these issues has been definitively resolved by the Supreme
Court.38

The discretion Professor Flagg highlights leaves courts with great
latitude in deciding the outcomes of these types of cases. This dis-
cretion comes into play when courts adopt a balancing approach
that weighs the employee interest or activity being curtailed against
the infringement of the business' interest in maintaining the pol-
icy. When grooming policies are involved, courts have required
very little in the way of justification from employers. This is evi-
denced in Rogers v. American Airlines, the seminal case on Black wo-
men and hair grooming autonomy.

B. Rogers v. American Airlines
Renee Rogers was a Black woman employed by American Air-

lines for eleven years generally and for one year as an airport oper-
ations agent. 9 Her duties involved "extensive passenger contact,
including greeting passengers, issuing boarding passes and check-
ing luggage. '40 Rogers was fired because she wore her hair in a
braided "corn-row" style contrary to American Airlines' grooming
policy.41 Upon her termination and after exhausting her adminis-
trative remedies, she filed suit against American Airlines seeking
$10,000 in damages, as well as injunctive and declaratory relief
against enforcement of American Airlines' grooming policy.4 2

Relying upon the Thirteenth Amendment of the U.S. Consti-
tution43 and Title VII of the Civil Rights Acts of 1964,44 Rogers
alleged that she was discriminated against because she was a wo-
man, and more specifically, a Black woman. 45 At trial, Rogers ar-
gued that the "corn-row" had a "special significance" for Black

38 Flagg, supra note 28, at 2022.
39 Rogers, 527 F. Supp. at 231.
40 Id
41 Id.
42 Id.
43 See U.S. CONST. amend. XIII (which states "Neither slavery nor involuntary servitude,

except as a punishment for crime whereof the party shall have been duly convicted, shall
exist within the United States, or any place subject to their jurisdiction").

44 42 U.S.C. § 2000(e) et seq. (1976); § 1981 (1999).
45 Rogers, 527 F. Supp. at 231.

20011
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women that was "reflective of [the] cultural, historical style and es-
sence of the Black women in American society."4 6 Renee Rogers
compared her braided hairstyle to the "Afro-bush" hairstyle worn
by Black men and women arguing that

There can be little doubt that, if American had adopted a policy
which foreclosed Black women/all women from wearing hair
styled as an 'Afro/bush' that policy would have very pointedly
racial dynamics and consequences reflecting a vestige of slavery
unwilling to die (that is, a master mandate that one wear hair
divorced from one's historical and cultural perspective and oth-
erwise consistent with the 'white master' dominated society and
preference thereof.)47

In resolving Renee Rogers' Title VII claim,4" the Southern Dis-
trict of New York found that American Airlines did not discrimi-
nate against Rogers for three reasons: (1) the grooming policy
equally applied to all genders and races, (2) the policy only regu-
lated something that could easily be changed, namely Rogers' hair
and (3) that the wearing of the hairstyle did not concern a matter
of high importance with respect to constitutional issues.4 '

In reaching these conclusions, the court viewed Rogers' claims
of sex and race discrimination separately5° but it could have at-
tempted to view the claims in tandem under a "sex-plus" discrimi-
nation framework.5 A "sex-plus" approach is the judicial system's
attempt to allow Black women to bring discrimination suits based
on sex and race. To show "sex-plus" discrimination, Rogers would
have had to prove that American Airlines used the fact that she was
Black, as a pretext to discriminate against her because she was fe-
male. In this way, the court would have been able to view the rela-
tionship that existed between her race and sex discrimination

46 Id. at 231-32.
47 Id. at 232.
48 See id., at 231. American Airlines moved to dismiss the 13th Amendment claim be-

cause it did not apply unless Renee Rogers could allege that she did not have the option of
leaving her job. The court granted this motion, holding that the motion dismissing Renee
Rogers' claims was "meritorious."

49 1& These reasons are not clearly distinguished in the opinion. Instead the court
explores these ideas throughout the opinion and relies on these reasons in varying degrees
to explain its holding.

50 See id. The court first disposed of Roger's sex claim and then proceeded to her race
claim but nowhere does the court look at the tvo in tandem.

51 This theory was first recognized in Phillips v. Martin Marietta Corp., 400 U.S. 542
(1971) (holding that employer's adverse actions towards women with school age children
constituted discrimination under Title VII). See Willingham, 507 F.2d at 1088-89; Jefferies,
615 F.2d at 1032 (applying Phillips to hold that Black women constituted their own cate-
gory of protected status).

[Vol. 7:115
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claims.12 However, the Rogers court took a different approach.5 3

Instead, the Rogers court adopted an approach that required Rog-
ers to categorize the evidence of her discrimination as evidence of
either gender or race discrimination, but not both.

Under this framework, Rogers could have prevailed if she had
shown that (1) she was discriminated against because of her race,
(2) she was discriminated against because of her gender, (3) she
was discriminated against because of her race and her gender and
each could be proven independently. According to the court, Rog-
ers was unable to prove either race or gender discrimination. The
court dismissed Rogers' sex discrimination claim quickly, noting
that:

Many men have hair longer than many women. Some men have
hair long enough to wear in braids if they choose to do so. It
follows, therefore, that an even-handed policy that prohibits to
both sexes a style more often adopted by members of one sex
does not constitute prohibited sex discrimination.54

The Rogers' court also held that the disposition of plaintiffs race
discrimination claim would "clearly be the same [...] [as the analy-
sis of the sex claim] [... .] except for plaintiffs assertion that the
'corn row' style has a special significance for black women."55

Though this argument would seem to foreshadow a willingness to

52 Although this approach might have allowed the court to view her race and sex dis-
crimination claims in tandem, it would have provided her little legal remedy because Rog-
ers would have had to show that American Airlines used the fact that she was Black (her"plus") as a pretext to discriminate against her as a woman (a protected category). This
approach would have rendered a discussion of race discrimination irrelevant, because gen-
der (and not race) would have been the "real" reason for the discrimination she exper-
ienced. See Peggie R. Smith, Separate Identities: Black Women, Work and Title VII, HAIRv.
WOMEN'S LJ. 21 (1991) (arguing that the sex "plus" analysis is undesirable because it ren-
ders a discussion of racism irrelevant and thus fails to adequately address intersecting
claims of discrimination); Trina Grillo, Anti-Essentialism and Intersectionality: Tools to Disman-
tle the Master's House 10 BERKELEY WOMEN's L., 16, 18 (1995); Angela P. Harris, Race and
Essentialism in Feminist Legal Theory, in CRrria-L RACE THEORY- THE Cu-rING EDGE 257
(Richard Delgado, ed., 1995) (arguing that this approach mistakenly assumes that the op-
pression experienced by Black women can be understood mathematically as simply the
sum total of race discrimination plus sex discrimination, and that the experiences of Black
women cannot be defined as experiences like that of White women "plus" some "ineffable
and secondary characteristic, such as skin tone added on").

53 The emergence of sex plus discrimination claims created a backlash among courts
that sought to prevent abuse of "plus" factors to bring cases of alleged wrongfully discrimi-
nation that likely influenced the Rogers decision. See, e.g., Judge v. Marsh, 649 F. Supp. 770
(D.D.C. 1986) (holding that the sex-plus approach would create a "many headed Hydra" if
followed in the extreme where "protected sub-groups would exist for every combination of
race, color, sex, national origin and religion"). As a result of this backlash, courts like
Rogers limited plaintiffs to categorizing evidence of discrimination as either race or sex
discrimination.

,14 Rogers, 527 F. Supp. at 231.
55 Id.
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consider Rogers' claims as a Black woman, the court never dis-
cusses her claims in this context. Instead, the court considered
Rogers' race discrimination claim only after it had already dis-
missed her gender discrimination claim.

On the issue of race discrimination, the court concluded that
"[p] laintiff's allegations did not amount to charging American Air-
lines with 'a practice of creating a working environment heavily
charged with ethnic or racial discrimination,' or one 'so heavily
polluted with discrimination as to destroy completely the emo-
tional and psychological stability of minority group workers.""
The court reasoned that "an all-braided hair style is an 'easily
changed characteristic,' and, even if socioculturally associated with
a particular race or nationality, is not an impermissible basis for
distinctions in the application of employment practices by an
employer."57

This conclusion is informed by a recognition that courts do
not often uphold appearance policies that regulate immutable char-
acteristics.58 The Rogers court appeared to acknowledge this reality
when it noted that Rogers "might be correct" that a policy prohibit-
ing Afros would be discriminatory because such a ban would "im-
plicate the policies underlying the prohibition of discrimination on
the basis of immutable characteristics."59 The court quickly noted,
though, that Afros could be distinguished from Plaintiff's hairstyle
because Afros are a "natural" hairstyle,6" which makes them an im-
mutable characteristic, but braids presumably are not because they,
are a mutable characteristic.

Building on this mutable/immutable distinction, the court
also noted:

[T]he airline did not require plaintiff to restyle her hair. It was
suggested that she could wear her hair as she liked while she was
off duty and permitted her to pull her hair into a bun and wrap
a hairpiece around the bun during working hours. [...] Plain-

56 Id. at 234.
57 Id at 232.
58 In other words, a person should not be fired simply because she is a woman or be-

cause she is Black since a person cannot chose her race or gender. When the subject of
regulation is a mutable characteristic, i.e. traits that are within one's control, the policy is
upheld. In these cases, courts have held that appearance policies that regulate mutable
characteristics do not violate Title VII because employees can change these characteristics
at will. See, e.g., Austin v. Wal-Mart Stores, Inc., 20 F. Supp. 2d 1256 (1998). See also Karen
Engle, The Persistence of Neutrality: The Failure of the Religious Accommodation Provision to Rf-
deem Title VII, 76 TEX. L. REv. 317, 353 (1997) (defining immutable characteristics as trait's
that are a product of nature and therefore are outside of the employee's control).

59 Rogers, 527 F. Supp. 232.
60 Id

[Vol. 7:115
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tiff has failed to allege sufficient facts to require defendants to
demonstrate that the policy has a bona fide business purpose.
Save for religion, the discriminations on which the Act focuses
its laser of prohibition are those that are either beyond the vic-
tim's power to control or that impose a burden on an employee
on one of the prohibited basses. [...] A [...] policy that distin-
guishes on some ground, such as grooming codes or length of
hair is more closely to the employer's choice on how to run his
business than the equality of opportunity.61

This reasoning allowed the Rogers court to argue not only that
Renee Rogers' hairstyle was a mutable characteristic, 62 but also that
hair is of relatively low importance in terms of constitutional inter-
ests. '63 This finding is typical of courts put to the challenge of
resolving discrimination claims based on appearance standards
where courts routinely hold that grooming regulations have little
effect on employees and that the right of employers to institute
such policies is paramount. 4 As Rogers demonstrates, courts often
summarily dismiss cases that challenge grooming requirements,65
considering them "simply too trivial to implicate equal employ-
ment opportunity concerns. '6 6

61 Id. at 233.
62 Later in this Article, I argue that the texture of Black hair is an immutable character-

istic and as such requires styling options like braids for manageability and control. My
argument is that hairstyle is at least partially immutable because hair texture limits the
choices that are available. While it is true that a Black woman can choose to unbind her
braids, it is also true that a Black man could choose to shave off an Afro. The recognition
afforded to Afro hairstyles by the Rogers court is applicable to braids as well, and it was
dishonest of the court to make this distinction.

63 Rogers, 527 F.Supp. at 231.
64 See generally Earwood v. Continental Southeastern Airlines, 539 F.2d at 1351 (stating

that "discrimination based on factors of personal appearance does not necessarily restrict
employment opportunities and thus is not forbidden"); Barker v. Taft Broadcasting Co.,
549 F.2d 1084 (1977) (stating that "[elmployer grooming codes requiring different hair
lengths for men and women bear such a negligible relation to the purposes of Title VII
that we cannot conclude that they were the target of the Act); Knott v. Missouri Pac. R.R.
527 F.2d 1249, 1252 (8th Cir. 1975) (stating that "[w]here, as here, such [...] [personal
grooming] [...] policies are reasonable and are imposed in an evenhanded manner on all
employees, slight differences in the appearances requirements for males and females have
only a negligible affect on employment opportunities"). See also Johnson v. Delchamps,
Inc., 897 F.2d 808, 810 (5th Cir.1990); Brannan v. Wyeth Laboratories, Inc., 526 So.2d
1 101, 1103-04 (1988); Pechon v. National Corp. Service, Inc., 100 So.2d 213 (1958); Carter
v. United States, 407 F.2d 1238, 1243 (D.C. Cir. 1967); Lockhart v. Cedar Rapids Commu-
nity School DisL, 577 N.W.2d 845, (Iowa, 1998).

65 Engle, supra note 58, at 351 (1997). According to Engle:
Although such regulations are seen to have minimal effect on employees, the
right to institute them is often elevated to a fundamental right of the employer
[...] even if courts have not gone so far as the call the employer's right funda-
mental, they have gestured toward the need to give employers the freedom to
regulate the way their employees dress and groom.

66 See Katharine T. Bartlett, Only Girls Wear Barrettes: Dress and Appearance Standards, Com-
munity Norms and Workplace Equality, 92 MICH. L. REv. 2541, 2556 (1994). See also Willing-
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The prohibition of ethnic hairstyles for Black women persists
even after the Rogers decision in 1982.67 Since Rogers, Black women
challenging discriminatory grooming policies have filed a number
of cases against their former employers. 68 However, successful ver-
dicts for plaintiffs have been largely out of reach because opinions
have either relied on Rogers directly69 or advanced Rogers-esque rea-
soning7 ° to deny plaintiffs' claims.7 1

Furthermore, the approach taken in Rogers is not limited to
the employment context. Last year, the District Court of Maryland
considered a Black female student's right to wear an African styled
head-wrap to school in light of her school district's prohibition of
hats in school buildings in Isaacs v. Board of Education of Howard
County Maryland.72  The Isaacs court held that even though the
headwrap "may lack some of the characteristics that make other

ham v. Macon Tel. Publ'g Co., 352 F. Supp. 1018, 1021 (M.D. Ga. 1972), affd 507 F.2d
1084 (5th Cir. 1975) (noting that "this court, without a far more certain mandate from
Congress than that contained in Title VII, will not be party to what it considers a ridicu-
lous, unwarranted encroachment on a fundamental right of employers [...] [to proscribe]
[...] reasonable grooming standards which take cognizance of societal mores").

67 See, e.g., Jim DeSimone, Manager's Policy Reversed at Wendy 's: Braids Allowed, ORLvNDO
SErINFEL, Sept. 4, 1995, at A14 (reporting that the Franchise President of Wendy's Old
Fashioned Hamburgers reversed a Virginia store manager's policy that prohibited employ-
ees from wearing braided hairstyles after student employees called the manager's ban
"racist").

68 See, e.g., Hollins v. Atlantic Company, Inc., 188 F.3d 652 (6th Cir. 1999); McBride v.
Lawstaff, Inc., No. 1:96-CV-0196-CC, 1996 WL 755779 (N.D. Ga. Sept. 6 1996); McPherson
v. Shoney's Colonial, Inc., CIV. A. No. 95-0069-C, 1996 WL 684437 (WD. Va. Nov. 21,
1996); Ali v. Mount Sinai Hospital, No. 92 CIV. 6129 1996 WL 325585, (S.D.N.Y. June 12,
1996); Cooper v. American Airlines, 149 F.3d 1167 (4th Cir. 1998).

69 McBride v. Lawstaff, Inc., No. 1:96-CV-0196-CC, 1996 WL 755779 (N.D. Ga. Sept. 6
1996).

70 See, e.g., McPherson v. Shoney's Colonial, Inc., CIV. A. No. 95-0069-C, 1996 WL
684437 (W.D. Va. Nov. 21, 1996) (stating that "there is no evidence that defendant's ac-
tions [regarding plaintiff's hairstyle] were sufficiently intolerable that an objective person
would have felt compelled to resign. Plaintiff was asked to modify her hairstyle while at
work by putting her hair "up," and that this temporary modification did not require plain-
tiff to cut her hair or in any other way permanently alter her appearance"); Ali v. Mount
Sinai Hospital, No. 92 CIV. 6129 1996 WL 325585, (S.D.N.Y. June 12, 1996) (holding that
disparaging comments from Plaintiff's manager regarding her ethnic hairstyle failed to
serve as evidence of racial discrimination); Cooper v. American Airlines, 149 F.3d 1167
(4th Cir. 1998) (upholding the trial court's decision, granting American's motion to dis-
miss and noting that this finding was supported because the policy to abandon the former
all out prohibition of braided hairstyles, in favor of a very limited acceptance of braided
hairstyles did not constitute an unlawful employment practice).

71 Seen.70. But see Hollins v. Atlantic Company, Inc., 188 F.3d 652 (6th Cir. 1999) (hold-
ing racial discrimination was sufficiently pled where only Black female employees were
required to seek permission for the hairstyles they wore to work). Hollins is only a limited
victory for Black women because it involved a case where the grooming policy ias actually
drafted in a non-discriminatory manner, but the management opted to enforce it differ-
ently based on the employee's race. As such, this case is not a disparate impact case like
Rogers because cases like Rogers indict the content, rather than the enforcement of groom-
ing policies.

72 40 F. Supp. 2d 335 (D. Md. 1999).



THE BRAIDED UPROAR

hats particularly disruptive"73 and although headwraps did not
cause any "noticeable disturbances in the few hours that [plaintiff]
wore it at school,"74 the Board of Education could prohibit plaintiff
from wearing her headwrap during school. To justify its decision,
the court noted that plaintiff was "free to wear the headwrap
outside of school and [...] [was] [...] even free to wear the head-
wrap to and from school."7" To the extent that courts like Isaacs
are advancing the same types of arguments demonstrated in Rogers,
reexamination of the opinion is warranted.

II. WHY ROGERS v. AMERICAN AIRLINES IS WRONG

The Rogers court found that American Airlines did not discrim-
inate against Renee Rogers for three reasons: (1) the grooming
policy equally applied to all genders and races, (2) the policy only
regulated something that could easily be changed, namely Rogers'
hair and (3) that the wearing of the hairstyle did not concern a
matter of high importance with respect to constitutional issues.
However, reconsideration of the opinion reveals that the court was
wrong on all three accounts because (1) discrimination did exist
though the grooming policy equally applied to all genders and
races, (2) the fact that hairstyles are easily changed is irrelevant to
the charge of discrimination and because (3) hairstyles specifically
and appearance generally is a matter of high importance deserving
of legal protection. All three of the Rogers arguments are wrong
because they are based on erroneous assumptions that will be in-
dicted individually in the proceeding Parts of this Section.

A. "Neutral" Policies Can Discriminate
1. Transparency, Neutrality and Aesthetic Values

Initially, the Rogers court claimed that American Airlines' pro-
hibition of braided hairstyles was neutral and therefore did not dis-
criminate. However, that policy and other non-scientific policies
that claim to be neutral should be met with the highest level of
skepticism because such policies are rarely, if ever, neutral. In par-
ticular, grooming codes are unlikely to be neutral because they rely
on notions of aesthetic beauty that depend heavily on societal
norms. Most appearance codes and grooming policies reflect dom-
inant social norms, which is to say that that they reflect White,

73 I&
74 Id.
75 1d.
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male, heterosexual and Christian images of proper grooming,
beauty and aesthetics. 76

This proposition is fairly easy to prove if one considers who is
actually at the helm of decision-making regarding grooming stan-
dards. Two centuries of discriminating against and taking advan-
tage of minorities has resulted in White males having a
disproportionate share of business ownership and decision-making
power within corporate structures.77 As a consequence, grooming
standards and similar rules grant power to White men because they
tend to occupy the roles of employers, administrators and authority
figures more frequently. 7 These men are limited by their own ex-
periences and are unlikely to make decision based on anything but
their own experiences.

Empirical evidence has shown that race "nearly always" influ-
ences decisions "including those decisions that are believed to be
'race neutral. ' ' 79 These findings establish a basis for the "trans-
parency phenomenon," which Professor Flagg defines as "the ten-
dency of whites not to think about whiteness, or about norms,
behaviors, experiences or perspectives that are white specific." '

Professor Flagg explains:
Just as whites tend to regard 'whiteness' as racelessness, the
transparency phenomenon also affects white's decision making;
behaviors and characteristics associated with whites take on the
same aura of race neutrality. Thus white people frequently in-
terpret norms adopted by a dominantly white culture as racially
neutral and so fail to recognize the ways in which those norms
may be in fact covertly race-specific. 8

Transparency occurs because social dominance has prevented
Whites from ever experiencing a world where White perspectives,
expectations and values are not the standard by which all others
are measured.82 Indeed, only Whites have the type of social power
that elevates their expectations to seemingly "neutral" status.Yt
Whites work and live in environments that are predominantly

76 See Kare, supra note 15, at 1398.
77 Flagg, supra note 28, at 2036.
78 Klare, supra note 15, at 1438.
79 Flagg, supra note 11, at 976 (reviewing social scientists' research on discretionary

decision making and concluding that "the pervasiveness of the transparency phenomenon
militates against an unsupported faith by whites in the reality of race-neutral decision
making").

80 Id. at 956.
81 Flagg, supra note 28, at 2013.
82 Flagg, supra note 11, at 987.
83 Id.
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White and thereby rely both consciously and subconsciously on
mostly White referents in formulating the criteria upon which
"neutral" decisions are made. 4

Professor Flagg does not address transparency as it relates to
grooming standards, but an application of that concept to this is-
sue is appropriate. "Neutral" grooming policies often adopt White
beauty norms which are considered to be "somehow universal, ob-
jective, acontextual and natural"85 even when they are not. In ap-
plying transparency theory to the Rogers decision, it is plain that
American Airlines' "no braids" policy supported the belief that
only straight, smooth or unbraided -(in other words White) hair
was appropriate for the workplace. Although neutral on face, this
preference was discriminatory because such hairstyles are contrary
to the natural hairstyles of most Black women.86 This inconsis-
tency, understood in light of the transparency phenomenon dis-
cussed above, shows that American Airlines' policy was not neutral
in terms of content even though the policy was impartially
enforced.

Transparency is a very real form of "unconscious racism."
When a grooming policy relies on White norms to establish an ap-
propriate appearance in the workplace, the implicit message is that
non-White appearance choices, even non-White people, are not ap-
propriate in the workplace. Although one can argue that uncon-
scious racism is not "as bad" as conscious racism, 7 such an
argument is spurious. As long as unconscious racism proceeds un-
questioned, Whites have an "incentive" to repress and deny the bi-
ased behaviors they may possess and that repression is
counterproductive to racial equality.88 As long as White, male deci-
sion-makers' "neutral" policies are insulated from criticism, dis-
crimination against minorities will go unchecked and
discriminatory policies will persist.

Professor Jody Armour argues that "[r]acism and racial dis-
crimination are blights on the glory of American democracy. They
wither hopes, dreams, and ambitions of millions of Americans.
Left unchecked, they pose the greatest internal threat to this na-
tion's peace and prosperity. To remove them, we must first expose

84 Id. at 972.
85 Kang, supra note 12, at 306.
86 See, e.g., id. at 365 (noting that Black hair has different color, texture and curl con-

tent than White hair); Tarpley, supra note 14, at 1378 (noting that it can be argued that
hair texture rather than skin color may determine racial classification).

87 See Flagg, supra note 11, at 987.
88 See id.
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them[.] ' 89 Though Professor Armour's analysis does not specifi-
cally include rejecting restrictive grooming standards, such a rejec-
tion exposes unconscious racism in the workplace.'U The Rogers
court's faith in American Airlines' seemingly neutral policy was
misguided because the content of the policy, even when impartially
enforced, had a disparate impact on Black women.

2. Neutrally Applied Policies Still Discriminate

The Rogers court assumed that a policy does not discriminate if
it is equally applied to all races and all genders. However, the
court failed to realize that content issues aside, the application of
the policy to all races and both sexes could have decidedly non-
neutral effect on Black women. American Airlines discriminated
against Renee Rogers by denying her the right to wear her hair in a
way that conformed to her own cultural and sexual identity. They
enforced a grooming policy that limited her grooming options to
choices that were inconsistent with her identity as a Black woman.

Although the policy applied to Black and White women alike,
only Black women were denied the ability to wear a hairstyle that
was reflective of their cultural identity. As argued above, trans-
parency ensures that White women are allowed to wear hairstyles
that are consistent with their culture because White culture serves
as a referent for grooming policies. Beyond this, White women do
not attach the same cultural meaning to braided hairstyles that
Black women attach.91

There are many reasons Black women may braid their hair.
Some braid their hair because the hairstyles employed by White
women, and perpetuated as the norm for all women, are incompat-
ible with the texture and nature of Black hair.92 Black women who
wish to "forsake [the] chemical straighteners and relaxers" neces-

89 JODY D. ARMOUR, NEGROPHOBL, AND REASONABLE RAcIsMf 158-59 (1997).
90 See generally id.
91 The research on the importance of braids to Black women is interesting in light of

the court's allegation in Rogers that Renee Rogers was only inspired to wear her hair in
braids after the look become popular after the White actress Bo Derek wore a similar hair-
style in the movie 10. See Rogers, 527 F. Supp. at 232.

92 See Tarpley, supra note 14, at 1378 (stating that "[s]traight hair is traditional of the
white woman. Kinky hair, in its tight curly nature is the illegitimate hair of the Black
woman. Hairstyles such as braids are illegitimate for Eurocentrics and designate a radical
Black woman"); Bond, supra note 7, at 8 (interviewing with Taalib-Din Abdul, owner of
Cornrows & Co., a salon that specializes in treating Black hair, who noted that "re-educat-
ing African and African American [women] on proper care and maintenance of [their]
hair [ ... ] means rejecting perms, relaxers, curls and other artificial treatments and ac-
cepting the 'nappy kinky, overcurly, thick, coarse, can't get-a-comb-through' hair with
which most black women are born. Braiding is the ideal treatment for African American
hair").

[Vol. 7:115
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sary for straight or smoothed hairstyles have embraced
"dreadlocks, braids, twists and variations of the Afro" as a natural
hairstyle alternative.93 Some Black women like braided hairstyles
because they are easy to maintain and appeal to their sense of
beauty. 4 Others braid their hair because the practice of braiding
is African in origin,95 specifically a practice of Black women.96 By
donning braids, a Black woman may be adopting a hairstyle that is
a "positive expression of ethnic pride."97

As between Black and White women, a policy that prohibited
braids had an effect on Black women that was substantially differ-
ent from the policy's effect on White women. While American Air-
lines' policy did apply to both Black and White women, only Black
women lost the ability to wear a hairstyle that was unique to their
culture. Black men were similarly unaffected by American Airlines'
grooming policy because all of the literature consulted for this Arti-
cle and supporting case law98 suggests that Black men do not wear
braided hairstyles as an expression of cultural identity.99

Deborah Pergament, of the Cook County Office of the Public
Guardian, notes that "hair serves as an important symbol of sexual-
ity" and that folk literature and mythology support the idea that for

93 See Lola Ogunnaike, Call it Natural or Nappy, Hair is Happy, THE SAN DIEGO UNION-
TPuB., Jan. 29, 1999, at E3, available at WL SDUT File. According to Ogunnaike:

Alex Wek, one of fashion's most sought-after models wears her hair in a close-
cropped, chemical free Caesar cut. The hip-hop star Lauryn Hill wears
dreadlocks - uncombed or twisted locks that were popularized by Rastafarians.
Rep. Sheila Jackson Lee, D-Texas, wears thick braids in the style known as
casama. And the tennis stars Venus and Serena NWilliams display their hair in
cornrow braids with beads.

Id.
94 Lisa Frazier, Inside Prince George's: Answers to Hairy Questions, THE WASHINGTON POST,

Apr. 7, 1999 at M02 available at WL WASHPOST File.
95 Bond, supra note 7, at 8 (noting that braids are a 4,000 year-old hairstyle that is

indigenous to Africa and was brought to America by slaves).
96 Caldwell, supra note 8, at 379 (noting that "wherever they exist in the world, black

women braid their hair. They have done so in the United States for more than four centu-
ries [...] [T]he practice of braiding is as American- black American - as sweet potato
pie").

97 Id. at 369.
98 See generally Hollins v. Atlantic Co., Inc., 188 F.3d 652 (1999); Cooper v. American

Airlines, 149 F.3d 1167(1996); McPherson v. Shoney's Colonial, Inc., CIV. A. No. 95-0069-
C, 1996 WIL 684437(1996); McBride v. Lawstaff, Inc., No. 1:96-CV-0196-CC, 1996 WL
755779(1996); Ali v. Mount Sinai Hospital, No. 92 CIV. 6129 1996 WIL 325585(1996); Rog-
ers, 527 F. Supp. 229 (1981); Carswell v. Peachford Hosp., 1981 WL 224(1981);Jenkins v.
Blue Cross Mutual Hospital Ins. Inc., 538 F.2d 164(1976).

99 Matt Zoller Seitz, Cultural Roots: A New Book Explores the Politics of Black Hairstyles, THE
STAR LEDGER, June 22, 1996 at 021 available at WIL STLGRN File (quoting JANICE KENY-
ATTA, BLAkCK FoLK's HAIR: SECRETs, SHAME, AND LIBERATION (1996) (stating that because
braids are an alternative to straightening one's hair and because Black women are more
likely than Black men to straighten their hair, the issue is one of greater concern to Black
women).
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women, hair is an important and powerful sexual symbol.'"" Psy-
chotherapist literature also reveals that women are more likely
than men to experience "greater overt distress and subconscious
conflict about their hair and its relationship to their attractiveness"
because "physical appearance and attractiveness are more salient
variables" for women. 101 Beauty and attractiveness "are often seen
as the major determinant in calculating a woman's social value or
status." 102 So, while some Black men may experience some con-
cern regarding their hairstyles, social acceptance does not impact
them as profoundly as it does Black women.'0 3

Beyond this, Black men (unlike Black women) have been able
to successfully litigate hair-grooming policies as racially discrimina-
tory.'" 4 In those cases, Black men have argued that Afros, not
braids, are a demonstration of cultural identity. 05 Black men have
enjoyed legal success defending the right to wear Afros that has not
been shared by Black women defending the right to wear braids.'"
While it appears that the Rogers court may have been willing to pro-
vide protection for Rogers' right to wear an Afro as an ethnic hair-
style, the court refused to view braids in the same light.

From a White woman's perspective, braids are just a "Black
thing" and from a Black man's perspective, braids are just a "wo-
man thing." Rogers failed to recognize that White women and
Black men do not attach the same meaning and significance to

100 Deborah Pergament, It's Not Just Hair: Historical and Cultural Considerations for An
Emerging Technology, 75 CHI.-KENT L. REv. 41, 45 (1999). According to Pergament:

In Western cultures, hair serves as an important symbol of sexuality. Psychoan-
alytic examinations of the meaning of hair in Western mythology and folk liter-
ature demonstrate that long haired women often symbolize women as phallic
monsters (i.e., Medusa), that women's long tresses represent the pubic region
and that the cutting of the hair is used to symbolize castration, loss of mother
and reparation. The importance and power of hair as a sexual symbol is also
evident in the rich symbolism of the medieval and traditional lyric poetry of the
Iberian Peninsula. Hair often serves as a symbol of a woman's virgin state. In
keeping with this symbolism, the fueros (local codes of law and custom) when
legislating for damage to different parts of the body, lists penalties for seizing a
woman by the hair. These codes suggest that the 'violation' of hair was seen as a
violation of the woman's honor.

Id.
101 Beverly Green, et al., Hair Texture, Length and Style as a Metaphor in the African American

Mother-Daughter Relationship, in PSYCHOTHERAPY WITH AFRICAN AMERICqN WOMEN 175 (Leslie
C. Jackson & Beverly Green, ed., 2000).

102 I&
103 Id. at 167.
104 See E.E.O.C. Dec., No. 72-1380 (Mar. 17, 1972); E.E.O.C. Dec., No. 72-0979 (Feb. 3,

1972); E.E.O.C. Dec., No. 71-2444 (June 10, 1971).
105 Id.
106 This Article does note that more Black men are wearing braided hairstyles. As the

popularity of hairstyles change, what remains to be seen is whether or not this streak of
success experienced by Black men defending Afros would continue if complaints asserting
the right to wear braided hairstyles are filed.
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braids that Black women do. On a broader level, Rogers also failed
to understand that Black women are affected by policies in ways
that are either different from or are not experienced by Black men
and White women. This failure reflects a broader legal history that
denies Black women legal action where Black men and White wo-
men are treated comparatively to one other.10 7

Where policies discriminate against Black women but do not
adversely affect Black men or White women, Black women have
been left without a valid legal claim. Professor Peggie Smith
argues:

No other group in America has had their identity socialized out
of existence, as have Black women. We are rarely recognized as
a group separate and distinct from black men or as a present
part of the larger group, "women" in this culture. [ ... ] When
black people are talked about the focus tends to be on black
men; and when women are talked about the focus tends to be
on white women. 08

Although Black women regularly experience racism and sex-
ism differently than Black men and White women, courts rarely
realize or acknowledge this fact.1"9 The Rogers decision is simply an
additional example of how courts refuse to find discrimination
where only Black women are involved. Courts seem to "virtually
ignore" Black women, assuming their experiences to be accounted
for in the tales of discrimination offered by Black men or White
women. 110 The premise that racism and sexism operate indepen-
dently, though often employed by courts and society at large, has
been proven wrong by history and contemporary reality.1 '

Racism and sexism combine to oppress Black women in ways
that White women and Black men do not experience. These op-
pressions mutually reinforce each other1 2 because discrimination
finds perceived legitimacy in other discrimination. Courts' disre-

107 See also DeGraffenreid, 413 F. Supp. at 142 (finding no discrimination occurred where
GM's "last hired, first fired" policy resulted in the dismissal of all Black female employees at
GM since 1970 because the company had hired (white) female employees and retained
black (male) employees).

108 Smith, supra note 51, at 21
109 Id. at 22-23.
110 Id. at 25.
III Caldwell, supra note 8, at 371-72.
1 l2 See Grillo, supra note 52, at 27. According to Grillo:

[O]ppressions cannot be dismantled separately because they mutually rein-
force each other. Racism uses sexism as its enforcer. Homophobia enforces
sexism by making people pay a price or departing from socialized gender roles.
And those of us who are middle-class or members of otherwise privileged elites,
can be used as unwitting perpetuators of others.
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gard of the relationship between sexism and racism allows the law-
ful protection of Black women to "slip through the cracks" of the
legal system.1"' The Rogers court held that American Airlines' pol-
icy did not discriminate on the basis of gender because all men
were prohibited from wearing the style and the policy did not dis-
criminate on the basis of race because all races were prevented
from wearing braids." 4 Black women face intersecting discrimina-
tion based on their race and gender and as such, Renee Rogers
slipped through the cracks of the legal system when she challenged
American Airlines' restrictive grooming policy.

The effect this "slipping" has on Black women is immense.
Black women feel the harms of discrimination in ways that are
unique. It is undeniably dreadful to be the target of racism or sex-
ism, but to be the target of both racism and sexism is devastating
because one is alienated from both her gender and her race.
Neither Black men nor White women experience the kind of dis-
crimination that a Black woman does. A Black woman does not
enjoy the status of her gender like Black men do and she is not
privileged by her race as White women are.115 In sharp contrast to
both White women and Black men, every part of a Black woman's
identity is subject to bigotry and discrimination because she has to
overcome prejudices regarding both her sex and her race.

B. Easily Changed Means Easily Assimilated

When courts are confronted with cases like Rogers, which raise
issues about cultural identity, a court can employ either an assimi-
lationist or a pluralist framework in resolving such issues. The ap-
proach that a court chooses will influence how much or how little a
policy may infringe upon an employee's interest and still be consid-
ered non-discriminatory in terms of Title VII. Professor Flagg ex-
plains the distinction between these two approaches: "[T]he
assimilationist interpretation [...] [holds] that equality means only
an equal opportunity to compete on a pre-existing field. [T]he
pluralist conception of equal opportunity [.. .] would require that
the field be altered in order to accommodate cultural differ-
ences." '16 Unlike pluralists, assimilationists are less inclined to be-

113 Caldwell, supra note 8, at 374.
114 Rogers, 527 F.Supp. at 231.
115 See Maria L. Ontiveros, Three Perspectives on Workplace Harassment of Women of Color, in

CGricAL RACE FENINIs~M: A READER 188 (Adrien K. Wing 1997); Judy Scales-Trent, Black
Women and the Constitution: Finding Our Place, Asserting Our Rights, in CRITIC it, R\(-E FEMl-
NISM: A READER 306 (Adrien K Wing, ed. 1997).

116 Flagg, supra note 28, at 2033.
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lieve that hairstyles, language choices and other characteristics that
distinguish ethnic groups from White culture stem from rights
worth protecting. Instead, assimilationists take the stance the dif-
ferences should be minimized to the extent that people are capa-
ble of minimizing them." 7

Rogers demonstrates an assimilationist bias that permeates
more recent cases based on cultural differences.118 This was evi-
denced by the Rogers court's "easy" solution for those workers seek-
ing to keep their jobs while at odds with the company's grooming
standards. The solution? Comply! Or in other words -Assimilate!
In keeping with the immutable/mutable characteristics distinction,
the court indicated that Renee Rogers could have easily changed
her hairstyle119 or pulled her hair in a bun and hid the braids
under a hairpiece if she wanted to abide with the grooming stan-
dard and keep her job.120

While it may have been physically easy for Rogers to comply
with American Airlines' policy, the message that this regulation
sends is not easy to accept for those forced to make the change.
Furthermore, upholding a policy simply because it is "easy" to com-
ply with has the effect of insulating the regulation from criticism.
When the court advocated that Rogers should have simply hidden
or covered up her braids, the court was advocating "the forcible
covering up of a black woman's hair, (which) connotes a demean-
ing servitude." 121 This is an argument that the Rogers'opinion fails
to address. Instead, the court seems comfortable suggesting that
Rogers should have simply complied with American Airlines' policy

117 Id. at 2034.
118 See generally Maatman, supra note 22, at 311-31 (citing Gutierrez v. Municipal Court,

838 F.2d 1031 (9th Cir, 1988), reh'gen bane denied, 861 F.2d 1187 (1988), vacated as moot,
490 U.S. 1016 (1989). According to Maatman:

"In grooming cases, the norm is a 'professional appearance,' which generally is
deemed one that conforms to white, non-ethnic standards. In language restric-
tion cases, English speaking is the baseline from which claims are measured,
and employers may reasonably restrict deviations from that norm. From this
norm-centered perspective, courts may see non-English speakers as a 'difficult
and sensitive problem for those around them who do not speak the language,'
even though the same could be said from the bilingual employee's perspective.
Similarly, courts may deem it unfair to ask English speaking employees to speak
multiple languages but perfectly natural to ask the same of ethnic employees.
On a more abstract level, they may acknowledge the history of language based
discrimination, but blame it on immigrants' unwillinguess to 'reserv[e] native
tongues and dialects for private and family occasions.'"

Id.
119 Rogers, 527 F. Supp. at 232.
120 Id. at 233.
121 Caldwell, supra note 8, at 390.
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and avoided the lawsuit altogether or that when she failed to com-
ply, her termination was justified.'22

Justifying Renee Rogers' termination by her refusal to abide by
the company grooming policy reflects what AttorneyJohn Kang re-
fers to as "White Aesthetics," an ideology that maintains that be-
cause of their "aesthetic inferiority" people of color should
continue to be subordinated. 2 ' ProfessorJanice Kenyatta provides
that "White Aesthetics" functioned in the days of slavery when
"slave owners taught African-Americans that their skin color, facial
features and hair texture was 'abnormal and unacceptable."" 2'' 2

Led to believe that the texture of their hair, among other charac-
teristics was inferior, Whites were able to denigrate the self-esteem
of Blacks.125

These same ideas continued in American Airlines' decision to
terminate Renee Rogers and the court's subsequent validation of
its action. Renee Rogers was fired because she wore a hairstyle that
was decidedly Black and, as such, fell outside what the company
considered an appropriate appearance. The implicit message of
the company's policy was that hair styled in a Black manner was not
appropriate for the workplace. When American Airlines could not
prevent Rogers from wearing her hair in this fashion, they decided
to eliminate her from the workplace altogether. Companies that
act in this way are able to preserve White dominated workplaces by
removing or punishing those workers who chose to not comply
with White grooming norms which intimates that Black looks (and
hence Black people) are "wrong" for the workplace. The result is
that Black people are either not taken as seriously as their White
co-workers or are discouraged from entering White dominated
work environments altogether.

122 Rogers 527 F. Supp. at 233. The court also argued that American Airlines' interest in
portraying a "conservative and business like image" outweighed Rogers' desire to express
her identity. However, nothing in the opinion explains why a braided hairstyle would be
inconsistent with a business-like and conservative appearance. It must also be noted that
the court in Rogers would have denied Rogers' claim even where American had not stated
or was unable to state a company purpose for the policy. See Bond, supra note 7, at 8
(stating that "[braided hairstyles do] not enjoy universal acceptance. Far from it: Corpo-
rate America and other forces of assimilation regard these tidy cranial furrows as a hostile
expression of "blackness"). This information, combined with the lack of an articulated
business justification for the braid prohibition on the part of American Airlines, and the
Rogers court's failure to demand such an explanation, casts doubt on whether or not the
policy serves any legal interest of the employer at all.

123 See Kang, supra note 12, at 287.
124 See Seitz, supra note 99 (QUOTING JANICE KENYATrTA, BLXCK FOLK'S RHRR SECRETS,

SHAME, AND LBERATION (1996)).
125 See Ogunnaike, supra note 93.
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American Airlines' decision to terminate Renee Rogers based
on her refusal to conform to White biased beauty norms has
broader implications than the opinion may suggest. Grooming
policies based on a limited interpretation impact which looks and,
consequently which people, are valued and perceived as legiti-
mate. 26 The result of which allows appearance discrimination to
be "a form of race discrimination that is as pervasive as it is pain-
ful."12-7 How people are regarded aesthetically has implications for
how they are treated in broader contexts.' 2 When a person's ap-
pearance is viewed by others and themselves as inappropriate, ille-
gitimate or even "ugly,"' 29 it is much easier to relegate their status
to the bottom of the barrel economically and socially, which justi-
fies a system of political oppression. 13 0

A deference to "White Aesthetics" has created a system where
Black people are devalued because of their very "Blackness." More-
over, Kang argues that "White Aesthetics" affects not only on how
Whites view Blacks, but also how Blacks view themselves and each
other.'' Acting on what they see in the society that surrounds
them, Blacks learn that "Whiteness" is the standard by which all
should be measured. When this happens, Blacks reject those fea-
tures in themselves and others that do not conform to white
norms, even though those features may be unique to their own
culture or ethnic heritage. 13 2 This denunciation of the self takes
shape in rejecting those features that highlight the physical differ-
ences that exist between Whites and non-Whites. In this way, hair
and other appearance choices become a proxy for greater social
legitimacy' 33 among society at large and within minority communi-
ties specifically. As one commentator has noted:

126 See Caldwell, supra note 8, at 393.
127 Flagg, supra note 28, at 2051.
128 See Caldwell, supra note 8, at 393. According to Caldwell:

U[ludgements about aesthetics do not exist apart from judgements about the
social, political and economic order of a society. They are an essential part of
that order. Aesthetic values determine who and what is valued, beautiful and
entitled to control. Thus established, the structure of society at other levels
also isjustified. What appears to be merely an aesthetic judgment in Rogers is
part of the subordination of black women and is inextricably connected to the
more obvious economic judgments reflected in other cases that affect black
women.

129 Id
130 Rang, supra note 12, at 309. The Jezebel myth, is the most obvious manifestation of

the relationship that exists between appearance and social regard. This idea is also more
developed in the next section of this Article.

131 Id
132 L
1"3' See Caldwell, supra note 8, at 383. According to Caldwell:

Hairstyle choices are an important mode of self-expression. For blacks and par-
ticularly for black women, such choices also reflect the search for a survival
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American culture is very seductive. It's natural when you've
been left out of the power structure to want the accoutrements
of its accepted norms. Whites define what is appropriate dress
for everything. . .It's very difficult to break out of that
mold.. .. [W]e want to identify with that power structure. We
readily adapt to their norms because it means you have arrived
in America.13 4

Professor Noliwe Rooks builds on this concept noting that
"[during pre-civil war times].. .it was believed that civilized people
had straight hair and black people weren't even human because
their hair was kinky. The closer one looked to whites in appear-
ance, the more deserving they were of rights and privileges in soci-
ety."'135 In this way, minority individuals seeking greater perceived
legitimacy attempt to comply with prevailing norms while disre-
garding or "hiding" those traits that do not comply in an attempt
to "fit in" with the mainstream. What follows is a discussion of the
impact of this "hiding" and exploration of the emotional harm it
causes for many minorities.

1. Masking and the Costs of Compliance
When minorities attempt to "fit" into white dominated cul-

ture, they create what Professor Montoya calls "masks" to help
[them] get along [... ] in society."' 3 6 These masks include being
careful to present oneself in an "appropriate" manner, speaking
without a discernable ethnic accent and even hiding what one re-
ally feels as a means of creating a "disguise" for "public" use.1" 7 In
the case of Black women, it can mean the use of products and de-
vices to achieve a look more consistent with white norms, which
will be discussed at greater length below.

Montoya notes that although "masking" may be a universal
condition in that we all seek to control how we present ourselves,
masking by oppressed groups leads to self loathing.13 As discussed

mechanism in a culture where social, political and economic choices of radical-
ized individuals and groups are conditioned by the extent to which their physi-
cal characteristics, both mutable and immutable, approximate those of the
dominant racial group. Hair becomes a proxy for legitimacy and determines
the extent to which individual blacks can 'crossover' from the private world of
segregation [...] into the mainstream of American life.

Id
134 See Charles Hurst, Sizing up the Problem: The Politics of Body Image for Women of Color,

THIRD FORCE, June 30, 1997, at 17 (quoting Glenice Pearson, a non-profit consultant
from South Carolina).

135 Lola Ogunnaike, supra note 93 (quoting NoLrkm RooKs, HAIRUSINC, (1996)).
136 Montoya, supra note 13, at 60.
137 Id. at 59.
138 Id. at 60.
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above, oppressed groups tend to mask those features that are ob-
jectionable to the dominant culture, namely those features that dis-
tinguish the oppressed from the dominant.139 The masks adopted
by the oppressed tend to be reflective of the dominant culture be-
cause of a desire to mirror and mimic those who "matter" the
most.140 This constant mimicry of the dominant group perpetuates
the subordination that is responsible for masking because it pre-
serves the images that the masks are made to portray.

Involuntary masking' 4' is painful and "evokes echoes of past
hurts, hurts one has suffered and hurts one hears about."'4 2 This
masking is passed down from old generations to new generations
as a "strategy [...] to accommodate, to resist, to subvert oppressive
forces"' 43 which means that masking (and all of the pain and sad-
ness associated with it) is inherited by new generations, perpetuat-
ing the system that creates such masks. Black women forced to
remove their braids and adopt a hairstyle that conforms to White
norms are "masked" in the manner described previously by Profes-
sor Montoya. Assimilation of this type requires adhering to beauty
and grooming standards that do not reflect one's own culture; -
i.e. it requires that a Black woman look like a White woman. In this
way, Black culture is thought of as wrong or at least less worthy
than the mainstream culture because a "mask" must hide it.

Although the imposition of rigid feminine beauty standards is
harmful to all women regardless of color,144 such standards
uniquely harm Black women. 145 When a Black woman does not, or
cannot, conform her appearance to the socially dominant stan-
dards, her pain, that derives from not being regarded as feminine,
is quantitatively and qualitatively different from that of a White wo-

139 Id.
140 Id.
141 As in the case of workplace grooming requirements.
142 Montoya, supra note 13, at 60.
143 Id.
144 Erin Texeira, A Story of Dread and Drama: Film: The Documentary "Nappy" Seemed to Reso-

nate with African-American Women ITho Saw It Last Week at the Fells Point Creative Alliance, THE
BALTIMORE SUN, Oct. 12, 1999, at 1E, available at WVL, BALTSUN File (interview of Lydia
Douglas). According to Douglas:

So just about every woman hates her hair. Multiply all the curling iron angst
and blow dried fretting by about 1,000 and you might begin to understand the
stress level of most black women when it comes to hair. If you're a black wo-
man, you have hair drama, no matter who you are. Even it it's not kinky, then
you have this "You're not Black enough" or "That's not real" [... ] because
beauty is associated with looking like a White woman and people don't want to
admit it.

Id.
145, See Caldwell, supra note 8, at 894.
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man. 146 A Black woman's inability to conform affects both her gen-
der and racial identity.147 For years, Black women have subjected
themselves to painful and onerous beauty tasks which include
chemical straighteners, 141 irons, and makeup in an attempt to fit
into the mainstream culture, 1 49 all the while learning that the char-
acteristics which set them apart from the mainstream culture are
disliked and shameful. 150

[N]o other group on the face of the Earth is as collectively ob-
sessed with altering their natural hair and no other group thinks
of or speaks of their hair in the derogatory terms151 we are all
familiar with in our community. [However...] there is nothing
negative, bad or ugly about [Black] hair except as white people
have defined it in relation to their hair and as blacks have ac-
cepted their incorrect conclusions.' 52

The resulting impact on a Black woman's, or more poignantly
a Black girl's, self esteem causes "immeasurable psychological and
dignitary harm."' 53 This cycle is perpetuated when young Black
girls grow up seeing White traits and features as the norm, while
they are told that if they want to be regarded as professional or
even worthy of acceptance that they must comply with such beauty
standards. bell hooks reveals this anecdote:

[My friend's] little girl is just reaching that stage of preadoles-
cent development where we become obsessed with our image,
with how we look and how others see us. Her skin is dark. Her
hair is chemically straightened. Not only is she fundamentally

146 See Harris, supra note 52, at 14.
147 Id.
148 See Ogunnaike, supra note 93 (quoting Ademola Mandella, owner of a New York

salon that specializes in "natural Black hairstyles" noting that none of these chemicals are
good for the hair and some can cause hair to break and/or fall off).

149 See Green, et al., supra note 101 at 169-170. According to Green, et al.:
[Black women) [...] describe the daily arduous task of grooming "Black" girl's
hair as well as the perceived need to do so. They also note that this strenuous
grooming does not transform the child into a "beauty" by the dominant cul-
ture's standards, but is presumed to be required just to make her "acceptable"
or minimally presentable.

id-
150 See Caldwell, supra note 8, at 383.
151 These derogatory terms include "kinky," "nappy," and "bad hair."
152 Seitz, supra note 99 (quotingJANICE KENYATrA, BLACK FOLK'S HAIR: SECRETS, Sl,1\UE,

AND LIBERATION (1996)).
153 See Caldwell, supra note 8, at 383; Green, et al., supra note 101 at 170 (noting that the

arduous grooming tasks described in footnote 146 have an impact on the psychological
well being of young Black girls). According to Green, White & Whitten:

[M]any African American girls reach the subconscious conclusion that "if
mother has to inflict such pain on me to bring me just to the level of acceptabil-
ity, then I must have been ugly indeed before the combing."
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convinced that straightened hair is more beautiful than curly,
kinky, natural hair, she believes lighter skin makes one more
worthy, more valuable in the eyes of others. Despite her par-
ents' efforts to raise their children in an affirming black context,
she has internalized white supremacist values and aesthetics, a
way of looking and seeing the world that negates her value. Of
course this is not a new story. I could say the same for my
nieces, nephews, and millions of black children here in the
States. What struck me about this little girl was the depth of her
pain and rage. She was angry. And yet her anger had no
voice 154

The cost of complying with Whiteness is anger and sadness for
those who feel that they must comply. Emotional injury undoubt-
edly exists for Black women who are alienated from their racial and
gender identities because they are forced to reject their own
features.

Some Black women are unwilling to submit to this process.
Like Renee Rogers, some Black women may decide to embrace the
way they look, and reject the idea of masking themselves. That
choice, however, carries serious consequences and should not be
regarded lightly.

2. The Cost of Non-Compliance: Being Jezebel
The alternative to assimilation is to voluntarily leave or be for-

cibly expelled from the workplace. These alternatives to assimila-
tion are often not an option because of the high risks associated
with leaving a current employer,155 such as loss of income or stabil-
ity, or the stigma attached to being fired.'56 This approach unfairly
gives employers the leverage to force an employee to chose be-
tween economic security and cultural identity. 157 For those who
chose not to assimilate, the implications for such a choice are great
and reflect long held and harmful stereotypes regarding Black
women.

A Black woman who rejects society's norms and expectations is
considered to be a 'Jezebel":' an illegitimate woman with loose

154 BELL HOOKS, BLACK LOOKS: RACE AND REPRESENTATION 3 (1972).
155 Klare, supra note 15, at 1348.
156 See Flagg, supra note 27, at 1012.
157 Klare, supra note 15, at 1442.
158 See The Christian Fellowship Connection, People of the Bible (last modified 1999),

athttp://home.earthlink.net/-web_hazard/ezebel.htm. According to The Christian Fel-
lowship Connection:

Uezebel was] [...] [t]he daughter of Ethbaal, the king of the Zidonians, and
the wife of Ahab, the king of Israel (1 Kings 16:31). Jezebel has stamped her
name on history as the representative of all that is designing, crafty, malicious,
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morals and values. 1"9 The 'Jezebel myth" exists in the dominant
society's perception of Black women who refuse to assimilate as il-
legitimate, illicit, or wanton people. 6 ' The myth ofJezebel is per-
petuated when the society adheres to grooming standards that
recognize Black hairstyles as inappropriate for the workplace. If a
Black woman exercises her choice regarding hairstyle, dress, or any
other aspect of her personal appearance that falls outside prevail-
ing grooming notions, others see her as rebelling against the
norm.

The origins of the myth ofJezebel clearly show why the perpet-
uation of this myth is especially hurtful to Black women. Histori-
cally, Jezebel served two functions. First, Jezebel, with her "wanton
and libidinous ways," made it easy for White slave-owners to de-
grade, rape, and otherwise dehumanize her and others like her,
and through association by color, all Black women."' After all, if
Jezebel was not considered a "legitimate" person, she was not de-
serving of any respect or protection. Secondly, Jezebel justified the
denial of womanhood to Black women because if a slave woman
was not viewed as a sexual animal, then she was not a "real" woman
and so her labor could be exploited in the fields. 16 2

Though things have changed in many respects since the pre-
civil war era, haunting glimpses of Jezebel persist where Black wo-
men who refuse to conform to social norms are regarded as wild
and wrong, and where their non-adherence to the social norms are
considered to be undeserving of protection. To be sure, Black wo-
men who chose not to sport straightened hairstyles have "long
faced unsettling and unpleasant reactions, including tormenting
comments by strangers, ostracism by relatives, prejudgments that

revengeful, and cruel. She is the first great instigator of persecution against the
saints of God. Guided by no principle, restrained by no fear of either God or
man, passionate in her attachment to her heathen worship, she spared no pains
to maintain idolatry around her in all its splendour. Four hundred and fifty
prophets ministered under her care to Baal, besides our hundred prophets of
the groves, which ate at her table (1 Kings 18:19). The idolatry, too, was of the
most debased and sensual kind. Her conduct was in many respects very disas-
trous to the kingdom both of Israel andJudah (21:1-29). At length she came to
an untimely end. As Jehu rode into the gates ofJezreel, she looked out at the
window of the palace, and said, "Had Zimri peace, who slew his master?" He
looked up and called to her chamberlains, who instantly threw her from the
window, so that she was dashed in pieces on the street, and his horses trod her
under their feet. She was immediately consumed by the dogs of the street (2
Kings 9:7-37), according to the word of Elijah the Tishbite (1 Kings 21:19).

Id.
159 Tarpley, supra note 14, at 1380.
160 Id. at 1388.
161 Id. at 1345.
162 Deidre E. Davis, The Harm That Has No Name, in CwTiaiL RACE FEdIINIs.\: A RE\DER

197 (Adrien K. Wing ed., 1997).
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they are somehow combative, even dismissal from jobs," as evi-
denced in Rogers. 63 These reactions are all carryovers from the
Jezebel myth. This perpetuation of Black women as Jezebels is a
dangerous stereotype. Professor Paulette Caldwell argues:

These stereotypes and the culture of prejudice that sustains
them exists to define the social position of black women as
subordinate on the basis of gender to all men, regardless of
color, and on the basis of race to all other women. These nega-
tive images also are indispensable to the maintenance of an in-
terlocking system of oppression based on race and gender that
operates to the detriment of all women and all blacks. 6

These stereotypes must be dismantled if America is to over-
come racial and sexual discrimination entirely. White women and
Black men have achieved some measure of rights progress by rebel-
ling against the stereotypes that form the basis of their oppressions.
Black women can progress more rapidly if similarly oppressive ste-
reotypes about them are dismantled. However, policies that ex-
pose Black women to negative consequences for having enough
self-respect to be their own women are unfair and damaging.

3. Spirit Murder
The devaluation of Black women, either through assimilation

or through destructive stereotypes like the Jezebel myth, under-
mines the ability of Black women to shed the role of victim and
move into more affirming roles. While appearance choices may
seem to be trivial "micro-discrimination," the cumulative impact of
such small incidents of discrimination amounts to "spirit mur-
der."' 65 "Spirit murder" occurs when hundreds and thousands of
major and minor spirit injuries and assaults combine to result in
the "slow death of the psyche, the soul and the persona, and it
affects all black women, whether [they] are in the depths of pov-
erty or in the heights of academia." '166

Workplace prohibitions against braids are not the only, and
perhaps not even the most substantial, incidents of racism and sex-
ism that a Black woman can and often does experience. Instead,
such policies contribute to an overall sense that Black women do
not deserve the same respect and opportunity that Whites and men
are given.

163 Ogunnaike, supra note 93.
164 Caldwell, supra note 8, at 376.
165 Patricia Williams, Spirit-Murdering the Messenger. The Discourse of Fingerpointing as the

Law's Response to Racism, 42 U. MIAMI L. REv. 127, 129 (1987).
166 1&
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Policies which have the effect of excluding Black women' 1 7

from the workplace contribute to other acts of racism and sexism
that combine to assault the psyche of Black women. "Spirit mur-
der" undermines the ability of Black women as a class to be full and
equal participants in any society because this psychological assault
reduces their status. Indeed, spirit murder prevents Black women
from realizing and acting upon their full potential to contribute
their thoughts and ideas to the marketplace. This in turn, affects
all Black people:

Black people must come to realize that our greatest strength,
our salvation secret [ ... ] is black women. Black men must un-
derstand that black women know both what should be done and
how best to do it in every aspect of our lives: business, educa-
tional, political, religious, economic, social and personal. Just as
we acknowledge women's power to give life, we must come to
recognize their power to sustain us in life during the critical
times to come. Black women have always been the salvation se-
cret of our people. It is time for them to assume formally the
positions they have always held-in fact.16 8

In order to achieve the type of status that Professor Bell articu-
lates, Black women must be free of social structures that minimize
and undermine their worth. The enforcement and approval of ra-
cist and sexist policies, like American Airlines' policy, maintains
these structures at the expense of Black women. Empowering
Black women to break away from these systems by rejecting policies
that exclude or devalue them would allow Black women to effectu-
ate a broader change in society. However shortsighted they may
be, policies which reflect, at best, an indifference to the concerns
of Black women are counterproductive to this change.

Recognizing that policies like American Airlines' and deci-
sions like Rogers substitute ease of compliance for sound policy
making renders the second justification for the Rogers decision in-
valid. This next Section explores the remaining justification for
the decision and argues that despite the court's insistence to the
contrary, hairstyle choice deserves more legal consideration than
the Rogers court was willing to provide.

167 Either literally by firing those who employ Black looks or simply by preventing Black
women from looking Black while at work.

168 DERRICK BELL, Forward to CRITICAL RACE FEMINISM, at xiv-xv (Adrien K. Wing ed.,
1997).

146 [Vol. 7:115
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C. Hairstyles are Important Legal Concerns

1. Constitutional Contexts

The Rogers court argued that hair is of "relatively low impor-
tance in terms of. . .constitutional interests" and that hairstyle
choice did not involve a "fundamental right."1 69 Contrary to the
court's opinion, hair, as a significant component of one's appear-
ance, plays an important role in self-expression. Individual appear-
ance choices reflect how one wants to be viewed by others in the
society,17 0 and thus brings hairstyle choices within the realm of self-
expression. 171 As such, this Section advances the argument that
the First Amendment should protect appearance choices.

The Supreme Court has long recognized that the First Amend-
ment applies not only to spoken words, but also to the use of ex-
pressive conduct and symbolic speech. 72 Scholars Rodney Smolla
and Melville Nimmer noted that the controversies that arise over
flag desecration and the use of symbols to communicate racial
and/or religious hatred demonstrate the extent to which symbols
and expressive conduct are capable of possessing communicative
value.' 73 To this end, the Court has even recognized in Tinker v.
Des Moines Independent Community School Distict1 74 and Cohen v. Cali-
fornia175 that specific appearance choices can convey constitution-
ally protected political messages.

169 Rogers, 527 F. Supp at 231.
170 See Klare supra note 15, at 1408.
171 See generally Caldwell, supra note 8, at 383 (arguing that appearance, especially hair,

is a major part of self-expression).
172 See, e.g., Texas v. Johnson, 491 U.S. 397, 404 (1989) (holding that flag burning is a

protected expressive conduct; the court notes that while the First Amendment "literally
forbids the abridgment only of 'speech,' it has long recognized that its protection does not
end at the spoken or written word"); Smith v. Goguen, 415 U. S. 566, 589 (1974) (White,J.
concurring) ("[a]lthough neither written or spoken, an act may be sufficiently communi-
cative to invoke the protection of the First Amendment"); Cowgill v. California, 396 U. S.
371 (1970) (stating that the display of a "mutilated' American flag constituted a "symbolic
expression"); Brown v. Louisiana, 383 U.S. 131, 142 (1966) (involving a silent sit-in a public
library, the court held that First Amendment protection is not "confined to verbal expres-
sion"); Garner v. Louisiana, 368 U.S. 157, 201 (1961) (Harlan, J. concurring) ("[tihis
Court has never limited the right to speak [... I to mere verbal expression"); Thornhill v.
Alabama, 310 U.S. 88 (1940) (holding that picketing is protected by the First Amend-
ment). Although it has recognized that some conduct is expressive, the Supreme Court
has never "articulated a fully satisfactory test for demarcating speech from non-communca-
tive conduct" Peter Meijes Tiersma, Nonverbal Communication and the Freedom of Speech, 1993
Wis. L. REv. 1525, 1533 (1993).

173 RODNEY SMOLLU & MELVILLE NIMMER, SMOLIA AND NIMMER ON FREEDOM OF SPEECH
§ 5.01 (1996).

174 393 U.S. 503 (1969) (holding that students were unconstitutionally disciplined by
their school for wearing black armbands to protest the Vietnam War).

175 403 U.S. 15 (1971) (holding that wearing a jacket that read "Fuck the Draft" in a
courthouse corridor was constitutionally protected).
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However, the Court has been fairly critical in evaluating what
activities are protected as expressive conduct. The Supreme Court
noted in Unites States v. O'Brien that "we cannot accept the view that
an apparently limitless variety of human conduct can be labeled
'speech' whenever the person engaging in the conduct thereby in-
tends to express and idea." '76 The Court noted later in City of Dal-
las v. Stranglin that "it is possible to find some kernel of expression
in almost every activity a person undertakes - for example, walking
down the street, or meeting one's friends at a shopping mall - but
such a kernel is not sufficient to bring the activity within the pro-
tection of the First Amendment." '177 As such, the Court has been
reasonably strict regarding the types of expressive conduct the First
Amendment protects.

The Supreme Court has never decided hairstyle issues within
the context of the First Amendment, 178 but many lower courts1 7 9

tend to hold that the First Amendment does not apply to hairstyle
choice. 80 To advance the claim that the First Amendment does
not protect hairstyle choice, courts have most commonly argued

176 U.S. v. O'Brien, 391 U.S. 367, 467 (1968). Contra Peter Tiersma, supra note 169, at
1533. According to Tiersma:

The Supreme Court has long recognized that the Free Speech Clause is not
limited to the literal meaning of 'speech,' or even to language in spoken and
written form but also extends to other types of nonverbal communication as
well, sometimes referred to as symbolic speech or expressive conduct. None-
theless, the Court has never articulated a fully satisfactory test for demarcating
speech from noncommuncative conduct. Indeed, at times the Court has
avoided the issue altogether, simply assuming for the sake of argument that the
specific conduct is a type of speech and then finding other reasons for holding
that the conduct does not merit First Amendment protection.

Ia.

177 City of Dallas v. Stanglin, 490 U.S. 19, 25 (1989).
178 SMOLL & NIfNER, supra note 173, at § 10.04[2] (citing Kelley v. Johnson, 425 U.S.

238 (1976), as the only case where the Supreme Court has upheld a hair regulauon.
Though the Court upheld the regulation without reference to the First Amendment, the
Court resolved the claim based on the Fourteenth Amendment).

179 These cases mainly concern hairstyle choices among students in the context of hair
regulation in public schools. While the employment arena may be different in many re-
spects, the potential communicative value of hair is not substantially different in either
context.

180 See Olff v. East Side Union High School Dist. 404 U.S. 1042 (1972); New Rider v.
Board of Educ., 480 F.2d 693 (10th Cir. 1973); Karr v. Schmidt, 460 F.2d 609 (5th Cir.
1972); King v. SaddlebackJr. College Dist., 445 F.2d 932 (9th Cir. 1971); Freeman v. Flake,
448 F.2d 258 (10th Cir. 1971); Carter v. Hodges, 317 F. Supp. 89 (W.D. Ark. 1970);Jeffers
v. Yuba City Unified School Dist. 319 F. Supp. 368 (E.D. Cal. 1970); Brick v. Board of
Education, 305 F. Supp. 1316 (D. Colo. 1969); Livingston v. Swansquist, 314 F. Supp. 1
(N.D. Ill. 1970); Rumler v. Board of School Trustees, 327 F. Supp.729 ( D.S.C. 1971);
Brownlee v. Bradley County Tenn. Bd. of Educ. 311 F. Supp. 1360 (E.D. Penn. 1970);
Montalvo v. Madera Unified School Dist. Board of Educ. 21 Cal. Appl. 3d 323 (1971).
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that hairstyle choice lacks the requisite communicative value and/
or the message required for constitutional protection.'18

Many scholars and some justices have disagreed with this nar-
row approach. Justice Marshall noted in his dissenting opinion in
Kelley v. Johnson8 2 that "an individual's personal appearance may
reflect, sustain and nourish his personality and may well be used as
a means of expressing his attitude and lifestyle." 8 ' He noted fur-
ther that "governmental regulation of a citizen's personal appear-
ance may in some circumstances [...] deprive him of liberty under
the Fourteenth Amendment [. . [and] [ . .] violate his First
Amendment rights as well."'8 4 According to Justice Marshall, the
right to liberty includes a full range of conduct that "encom-
pass[es] one's interest in dressing according to [their] own
taste. '"8 Violations of appearance autonomy are "fundamentally
inconsistent with the values of privacy, autonomy and personal in-
tegrity that [... ] the Constitution was designed to protect."186

Justice Marshall leaves open the possibility that the First
Amendment protects hairstyle choice. In support of this approach,
Smolla and Nimmer have noted that while some courts have de-
nied that hairstyles are protected by the First Amendment, the
"better view is that hairstyle choice does fall within the ambit of
symbolic speech."'8 7 Smolla and Nimmer explain:

[I]t seems clear that the wearing of any given hairstyle is done,
at least in part [consciously or subconsciously] for its meaning
effect. To the extent that the hair wearer is concerned with how
his [or her] hair 'looks' (as distinguished from factors such as
comfort, the amount of maintenance required, scalp health,

181 See, e.g., Karr, 460 F.2d at 613 (stating that "[wie find considerable difficulty, how-
ever, with the First Amendment approach to this question [...] Eflirst, we think it doubt-
ful that the wearing of long hair has sufficient communicative content to entitle it to the
protection of the First Amendment"); Saddleback Jr. College Dist., 445 F.2d at 937 (stating
that "neither of the regulations on its face indicates a conflict with freedom of speech.
There was no evidence that either regulation was enacted by the respective school authori-
ties [to silence protest] [... ] [m]oreover, the students were not purporting to say any-
thing. Plaintiff [... ] stated that his hair style was not a badge or a symbol of any group);
Carter317 F. Supp. at 94 (holding that while" 'expression' as evidenced by armbands worn
in school was constitutionally protected [...] [matters of] [...] dress and hair style [...]
[are not]); Jeffers 319 F. Supp. at 372 (noting that "[p] laintiffs are not attempting by the
length of their hair to express a definitive point of view on any philosophical, political or
social issue as was the case in Tinker [...] [t]hey are trying to express their personalities").

182 425 U.S. 238, 251 n.2 (1976) (Marshall, J., dissenting) (arguing that county regula-
tions which restricted the hair length of police officers violated liberty under the Four-
teenth Amendment of the United States' Constitution).

183 1&
184 Id.
185 Klare, supra note 15, at 1405.
186 Id
187 SMOLL4 & NINIER, supra note 173, at § 10.4[2].
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and the like [s]he is undertaking to affect the minds of those
who observe his [or her] hair style and is hence engaged in a
form of speech. 188

Relying on the Court's decisions in both Tinker and Cohen,'
Professor Klare advances Smolla and Nimmer's ideas on this issue,
noting:

All dress and appearance practices create and communicate
meaning, not just special dress items like the black protest arm-
band. [... ] Absent an articulated theory as to why [other ap-
pearance choices] are of trivial significance, it is not obvious why
routine dress practices should not be entitled in many contexts
to substantial constitutional protections.1 9 0

Despite lower court rulings to the contrary, the hairstyle
choices of Black women create and communicate meaning and
hence are entitled to constitutional protection. For Black people,
hairstyle choice has historically been a political choice. Professor
Kamau Kenyatta notes:

[T]he "natural hairstyles [...] [were] [...] omnipresent from
approximately 1967-1975. It was a very cataclysmic, confusing
and sometime thrilling period in African-American history, a
time of marches, protests, riots, legislation, anger and hope.
Hair took on overtly symbolic meaning. Processed hair was asso-
ciated with integration, assimilation and nonviolent protest.
Natural styles were associated with black separatism, revolution-
ary fervor, and the push for change by any means necessary."1

For a Black woman, hairstyle choice is especially communicative"'2
because the quality of her hair, as well as how her hair is worn
(straight or not) has always been a "sensitive issue, [which] has all
kinds of social and political ramifications."193 When a Black wo-
man employs White standards of beauty, she is sometimes labeled a
"pretender."'1 9 4 In contrast, if she decides to adopt a look that is
more consistent with her own heritage, she is sending a message of

188 Id.
189 Both of which have been cited frequently by courts that have denied First Amend-

ment protection to hairstyle choice. See n.180.
190 Klare, supra note 15, at 1410.
191 Seitz, supra note 99 (quoting KAMUA KENYATTA, BLALCK FOLK's FLAR: SECRETS, SH\ME,

AND LIBERATION (1996)).
192 I am not attempting to suggest that only Black women can communicate meaning xia

hairstyle. Certainly the same potential exists for all individuals to communicate a message
in the form of a hairstyle. However, Black women have a complicated and long issue re-
garding hair and that history is context for the message their hairstyle choice may ,,end.

193 Ogunnaike, supra note 93.
194 Tarpley, supra note 14, at 1380.
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non-compliance. Proudly displaying her African styled braids may
be her way of saying "I refuse to be invisible."'' 5

By choosing to adopt a hairstyle that affirms her gender and
ethnic identity, a Black woman makes an "assertion of the self that
is in direct conflict with the assumptions that underlie the existing
social order," ' 6 and participates in "a celebration of self-esteem, a
rejection of the shackles of oppression, or a claim to cultural iden-
tity."1 9 7 Indeed, self-definition is an integral part of personal au-
tonomy and, for some Black people, embracing Black looks and
expressions is an essential component in their self- definition
process. 198

This assertion of the self arms Black women with an effective
tool for resisting "spirit murder" because it can improve the self
esteem of Black women individually and collectively. With im-
proved self-esteem, Black women will be in a better position to
challenge actions that maintain their low status. With an elevated
status, stereotypes like the 'Jezebel myth" will lose their impact be-
cause these stereotypes will become inconsistent with the emer-
gence of Black women as full and equal citizens.

Allowing Black women to define their own standards of beauty
"disrupt[s] and shake [s] up" societal norms in favor of progressive
social change. 99 This is a meaningful confrontation. It is a refusal
to surrender to prevailing beliefs about "proper" appearance. The
result is to either challenge the beliefs outright or urge expansion
of the belief to include Black women. In either case, wearing
braids signals to the audience, namely the public at large, that
Black looks (and hence Black women) are no longer to be re-
garded as inappropriate, improper or deviant. This is a message of
protest. Wearing braids is expressive conduct, and should, there-
fore, invoke First Amendment protection.

195 See Cameron, supra note 9, at 288.
196 Caldwell, supra note 8, at 384.
197 Id.
198 See Flagg, supra note 28, at 1011.
199 See Klare, supra note 15, at 1411. Though Kare's argument is specific to dress as a

medium for subverting subordination based on sex, the arguments also apply to the combi-
nation of race and sex. According to Kare, non conforming dress can disrupt and subvert
the "naturalness" of gender and sex-role expectations; that women can assert sexual auton-
omy and power through dress practices; that cross -dressing can challenge the tyranny of
heterosexism; and that butch-femme role-playing and dress constitute a parody and living
deconstruction of the prevailing, suffocating gender ideology. In sum, the thought is that
dress practices can be a medium in which to challenge the "conventional meanings of
woman that sustain the subordinating conditions of women's lives."
Id. at 1433.
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While First Amendment protections have been granted for
public and not private employees,2 °° the fact that the government
employs 19,000,000 workers makes this discussion significant.2'1'
Beyond this, Smolla and Nimmer's sentiment supports greater le-
gal consideration of hairstyles as protected speech than the Roges
court was willing to afford. This consideration is warranted be-
cause the expression transmitted by hairstyle choice may be benefi-
cial to society even in context that are not protected by the
Constitution.

2. Non-Constitutional Contexts

Great social value can be achieved when women choose to
wear braided hairstyles because of the personal and political mes-
sage that the hairstyle conveys. Outside of an expression of consti-
tutional rights, a Black woman who wears braids can challenge
White biased notions that are not only harmful to Black women,
but to all women.20 2 As explained above, when Black women chal-
lenge the norms that exclude their appearance as illegitimate, the),
also question the validity of those norms in a broader context.
When this happens, all women are benefited, including White wo-
men because the same norms that "lock" Black women out of
choices associated with legitimacy "lock" White women into such
choices.2 °3

The impact of these limited choices weighs heavily on the
psyche of women. Psychologists have noted that appearance and
body image is more important to women than it is to men. 214 Psy-
chologist, Judith Rodin, notes that "[o]ur body image is at the very
core of our identity. ' 2 5 When social norms create a very limited
idea of what is attractive, women are left to desperately try to fit
into this rigid interpretation. When these norms are protested and
rejected, larger consciousness can surface which challenges the
Western biased image of a very thin, conventionally attractive wo-

200 First Amendment claims apply only to the government. See Rendell-Baker v. Kohn,
457 U.S. 830, 837 (1982) (stating that "it is fundamental that the First Amendment prohib-
its governmental infringement on the right of free speech"). See also Hussein v. Hotel
Employees and Restaurant Union Local 6, No. 98 CIV. 9017 (SAS) 1999 WL 767429, at *5
(S.D.N.Y., Sep 28, 1999); Teleflex Information Systems, Inc. v. Arnold, 513 S.E.2d 85, 88
(N.C. App.1999); Socha v. National Ass'n of Letter Carriers, Branch No. 57, 883 F. Supp.
790, 797 (D.R.I. 1995).

201 Klare, supra note 15, at 1402.
202 See Caldwell, supra note 8, at 394.
203 Id.
204 See Reena A. Glazer, Womens Body Image and the Law, 43 DuKE L.J. 113, 113 (1993).
205 Judith Rodin, Body Mania: Insights of Body Image, 25 PSYCHOL. TODA, Jan. 1992, at 56,

60.
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man as the epitome of beauty.2°6 Challenging the norm is the first
step to eliminating it. Once the notion of a an ideal woman is dis-
mantled, a broader range of appearances will be free to emerge,
exposing all men and women to more variants of what is "normal."
When this happens, women will better understand what it means to
be attractive because a greater range of appearances will factor into
determining beauty.

When women are exposed to a broader range of alternatives,
they recognize that they do not have to fit into a narrow construc-
tion of femininity to be considered attractive and worthy. Women
begin to doubt their own worth when they are isolated from each
other by way of restrictive appearance norms and when they find it
difficult or impossible to comply with such norms. 207 Witnessing
other women challenge these restrictive notions of beauty can lib-
erate other women to accept those parts of their appearance that
are inconsistent with status quo norms. Ademola Mandella, the
owner of a New York salon that specializes in non-chemically
straightened hairstyles, notes that this result has already occurred
within the Black community. "[N]ow that natural hair salons are
providing women with attractive and healthier hair alternatives,
[Black women] are realizing that nappy is as beautiful and accept-
able as any other hairstyle. 20 8 In this way, challenging social
norms by wearing braids and employing other "unconventional"
grooming choices is a message of protest that can liberate more
than just the wearer because such actions pave the way for other
women to question the same norms.

D. Final Thoughts on Rogers
The Rogers court advanced three arguments when it denied

the legal claims of Renee Rogers. Each one of these reasons have
been explored at great length and subsequently rejected in Section
II of this Article. Based on the evidence and reasoning advanced
thus far, an informed reader of Rogers is capable of arguing that
neutral policies can discriminate, that "easily changed" means "eas-
ily assimilated," and that hairstyles are a valuable mode of expres-
sion and should be protected in the context of the First
Amendment. Exposing the shallow reasoning and cultural implica-
tions embedded in decisions like Rogers is only the first step in ad-

206 See Glazer, supra note 204, at 113.
207 See id. at 141 (arguing that women would be more accepting of themselves if they saw

more women who did not conform to one standard of beauty such as that reflected in body
size).

208 Ogunnaike, supra note 93, at E3.

20011



154 CARDOZO WOMEN'S LAW JOURNAL [Vol. 7:115

dressing the concerns that the opinion raises. To this end, Section
III explores possible alternatives to resolving the issues raised by
Rogers v. American Airlines.

III. REFORMING THE CURRENT LEGAL REGIME

A. The Problem with Rights and Unions

Identifying that important and compelling reasons exist for
wearing braided hairstyles at the workplace leads to the inevitable
question of whether employees should have a "right"2 9 to wear
braided hairstyles at work and what the appropriate regulatory re-
sponse is. Professor Karl Klare indicts the concept of right recogni-
tion as a vehicle for social change because the concept of rights is
indeterminate; calling something a "right" does little to explain
how one evaluates a particular interest against competing inter-
ests. 210 Klare and Gregory Reilly21 suggest that we allow the mar-
ket to provide for this interest via collective bargaining processes
and unions.2 12

Currently, dress codes are a mandatory subject of collective
bargaining.2 13 Reilly explains that:

[A] unionized employer may not unilaterally institute or modify
a dress code applicable to its workforce unless it has the author-

209 Klare, supra note 15, at 1445 (defining "right" as an entitlement created "by statute,
constitutional interpretation vis-a-vis public employees, or common law decision"). Klare
offers the following example: In the District of Columbia there is a statute "barring employ-
ment discrimination on personal appearance grounds." In the context of this Article, it
would mean a court holding that a policy prohibiting braided hairstyles discriminates
against Black women. This approach would recognize that Black women have a "right" to
wear braided hairstyles to work.

210 Id. According to Kiare:
[M]y difficulties with the rights approach recapitulate some of the themes of
the recent literature on rights-skepticism. An obvious issue is the commonplace
problem that, for many reasons, rights - on-the - books do not always translate
into rights-in-practice. Second, there is what is known in the literature as the
problem of "indeterminacy." The concept of a right to appearance autonomy is
very general and open-ended [...] the idea of the right does not actually tell us
what legal protections are intended. Nor does the idea of the right tell us how it
is to be weighed against competing rights and interests, for example, the more
securely established right of employers to manage. The consequence of inde-
terminacy is that the actual meaning of the right, its lived and experienced
content, will turn in large part on the course ofjudicial and/or administrative
interpretation, which may or may not be faithful to the egalitarian concerns
prompting reform. This is true of all legal rights, and is not a reason to aban-
don the rights form. The point is simply that we ought to be skeptical that we
can accomplish meaningful legal reform merely by promulgating new rights.

Id.
211 See Reilly, supra note 16, at 270.
212 See Klare, supra note 15, at 1448.
213 See, e.g., Transportation Enterprises, Inc., 240 N.L.RB. 551, 560 (1979) enforced in

part and enforcement denied in part, sub nom., 630 F.2d 421 (5th Cir. 1980).
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ity to do so under its collective bargaining agreement's manage-
ment fights clause or it engages in good faith negotiations with
the union and that employees may use concerted effort to effect
the content of dress code rules.214

While leaving the issue of hair regulation to unions might
seem to provide a more tangible solution for protecting interests
than the "rights" approach, it does not resolve the braided hairstyle
issue. This approach is only available in a unionized workplace,
which leaves non-unionized workers vulnerable to the problems
identified in this Article. Unionized workplaces are not necessarily
better places to effectuate change, either. American intellectuals
are "growing increasingly disillusioned with the labor union as an
instrument of social change. ' 21 5 Beyond this, unions have uniquely
low appeal for Black women because Whites and males often domi-

216nate unions.
Further, the braided hairstyle is an immediate issue generally

for only Black women. The implication here is twofold. First,
there is little proof that Black women operate in one particular
work environment in numbers sufficiently large enough to exert
the influence necessary to make their hairstyles an issue of impor-
tance to unions. Second, even if enough Black women do exist in a
workplace to achieve critical mass, they are still the "least powerful
participants in the workplace '217 and enjoy the least amount of in-
fluence to exert because their very existence has been mooted by
the social and legal standards discussed above.

Finally, even Kare admits that "rights" talk is the "traditional
and important" way that our society recognizes that valid interests
that are worth protecting exist and that rights rhetoric has "great

214 Reilly, supra note 16, at 270.
215 Wendy L. Wkilbanks, Union Power, Soul Power: Intersections of Race, Gender and Law, 26

GOLDEN GATE U. L. REv. 437, 438 (1996).
216 See Marion Crain & Ken Matheny, Labor's Divided Ranks: Privilege and the United Front

Ideology, 84 CORNELL L. REV. 154, 1596 (1999) (stating that "[o]rganized labor's approach
to the economic exploitation of black women offered even less hope that labor unionism
would significantly improve their lives. Even when unions began organizing black male
and female workers, they continued to reproduce white supremacy and male privilege
within the workforces that they represented"); Elizabeth M. Iglesias, Structures of Subordina-
lion: Women of Color at the Intersection of Title VII and the NLRA. Not!, 28 HARv. C.R.-C.L. L.
REv. 433-434 (1993). According to Iglesias:

Collective action through unions is the recognized vehicle through which work-
ing people protect and promote their interests. Yet [... ] the woman of color
cannot realistically hope to establish a union in which she would be a majority
member. Supporting unionization as a minority/woman may further her class
interest, but perhaps at the expense of her race/gender interests.

Id.
217 See Ontiveros, supra note 115, at 188.
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symbolic and mobilizing power."218 The challenge that remains for
this Article is demonstrating how these "rights" can best be
achieved for Black women.

B. Amending Title VII: Proposal and Response

In order to continue to break down gender, racial and ethnic
barriers, traditional paradigms that control Title VII interpretation
must be expanded to provide the types of protection that the stat-
ute was created to address." 9 Amending Titie VII to allow inter-
secting claims of discrimination would allow the statute to better
provide protection against discrimination because it would remove
the need for plaintiffs to pick and choose between their discrimina-
tion claims. Attorneys Rosalio Castro and Lucia Corral have sug-
gested that Congress should amend the language of Title VII to
include the phrase "or any combination thereof' to the text of the
statute to make the law more inclusive.220 This approach would
explicitly allow cases that allege discrimination based upon multi-
ple categories to proceed without having to choose among the
group statuses proscribed by the statute.

Castro and Corral's approach would specifically allow Black
women to file cases against employers who discriminate against
them as Black women.22' Scholars have noted that altering Title
VII in this manner is appropriate in light of Congress's omission of
the word "solely" in the current Title VII wording. 222 The same
scholars argue that if Congress had intended for plaintiffs to bring

218 Klare, supra note 15, at 1445. According to Klare:
[I]n our political culture, calling an interest a "right" or, better yet, an "inalien-
able right," is one of the traditional and often very important %-ays ofvalidating
and protecting the interest. Rights rhetoric and concepts have great symbolic
and mobilizing power. They provide an idiom in which to critically assess the
status quo and to project images ofjustice. Human rights concepts, if dissemi-
nated in the political culture, can encourage tolerance and acceptance of social
difference, and they breed a healthy instinct that power must justify itself.

Id.
219 See Virginia W. Wei, Asian Women and Employment Discrimination: Using IntersectionalitY

Theory to Address Title VII Claims Based on Combined Factors of Race, Gender and National Origin,
37 B. C. L. REv. 771, 811 (1996).

220 Id at 804.
221 See Castro & Corral, supra note 17, at 169 (proposing that under 42 U.S.C. s 200 0e-

2(a) (1) should read:
It shall be an unlawful practice for an employer to - fail or refuse to hire or to
discharge any individual or otherwise discriminate against any individual with
respect to his compensation, terms, conditions or privileges of employment,
because of such individual's race, color, religion, sex or national origin or an),
combination thereof).

Id.
222 Wei, supra note 219, at 808; Cathy Scarbrough, Conceptualizing Black Women "s Employ-

ment Experiences, 98 YALE L.J. 1457 (1989) (noting that at least one representative wanted to
include the word "solely" in the statute so as to limit plaintiffs to only raising claims of
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causes of action based only on single and exclusive categories of
discrimination, the legislature would have used language in the
statute that was reflective of this narrow focus. However, this is not
the approach that Congress took.

Buoyed by the above realization, some Circuits have already
utilized Castro and Corral's approach to dealing with Title VII
claims by way of case law,223 though none of these cases involved
hairstyles. Still, Castro and Corral note that "no uniform analytical
construct" has been created to provide courts with guidance in
resolving Title VII complaints. ' 22 4 This means that while some pro-
gressive Circuits have demonstrated a willingness to broaden the
reach of Title VII, acceptance of this approach is far from unani-
mous. This lack of conformity leaves judges with the discretion to
dismiss intersecting claims of discrimination. Adopting Castro and
Corral's proposed amendment to Title VII would narrow this dis-
cretion. Castro and Corral note:

[This change] [... I would provide a legal construct in employ-
ment discrimination law that is responsive to the needs of indi-
viduals, especially women of color. This would give clear
Congressional direction to courts to allow women of color to put
forth discrimination claims as women of color. This change
would bring an end to the division among the Circuit Courts
and would remedy Congress's oversight in drafting section
703(a) (1).225

Narrowing this discretion would eliminate some of the diffi-
culty Black women have been experiencing in the legal system
where they are currently viewed as "women who happen to be

discrimination based on only one category listed in Title VII, but that this approach was
rejected).

223 See Lam v. University of Hawaii, 40 F.3d 1551, 1561 (9th Cir. 1994) (rejecting the
District Court's approach of viewing sex and race discrimination claims separately, noting
that this "mathematical treatment" approach "became a simple matter of performing two
separate tasks: looking for racism 'alone' and looking for sexism 'alone'); Hicks v. Gates
Rubber Co., 833 F.2d 1406, 1416 (10th Cir. 1987) (holding that "in determining the perva-
siveness of the harassment against a plaintiff, a trial court may aggregate evidence of racial
hostility with evidence of sexual hostility"); Jeffries v. Harris County Community Action
Ass'n, 615 F.2d 1025, 1032 (5th Cir. 1980). According to the Jeffiries court:

[T]he district court improperly failed to address her claim of discrimination
on the basis of both race and sex. The essence ofJefferies' argument is that an
employer should not escape from liability for discrimination against black fe-
males by a showing that it does not discriminate against blacks and that it does
not discriminate against females. We agree that discrimination against black
females can exist even in the absence of discrimination against black men or
White women.

Id
224 See Castro & Corral, supra note 17, at 166.
'225 Id at 172.
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Black or Blacks who happen to be women. ' 22 6 The proposed
amendment addresses the concerns of Black women who for many
years have fallen through the cracks of the legal system. The fact
that the amendment would reduce the alienation experienced by
Black women in the legal system is reason enough to advocate it.
This may encourage Black women to view the legal system more
favorably as a viable medium to solve employment discrimination,
which would effectively address the concerns noted in Section IIA
of this Article. However, even if this statutory change occurred,
successful verdicts may still be beyond reach for Black women fight-
ing for the right to wear braids at work.

Courts have demonstrated a reluctance to embrace hairstyles,
in the context of a broader cultural issue, as an important rights
concern. Thus, even an amended Title VII would be limited in its
ability to resolve the issues discussed in Section IIB and IIC of this
Article. 227 Courts have indicated an assimilationist bias towards
cultural issues despite the fact that a pluralist approach is more
consistent with Title VII's objectives. Professor Flagg notes:

[A]dopting the assimilationist perspective - that equality only
means an equal opportunity to compete on pre-existing fields-
fails to capture Title VII's general goal of eliminating race as a
factor in employment [... ] [T]he pluralist conception of equal
opportunity, which would require that the field be altered in
order to accommodate cultural differences, is more fully aligned
with the remedial goals of Tile VII than is the assimilationist
interpretation. 228

Professor Flagg explains that pluralism is a "more effective" reme-
dial tool because "it requires an employer to restructure the work-
place in ways that mitigate the effects of pre-existing white
dominance. ' 229 While it is true that Castro and Corral's proposal
does not mandate a shift towards pluralism, the amendment could
encourage this shift.

The case of Black women highlights some of the shortcomings
of current Title VII jurisprudence, but the problems inherent in
the compartmentalized approach that dominates Title VII case law
is not unique to this group of plaintiffs. Explicitly amending the
statute might encourage a greater number of plaintiffs (beyond

226 Smith, supra note 52, at 75.
227 Interestingly enough, there is very little literature that deals with this issue. Instead,

most of the research rests on the assumption that amending Title VII will solve for the
other concerns regarding the importance of cultural expression in diverse workplaces.

228 Flagg, supra note 28, at 2033.
229 Id. at 2037.
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Black women) to bring forth their claims of discrimination and
broaden the number of attorneys who litigate Title VII claims.230

Both results would increase the number of Title VII claims brought
before the courts. When this happens, judges will have more fre-
quent occasion to revisit their beliefs on appearance and attorneys
will have an opportunity to urge judges to adopt a more sensitive
approach to cultural issues.

Amending the statute to expand the umbrella of Title VII pro-
tections would be persuasive evidence of Congress' intent to ap-
proach diversity issues in a pluralist fashion and would add weight
to plaintiffs' attorneys' argument that culturally and specifically
unenlightened views on appearance should be abandoned. As a
result, judges may grow more critical of employers' reasons for cre-
ating policies that are culturally biased. Judges adopting a more
liberal approach to these issues might require that employers pro-
vide justification for their policies.23'

Additionally, the threat of more frequent litigation from an
expanded Title VII gives employers an incentive to think through
the policies that they create. This thought process, combined with
the desire to avoid litigation, might encourage employers not to
make appearance the subject of workplace decision-making.23 2

The result is that the cultural concerns raised by such policies
would become non-existent. Therefore, while Castro and Corral's
proposal would not automatically result in successful verdicts for
Black women (and other plaintiffs who challenge discriminatory
work place policies) it would facilitate a shift to the type of thinking
needed for plaintiffs to prevail. In this way, amending Title VII
makes the necessary deconstruction regarding appearance and cul-
ture possible.233

230 See Castro & Corral supra note 17, at n.22 (noting that in a study of San Francisco
attorneys, that many had never even thought of pursuing combined discrimination claims
and as such had never litigated a combination claim).

231 See Adamitis, supra note 28, at 195 (suggesting that Congress create appearance dis-
crimination statutes that provide employers with the opportunity to present legitimate de-
fenses to appearance discrimination claims).

232 See id. at 221 (arguing that this avoids promoting harmful social inequities and recog-
nizes that for most jobs, appearance has very little to do with job performance); Marc
Koonin, supra note 35, at 45 (counselsing companies to "think through the reasoning be-
hind their policies" and to communicate this reasoning to their employees" and explaining
that "[o]pen communication between employer and employee will promote better work
relations and also allow employees to express their own feelings on the policies").

233 See Flagg, supra note 11, at 956. According to Flagg:
[By working] [... ] to make explicit the unacknowledged whiteness of facially
neutral criteria of decision [. .. we can adopt strategies that counteract the
influence of unrecognized white norms. [This] [... ] will permit White deci-
sion makers to incorporate pluralist means of achieving (... ] [goals] and thus
contribute to the dismantling of white supremacy. Making non-obvious white
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While it could be argued that the deconstruction advocated in
this Article justifies any number of potentially trivial appearance
discrimination claims, it should be remembered that the claims
supported by this Article still have to meet the same causation and
evidentiary burdens as any other discrimination claim. 234 To this
end, concerns about the emergence of petty litigation should be
allayed. Indeed, where disputed appearance choices are truly out-
landish and fail to serve either a social or communicative purpose,
the cases should be dismissed. This Article merely argues that
plaintiffs, such as Black women challenging workplace prohibitions
of braids, should be allowed the chance to challenge restrictive pol-
icies without being dismissed. To put it succinctly, this Article ar-
gues only for the opportunity and not the outcome. Wrongful
cases will and should continue to be dismissed. However, some re-
thinking regarding what constitutes "wrongful" is in order.

The deconstruction engaged in this Article will hopefully con-
tribute to an awareness that will reach the legal community gener-
ally and individual judges specifically. After all, a judge's
interpretation of a statute cannot be legislated, but attorneys' argu-
ments can influence ajudge's interpretation. Furthermore, aware-
ness of these issues can help change the minds of society as a
whole. This awareness can be enhanced when members of our so-
ciety re-think beliefs regarding appropriate appearance. The fact
that no simple or quick answer exists does not invalidate the criti-
cisms of the current legal regime raised in this Article. What it
does is reveal a need to discuss issues of discrimination in a more
thorough context.

CONCLUSION

America's workforce is rapidly becoming more diverse and is
expected to change dramatically in the next decade as women and
men of diverse ethnic, racial and religious backgrounds continue
to seek employment.235 This diversity is likely to be reflected in a
broader range of appearance choices and preferences. Litigation
over grooming standards and other expressions of racial and/or
ethnic identity is likely to emerge when minority groups become
less willing to tolerate violations of personal autonomy and cultural

norms explicit and thus exposing their contingency, can begin to define for
White people a coequal role in a racially diverse society."

Id.
234 Adamitis, supra note 28, at 223.
235 Reilly, supra note 16, at 261-62.
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demonstration.236 The emergence of such litigation will require
that the issues considered in decisions like Rogers be re-evaluated in
a more current context.

Beyond this, evidence also indicates that the existence of di-
verse appearances in the workplace helps workers to draw upon
the creativity of others, rethink stereotypical beliefs, and benefit
from the learning, self discovery and personal growth that diversity
provides.237 Decisions like Rogers have undermined diverse work-
places by denying employees the opportunity and the right to the
kind of cultural expression that truly makes a workplace diverse. A
diverse workplace is not one that consists of many people who all
look the same, but for the color of their skin. A diverse workplace
consists of something more than people of color238 who look like
White people because they have chosen or are forced to adhere to
the norms established by the dominant power group. A diverse
workplace exists when people look, act, and speak differently from
each other.

Admittedly, there are times when the regulation of employee
appearance is justifiable as a "business necessity." Such restrictions
are not only legally permissible, but also socially desirable 9.2 3  Ex-
amples of such restrictions include requiring health care workers
to dress in sterile clothing, prohibiting pilots from wearing beards
that may interfere with oxygen mask function, and prohibiting
teachers from wearing a Nazi swastika to class where students
would be a captive audience to an offensive message. However, the
existence of some legitimate appearance regulations does not dis-
guise the fact that employers have also used appearance regulation
and grooming codes to limit individual choice and to deny employ-
ment opportunity to minorities and women of all races. This hap-
pens when restrictive grooming standards are allowed to create
subordination based on appearance.

Aesthetic subordination in the workplace as reflected in the
Rogers decision affects how minorities are viewed in society at large.
It is easy to forget that those who do not command respect and
equality in the workplace deserve the same respect that Whites
claim by virtue of their own existence. 240 Dean Christopher Cam-

236 Most notably included would be the issue of English-only workplaces in areas where
Spanish speaking groups are employed, but other issues are likely to emerge particularly as
non-Black, minority groups such as Asians and Latinos become more vocal about concerns
unique to their cultures.

237 Klare, supra note 15, at 1443.
"People of color" includes Blacks, Latinos, Asians and other minority groups.

239 Kare, supra note 15, at 1443.
241 See Cameron, supra note 9, at 288.
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eron relates the story of an employer whose minority servant"seemed to have internalized other's wishes for her invisibility" by
becoming a "nobody."2 ' The employer reports that upon hearing
a noise in another room and asking who was there the servant re-
plied, "No one, sefior, I am."242

Rogers v. American Airlines makes "nobodies" out of Black wo-
men and other minorities. Rogers sends the message that an em-
ployer cannot only regulate and force someone to justify
something as private and personal as hairstyle choice, but that em-
ployment may be conditioned upon such justification. 24 " Allowing
employers to exert this type of control over the individual appear-
ance choices that employees can make grants employers great
power to undermine diversity and perpetuate stereotypes.244

The Rogers decision degrades and de-legitimizes Black women
by denying them the right to self-expression and determination.
Regardless of whatever reason the Rogers court can point to, one
must seriously question why Black women are put to the task of
justifying a hairstyle particular to their culture when White women
and even Black men are not. Additionally, declaring a hairstyle as
categorically unprofessional and unacceptable degrades the class
of people that view the hairstyle as a symbol of ethnic pride.
Therefore, the Rogers decision ought to be denied force of the law.
In the end, a good hair day should be redefined as that day when
Black women may proudly wear their hair in any style that the),
choose and are not forced to deny their ethnic pride in favor of
economic security.

241 Id.
242 Id.
243 Caldwell, supra note 8, at 367.
244 This is particularly true where employers are not even required to articulate business

reasons for their decisions as per Rogers.
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