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I.     INTRODUCTION 

Depending on how you grammatically construct the word imperfect, it 

could also be pronounced as I’m perfect, and I’m perfect directly contradicts 

the word imperfect.  Over time, many words have changed meaning and 

contradict the meaning once intended.  “The vicissitudes of race represent 

glacial, nonlinear cultural movements.”1  For example, as early as 1619 in 

United States colonial history, “race and ethnicity . . . [have been] social and 

political constructs,” which continually led to subordination, and systemic as 

well as systematic oppression.2  The benefits of creating the aforementioned 

social constructs have been designed to help decision-makers determine who 

should be included versus those who should be excluded.3  However, this 

raises the question of whether those being recognized and benefited by race 

considerations in the admissions processes contemporarily are those of the 

same lineage as persons who have been historically excluded from 

education.4  Selecting a race is not directly indicative of an applicant’s 

identity or financial situation.5  While, at the surface level, clicking boxes 

may not seem to have detrimental implications, social constructs are a 

manifestation of how humans view themselves in relation to others, and they 

help decision-makers choose who to include or exclude from a multitude of 

activities, such as governance, lawmaking, and tertiary education.6 

 

 1 MATTHEW FRYE JACOBSON, WHITENESS OF A DIFFERENT COLOR: EUROPEAN IMMIGRANTS AND 

THE ALCHEMY OF RACE 7 (1998). 

 2 RICHARD ROTHESTEIN, THE COLOR OF LAW: A FORGOTTEN HISTORY OF HOW OUR GOVERNMENT 

SEGREGATED AMERICA 13-14, 19, 41-44, 153-54 (2017); NOEL IGNATIEV, HOW THE IRISH BECAME 

WHITE 6-7 (1995); Charles Taylor, The Politics of Recognition in, MULTICULTURALISM AND: EXAMINING 

THE POLITICS OF RECOGNITION 25 (Amy Gutmanned ed., 1992); RONALD T. TAKAKI, IRON CAGES: RACE 

AND CULTURE IN 19TH-CENTURY AMERICA 11, 13-15 (1979); JOHN A. POWELL & STEPHEN MENENDIAN, 

BELONGING WITHOUT OTHERING: HOW WE SAVE OURSELVES AND THE WORLD 50-51, 56-63, 67-68 

(2024); Harmeet Kaur, The Differences Between Race and Ethnicity – and Why They’re so Hard to Define, 

CNN (May 30, 2023), https://www.cnn.com/2023/05/30/us/race-ethnicity-difference-explainer-

cec/index.html [https://perma.cc/96D8-R96Z]; NIKOLE HANNAH-JONES AND N.Y. TIMES CO., THE 1619 

PROJECT: A NEW ORIGIN STORY xviii-xix, 3-4  (2021); Robert S. Chang, The Great White Hope: Social 

Control and the Psychological Wages of Whiteness, 16 L. CULTURE & HUMS. 379, 385 (2020); JACOBSON, 

supra note 1, at 6-7 (1998); THEODORE W. ALLEN, THE INVENTION OF THE WHITE RACE: VOLUME ONE: 

RACIAL OPPRESSION AND SOCIAL CONTROL 27 (2d ed. 2012) (discussing how racial is a “pattern of 

oppression . . . of one set of human beings by another”); HARVEY FIRESIDE, SEPARATE AND UNEQUAL: 

HOMER PLESSY AND THE SUPREME COURT DECISION THAT LEGALIZED RACISM 330 (2004). 

 3 JACOBSON, supra note 1, at 6-7; TAYLOR, supra note 2, at 1-2; POWELL & MENENDIAN, supra 

note 2, at 56-63, 67-71. 

 4 JACOBSON, supra note 1, at 6-7; TAYLOR, supra note 2, at 1-2; POWELL & MENENDIAN, supra 

note 2, at 59-63, 131-32. 

 5 JACOBSON, supra note 1, at 6-7; 102; POWELL & MENENDIAN, supra note 2, at 59-63. 

 6 See IGNATIEV, supra note 2, at 34; JACOBSON, supra note 1, at 7; MARK S. WEINER, AMERICANS 

WITHOUT LAW: THE RACIAL BOUNDARIES OF CITIZENSHIP 22 (2006); TAYLOR, supra note 2, at 25; 

SUCHENG CHAN, ENTRY DENIED: EXCLUSION AND THE CHINESE COMMUNITY IN AMERICA, 1882-1943 3-

https://www.cnn.com/2023/05/30/us/race-ethnicity-difference-explainer-cec/index.html
https://www.cnn.com/2023/05/30/us/race-ethnicity-difference-explainer-cec/index.html
https://perma.cc/96D8-R96Z
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In 2023, the Supreme Court of the United States decided whether the 

admissions practices of Harvard and the University of North Carolina 

(“UNC”) were unlawful pursuant to Title VI of the Civil Rights Act of 1964 

and the Equal Protection Clause of the Fourteenth Amendment, respectively 

[hereinafter SFFA cases].7  Part II of this Article provides a brief historical 

background of the social climate in the U.S. where people of color were 

mistreated, legislation that was used to further ingrain that mistreatment, 

legislation that was designed to remedy the disparity generated as a result of 

the mistreatment, and case law that embodies the legislative intention of 

remedying the disparity created from discrimination against people of color.  

Part III analyzes the rationale of the SFFA cases to pinpoint the new lawful 

approach the Supreme Court urges higher-level institutions to utilize in 

admitting applicants into their schools.   

Part IV.A will discuss why diversity in higher education is still a 

compelling state interest; however, Part IV.B will explore available race-

neutral alternatives that are more narrowly tailored to achieve diversity in 

higher education than race-based admissions practices.  Part IV.B has four 

subparts detailing these recommended race-neutral alternatives.  Subpart one 

explains how merit can be a race-neutral alternative; however, due to misuse 

in the past, this Article aims to discover measurable ways to redefine merit 

equitably.  Subpart two and Subpart three, respectively, discuss how 

considering socioeconomic status and first-generation status are race-neutral 

alternatives that can promote diversity in higher education.  Subpart four 

proposes that considering one’s lineage should be removed from the 

admissions process because, as applied, it is a race-based consideration.   

Lastly, Part V will conclude by outlining how higher education can 

achieve equitable, race-neutral admissions practices by considering first-

generation status and socioeconomic status as “plus” factors, since they can 

be indicative of merit, and by precluding legacy status from the admissions 

process.8  First-generation and socioeconomic status are truly race-neutral 

considerations, whereas considering legacy status is not.9  Despite being a 

race-neutral alternative, implementing these approaches to admissions 

 

5 (1991); Olivia Waxman, The First Africans in Virginia Landed in 1619. It was a Turning Point for 

Slavery in American History—but Not the Beginning, TIME (Aug. 20, 2019), 

https://time.com/5653369/august-1619-jamestown-history [https://perma.cc/M578-VAKC]; Stephanie 

Saul, The Quiet Fight to Keep Legacy Admissions, N.Y. TIMES (Oct. 31, 2022), 

https://www.nytimes.com/2022/07/13/us/legacy-admissions-colleges-

universities.html?searchResultPosition=3 [https://perma.cc/U3X6-VV8T]. 

 7 Students for Fair Admissions, Inc, v. President & Fellows of Harvard Coll., 600 U.S. 181, 191-92 

(2023). 

 8 Id. at 299-300 (Thomas, J., concurring). 

 9 Id. 

https://time.com/5653369/august-1619-jamestown-history
https://perma.cc/M578-VAKC
https://www.nytimes.com/2022/07/13/us/legacy-admissions-colleges-universities.html?searchResultPosition=3
https://www.nytimes.com/2022/07/13/us/legacy-admissions-colleges-universities.html?searchResultPosition=3
https://perma.cc/U3X6-VV8T
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practices is narrowly tailored to the compelling state interest of achieving 

diversity in higher education while simultaneously targeting applicants who 

have had a family history of being denied access to education.10 

II.     BACKGROUND 

Race is fabricated.11  “No [intelligence, emotions, physiognomy,12 skin 

tone,13 or] biologist has ever been able to provide a satisfactory definition of 

‘race,’ . . . [except as] a definition that includes all members of a given race 

and excludes all others.”14  Ideally, race was constructed as a means to 

exclude the “undesirable[s,]” ostensibly to better society.  In reality, however, 

it has been used to justify the murder, enslavement, and torture of people 

designated as inferior due to skin color, national origin, and a host of other 

arbitrary factors.15  “[T]he history of whiteness in the U.S. is divisible into 

three great epochs.”16  The first epoch was in 1790, when the U.S. created its 

first naturalization law with the intention to conflate the spurious belief of 

“race and ‘fitness for self-governance.’”17  Then in the 1840s, when there was 

a “massive influx of . . . ‘white’ persons from Ireland, whiteness was 

subject[ed] to new interpretations[,]” which varied from an earlier era’s 

interpretation of “Caucasian” as including “Hebrews, Celts,” “Slavs,” 

“Mediterraneans, Iberics,” “Saracens,” or “Teutons.”18   

The most recent interpretation of white created restrictive legislation in 

1924, and fractured “whiteness into a hierarchy of plural and scientifically 

determined white races,” which eventually reconsolidated due to the 

migration of blacks.19  The construction of race “in American political culture 

produced ‘the institutionalization of racial order that drew a color line around 

 

 10 Id. 

 11 ALLEN, supra note 2, at 27; IGNATIEV, supra note 2, at 1; JACOBSON, supra note 1, at 7; JENNIFER 

GUGLIELMO & SALVATORE SALERNO, ARE ITALIANS WHITE?: HOW RACE IS MADE IN AMERICA 1, 234 

(2003); TAYLOR, supra note 2, at 25; POWELL & MENENDIAN, supra note 2, at 56-63. 

 12 JACOBSON, supra note 1, at 102, 171. 

 13 GUGLIELMO & SALERNO, supra note 11, at 26-27. 

 14 IGNATIEV, supra note 2, at 1; see TAYLOR, supra note 2, at 25 (describing how there are links 

between recognition and identity, and how misrecognition can subject people to harm thereby indicating 

that classifications of people are subject to faulty interpretations). 

 15 IGNATIEV, supra note 2, at 7, 16-17 (“Ireland had an old antislavery tradition, going back to the 

Council of Armagh in 1177, which had prohibited Irish trade in English Slaves.”); JACOBSON, supra note 

1, at 7; TAYLOR, supra note 2, at 25.   

 16 JACOBSON, supra note 1, at 7. 

 17 Id.; see IGNATIEV, supra note 2, at 6-7, 22; TAKAKI, supra note 2, at 14-15. 

 18 JACOBSON, supra note 1, at 6-8.  

 19 Id. at 7-8; see WEINER, supra note 7, at 81 (explaining how Asians were also excluded from 

migrating to the U.S. through legislation); ALLEN, supra note 2, at 5.  
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rather than within Europe.’”20  Despite ethno-legal rhetoric having a long 

history in Western tradition, the discussion of juridical racialism developed 

in the U.S. as a result of the Civil War, when a combination of historical 

developments catalyzed its emergence.21   

Due to slavery beginning in 1619,22 followed by the Three-Fifths 

Compromise at the Constitutional Convention in 1787, the ratification of the 

Fourteenth Amendment, by most states, in 1868, was an inevitable remedy.23  

The legislative intent and situational context behind the Fourteenth 

Amendment were designed to supersede, and explicitly repeal the Three-

Fifths Compromise, by changing how a state’s population is counted for 

representation.24  In providing equal rights, no state was permitted to “make 

or enforce any law which shall abridge the privileges or immunities of 

citizens of the United States; nor shall any State deprive any person of life, 

liberty, or property, without due process of law; nor deny to any person within 

its jurisdiction the equal protection of the laws.”25  Now, in 2024, affirmative 

action and race-based admissions practices are censured because they have 

been asserted to violate the Fourteenth Amendment, inter alia.26   

The Fourteenth Amendment, as applied in case law, has exceptions.27  

For example, the Supreme Court has held that any government-imposed 

racial classification must be analyzed under strict scrutiny, meaning such 

measures are constitutional only when narrowly tailored to serve compelling 

governmental interests.28  To neutralize past societal harms, the longstanding 

interpretation of the Equal Protection Clause of the Fourteenth Amendment 

recognizes that equity must be given to compensate for the remnants of 

 

 20 JACOBSON, supra note 1, at 7; see POWELL & MENENDIAN, supra note 2, at 58 (explaining how 

race in the U.S. was not a natural or biological fact but a social and political construction deliberately 

shaped to organize power). 

 21 WEINER, supra note 6, at 22.  

 22 HANNAH-JONES, supra note 2, at xviii-xix, 3-4; FIRESIDE, supra note 2, at 330; TAKAKI, supra 

note 2, at 11; Waxman, supra note 6; ALLEN, supra note 2, at 5. 

 23 Patrick Rael, A Compact for the Good of America? Slavery and the Three-Fifths Compromise, 

BLACK PERSPECTIVES (Dec. 9, 2016), https://www.aaihs.org/a-compact-for-the-good-of-america-slavery-

and-the-three-fifths-compromise [https://perma.cc/NY4D-EZ4Y]; U.S. CONST. amend. XIV; ALLEN, 

supra note 2, at 5. 

 24 U.S. CONST. amend. XIV; About the Senate & the U.S. Constitution | Equal State Representation, 

U.S. SENATE, https://www.senate.gov/about/origins-foundations/senate-and-constitution/equal-state-

representation.htm [https://perma.cc/JVY8-YF69]. 

 25 U.S. CONST. amend. XIV. 

 26 Students for Fair Admissions, Inc, v. President & Fellows of Harvard Coll., 600 U.S. 181, 213 

(2023). 

 27 See generally Grutter v. Bollinger, 539 U.S. 306 (2003); Fisher v. Univ. of Tex. At Austin (Fisher 

I), 570 U.S. 297 (2013); Fisher v. Univ. of Tex. At Austin (Fisher II), 579 U.S. 365 (2016); Students for 

Fair Admissions, 600 U.S.  

 28 Grutter, 539 U.S. at 326. 

https://www.aaihs.org/a-compact-for-the-good-of-america-slavery-and-the-three-fifths-compromise/
https://www.aaihs.org/a-compact-for-the-good-of-america-slavery-and-the-three-fifths-compromise/
https://perma.cc/NY4D-EZ4Y
https://plus.lexis.com/api/document/collection/statutes-legislation/id/8T9R-T5M2-D6RV-H38C-00000-00?cite=USCS%20Const.%20Amend.%2014&context=1530671
https://plus.lexis.com/api/document/collection/statutes-legislation/id/8T9R-T5M2-D6RV-H38C-00000-00?cite=USCS%20Const.%20Amend.%2014&context=1530671
https://www.senate.gov/about/origins-foundations/senate-and-constitution/equal-state-representation.htm
https://www.senate.gov/about/origins-foundations/senate-and-constitution/equal-state-representation.htm
https://www.senate.gov/about/origins-foundations/senate-and-constitution/equal-state-representation.htm
https://perma.cc/JVY8-YF69
https://plus.lexis.com/api/document/collection/statutes-legislation/id/8T9R-T5M2-D6RV-H38C-00000-00?cite=USCS%20Const.%20Amend.%2014&context=1530671
https://plus.lexis.com/api/document/collection/cases/id/48X4-TY80-004C-200J-00000-00?page=326&reporter=1100&cite=539%20U.S.%20306&context=1530671
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slavery because the “continental Anglo-America status of African-

Americans was not significantly different in 1619 from what it was in 1719 

or 1819.”29  Therefore, whenever the government subjects an individual to 

unequal treatment on the basis of race, it inflicts a harm that directly violates 

both the text and the underlying promise of the Constitution’s Equal 

Protection guarantee.30 

In 1896, Plessy v. Ferguson31 created a deeply problematic precedent 

that enabled the continuance of segregation by holding that “separate but 

equal” institutions were constitutional.32  The World War Era further 

entrenched discrimination and inequality for people of color,33 intensifying 

the need for affirmative action to remedy the resulting disparities and to help 

ensure equal protection under the law.34  Finally, in 1954, Brown v. Bd. of 

Education35 overturned Plessy v. Ferguson in holding that “separate but 

equal” was inherently unequal.36  Following the seminal decision in Brown, 

cases like Regents of University of California v. Bakke,37 Gratz v. Bollinger,38 

and Grutter v. Bollinger39 established affirmative action by enabling race to 

be factored in the holistic consideration of an applicant being admitted into a 

school, but required race-based admissions practices to be restricted based on 

the limits imposed by the strict scrutiny analysis.40  Most recently, the 

Supreme Court overturned the constitutionality of race-based admissions 

 

 29 ALLEN, supra note 2, at 4-5.  For sources all demonstrating how Black people were mistreated in 

recent years see Grutter, 539 U.S. at 327; FIRESIDE, supra note 2, at 47-49, 317; ROTHESTEIN, supra note 

2, at 39. 

 30 See Grutter, 539 U.S. at 327. 

 31 Plessy v. Ferguson, 163 U.S. 537 (1896). 

 32 Id. at 550-51. 

 33 Students for Fair Admissions, Inc, v. President & Fellows of Harvard Coll., 600 U.S. 389-94 

(2023) (Sotomayor, J., dissenting); FIRESIDE, supra note 2, at 52-55, 303-04, 317, 324; ROTHESTEIN, 

supra note 2, at 41 (The World War Era furthered discrimination by segregating housing developments 

and military, which in turn decreased the quality of life for people of color). 

 34 Regents of the Univ. of Cal. v. Bakke, 438 U.S. 265, 307, 320 (1978); FIRESIDE, supra note 2, at 

52-55, 303-04, 319, 323-24; Deborah Coe & James Davidson, The Origins of Legacy Admissions: A 

Sociological Explanation, 52 REVIEW OF RELIGIOUS RSCH. 237, 244, (2011). 

 35 Brown v. Bd. of Educ. of Topeka, 347 U.S. 483, 494 (1954). 

 36 Id. 

 37 Bakke, 438 U.S. at 319-20 (holding that a medical school’s admission practice was 

unconstitutional for using a quota system that only considered race in allocation of seats, rather than as a 

factor among other characteristics).  

 38 Gratz v. Bollinger 539 U.S. 244, 273-75 (2003) (holding that the undergraduate admissions 

practice of accepting applicants solely based on race despite being under-qualified was not narrowly 

tailored to achieve the benefits of diversity in higher education). 

 39 Grutter v. Bollinger, 539, U.S. 306, 341-43 (2003) (holding that a law school’s admission’s 

approach that considered race as a factor amongst a holistic view of how similarly qualified applicants 

can contribute to the diversity of the student body was narrowly tailored, and thereby constitutional). 

 40 Id.; Bakke, 438 U.S. at 319-20; Gratz, 539 U.S. at 273-75.  

https://www.jstor.org/stable/23055549
https://www.jstor.org/stable/23055549
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practices; however, the decision still enables schools to consider race when 

an applicant discusses how race has impacted the applicant’s life.41  

III.     SFFA CASES 

Case precedent established in Bakke and Grutter has asserted that 

achieving a diverse student body “is a compelling state interest that can 

justify the use of race in university admissions[,]”42 which has enabled race-

based admissions practices across the nation, commonly referred to as 

“affirmative action.”43  In accordance, both Harvard and UNC admitted to 

the use of race-based admissions practices and “insist[ed] that the use of race 

in their admissions programs must continue.”44  Both institutions considered 

race and ethnicity as a factor among other characteristics in application 

review.45  For Harvard, the goal was to prevent a “dramatic drop-off in 

minority admissions from the prior class.”46  Consequently, “‘race [was] a 

determinative tip for’ a significant percentage ‘of all admitted African 

American and Hispanic applicants.’”47  As for UNC, attempts to maintain a 

diverse student population led to admissions of underrepresented minorities 

with higher personal ratings and lower academic performance.48 

The issue in the SFFA cases was “whether a university may make 

admissions decisions that turn on an applicant’s race.”49  In order for race-

based admissions practices to be constitutional under the Equal Protection 

Clause of the Fourteenth Amendment, such practices must meet the narrow 

restrictions of strict scrutiny, where a compelling state interest must be 

narrowly tailored to serve that interest.50  In the SFFA cases, the Supreme 

Court of the United States incorporated an additional “requir[ment] that 

universities operate their race-based admissions programs in a manner that is 

‘sufficiently measurable to permit judicial [review] under the rubric of strict 

 

 41 Students for Fair Admissions, Inc, v. President & Fellows of Harvard Coll., 600 U.S. 181, 230 

(2023). 

 42 Id. at 211. 

 43 Michael Gonchar, What is Your Reaction to the End of Race-Based Affirmative Action in College 

Admissions?, N.Y. TIMES (Sep. 13, 2023), https://www.nytimes.com/2023/09/13/learning/what-is-your-

reaction-to-the-end-of-race-based-affirmative-action-in-college-

admissions.html#:~:text=Since%20the%201960s%2C%20some%20colleges,because%20of%20longsta

nding%20racial%20discrimination [https://perma.cc/3MEZ-5JZR]. 

 44 Students for Fair Admissions, 600 U.S. at 213. 

 45 Id. at 194-97. 

 46 Id. at 194. 

 47 Id. at 195. 

 48 Id. at 195-97. 

 49 Id. at 208. 

 50 Id. at 206-07, 213. 

https://www.nytimes.com/2023/09/13/learning/what-is-your-reaction-to-the-end-of-race-based-affirmative-action-in-college-admissions.html#:~:text=Since%20the%201960s%2C%20some%20colleges,because%20of%20longstanding%20racial%20discrimination
https://www.nytimes.com/2023/09/13/learning/what-is-your-reaction-to-the-end-of-race-based-affirmative-action-in-college-admissions.html#:~:text=Since%20the%201960s%2C%20some%20colleges,because%20of%20longstanding%20racial%20discrimination
https://www.nytimes.com/2023/09/13/learning/what-is-your-reaction-to-the-end-of-race-based-affirmative-action-in-college-admissions.html#:~:text=Since%20the%201960s%2C%20some%20colleges,because%20of%20longstanding%20racial%20discrimination
https://www.nytimes.com/2023/09/13/learning/what-is-your-reaction-to-the-end-of-race-based-affirmative-action-in-college-admissions.html#:~:text=Since%20the%201960s%2C%20some%20colleges,because%20of%20longstanding%20racial%20discrimination
https://perma.cc/3MEZ-5JZR
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scrutiny.”51  The Supreme Court held that the educational benefits from a 

diverse student body Harvard and UNC attempted to achieve through race-

based admissions practices were not sufficiently measurable to permit 

judicial assessment, and that such practices “fail[ed] to articulate a 

meaningful connection between the means they employ and the goals they 

pursue.”52 

In sum, the Supreme Court held that Harvard and UNC’s admissions 

programs violated the Equal Protection Clause of the Fourteenth Amendment 

for failure to comply with strict scrutiny because the means to diversify the 

student body were not narrowly tailored.53  The Supreme Court first 

explained that Harvard and UNC had commendable reasons for seeking 

diversity in higher education.54  The universities’ goals, however, were not 

sufficiently coherent and failed to state a termination point at which those 

goals would be met, and racial preferences would cease, rendering them 

impermissibly indefinite.55  Because the admissions practices were unclear, 

the Court concluded they could not satisfy a compelling interest.56  

The Supreme Court next rationalized that the universities’ 

consideration of race in the admissions process was not narrowly tailored to 

achieve an accurate representation of marginalized communities that would 

further diversity.57  Using race as a means to achieve diversity was reasoned 

to promote racial stereotyping.58  The Court found the universities’ racial and 

ethnic categories were mainly overbroad, arbitrary, or undefined, thereby 

making it impossible to ensure diversity because the categories were not 

indicative of an applicant’s cultural or socioeconomic background.59  In 

response, the universities stated that they were “owed deference when using 

race to benefit some applicants but not others.”60  The Court agreed that case 

precedent supports the proposition that the universities were owed a “degree 

of deference” when imposing race-based practices; however, such practices 

must be “within constitutionally prescribed limits” by being “measurable and 

concrete enough to permit judicial review.”61  

 

 51 Id. at 214 (quoting Fisher v. Univ. of Tex. at Austin (Fisher II), 579 U.S. 365, 381 (2016)). 

 52 Students for Fair Admissions, 600 U.S. at 214-15. 

 53 Id. at 213. 

 54 Id. at 214. 

 55 Id. at 214-15. 

 56 Id. at 215-16.  

 57 Id. 

 58 Id. at 211-12, 218. 

 59 Id. at 215-17. 

 60 Id. at 217. 

 61 Id. at 217-18. 
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In the SFFA cases, the Court justified its narrowing of deference to 

universities by relying on Justice O’Connor’s majority opinion in Grutter.62  

Decided in 2003, Grutter stated that the Court expected racial preferences in 

admissions to be unnecessary within twenty-five years.63  The Court in the 

SFFA cases took Justice O’Connor’s unfounded projection literally and 

imposed an additional requirement that admissions practices be “measurable 

and concrete enough to permit judicial review.”64  Notwithstanding, 

implementation of the alternatives proposed herein will not require 

termination conditions or judicial review, as they are race-neutral.65 

IV.     RACE-NEUTRAL ALTERNATIVES EXIST AND ARE 

NARROWLY TAILORED TO ACHIEVE THE COMPELLING STATE 

INTEREST OF DIVERSITY IN HIGHER EDUCATION 

A.     Diversity in Higher Education Is Still a Compelling State Interest 

Achieving diversity in higher education should remain a compelling 

state interest that all schools should strive to attain for two main reasons.66  

First, to remedy past societal harm, where people of color were historically 

denied access to the same quality of education based on race, ethnicity, or 

socioeconomic status.67  Second, diversity in the classroom helps to better 

educate students by “producing new knowledge stemming from diverse 

outlooks[,]” “promot[ing] the robust exchange of ideas[,]” and “broaden[ing] 

and refin[ing] understanding[,]” which all in turn “enhanc[e] appreciation, 

respect, . . . empathy, cross-racial understanding, and break[s] down 

stereotypes.”68  Although professional competency at the graduate level is 

necessary, “tradition and experience lend support to the view that the 

contribution of diversity is substantial.”69  In Bakke, the Court supported its 

position by quoting Sweatt v. Painter, which recognized that graduate 

education cannot provide effective practical experience for a globally 

dynamic workforce in isolation from members of the diverse communities 

because the “interplay of ideas and the exchange of views” are invaluable 

 

 62 Id. at 212-13. 

 63 Id. (quoting Grutter v. Bollinger, 539, U.S. 306, 343 (2003)). 

 64 Students for Fair Admissions, 600 U.S. at 217-18. 

 65 See id. at 214-15, 217-18. 

 66 Brown v. Bd. of Educ. of Topeka, 347 U.S. 483, 494 (1954); Id. at 214.  

 67 Sweatt v. Painter, 339 U.S. 629, 635-36 (1950); see Brown, 347 U.S. at 494; FIRESIDE, supra note 

2, at 303-04, 317, 319. 

 68 Students for Fair Admissions, 600 U.S. at 214.  

 69 Regents of the Univ. of Cal. v. Bakke, 438 U.S. 265, 313 (1978). 
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and non-fungible.70  A means to attain diversity in higher education would be 

to consider first-generation and socioeconomic status because they are race-

neutral and narrowly tailored to target those who have been historically 

denied access to higher education.71 

The majority opinion in the SFFA cases is careful to avoid saying that 

diversity in higher education is not a compelling state interest; instead, it 

holds that the interests the school seeks to achieve must be concrete enough 

to permit judicial review, and the means must be narrowly tailored to those 

interests.72  The majority opinion deferred to precedent establishing diversity 

as a compelling state interest and further reiterated that diversity could not be 

achieved through racial quotas, competition, or percentages.73  The 

concurring opinion delivered by Justice Gorsuch suggests that race-neutral 

admissions practices exist to achieve the educational benefits of diversity in 

higher education, while also conceding that race-neutral admissions 

practices, prima facie, “undoubtedly benefit white and wealthy applicants the 

most.”74  

The repercussions of the SFFA cases raise the question of how higher 

education can achieve equitable, race-neutral admissions practices that still 

ensure equity for marginalized students in accordance with the majority 

opinion.  Since affirmative action was designed to bridge the gap for 

minorities who have been historically excluded from higher education, 

another model must be created that is all-inclusive and can attain the same 

effect without considering race.75  One strategy includes considering first-

generation as well as socioeconomic status as “plus” factors, since they are 

indicative of merit (as redefined below);76 and precluding legacy status from 

 

 70 See id. at 313-14 (quoting Sweatt, 339 U.S. at 634); Discrimination Blocking: A New Compelling 

Interest for Affirmative Action, 136 HARV. L. REV. 690, 693-94 (Dec. 2022). 

 71 Students for Fair Admissions, 600 U.S. at 284 (Thomas, J., concurring); Id. at 298-99 (Gorsuch, 

J., concurring); Education and Socioeconomic Status, AM. PSYCH. ASS’N (2017) 

https://www.apa.org/pi/ses/resources/publications/education [https://perma.cc/DE76-XU89].  See 

HANNAH-JONES, supra note 2, at 103-05 (describing the awful treatment of slaves and how they were 

ousted from civilian based systems). 

 72 Students for Fair Admissions, 600 U.S. at 214-15. 

 73 Id. at 211. 

 74 Id. at 284 (Thomas, J., concurring); Id. at 299 (Gorsuch, J., concurring). 

 75 See Gonchar, supra note 43; Id. at 284-87 (Thomas, J., concurring). 

 76 See Students for Fair Admissions, 600 U.S. at 196 (displaying how plus factors are used in the 

admissions process); FIRESIDE, supra note 2, at 322 (explaining J. Powell’s decision in the Bakke decision 

where racial quotas were held to be unconstitutional but left a major loophole where admissions can 

“award[] a ‘plus’ to individuals ‘to promote beneficial educational pluralism’”); Russell, Fortin, Ford, & 

Cataneo, Ruling Raises Uncertainty for High School Students Heading to College, N.Y. TIMES (Jun. 

2023), https://www.nytimes.com/2023/06/29/us/politics/affirmative-action-students.html (showing how 

affirmative action failed to create diversity among socioeconomic statuses implies that it should be used 

as a parameter in deciding admission). 

https://www.apa.org/pi/ses/resources/publications/education
https://perma.cc/DE76-XU89
https://www.nytimes.com/2023/06/29/us/politics/affirmative-action-students.html
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the admissions process because, although these are all race-neutral 

alternatives, they are also narrowly tailored to meet the compelling state 

interest of diversity in higher education.77 

B.     Race-Neutral Alternatives That Are Narrowly Tailored to  
Attain Diversity in Higher Education 

Race-neutral alternatives to affirmative action, such as considering 

socioeconomic status, are necessary in admissions practices because race-

based admissions are not all-inclusive of the varying ethnic backgrounds, and 

do not directly target those who have been historically disadvantaged.78  

Access to education is not a right explicitly guaranteed by the U.S. 

Constitution79 and is therefore reserved to the states under the Tenth 

Amendment.80  However, when Brown held that separate but equal was 

inherently unconstitutional under the Equal Protection Clause of the 

Fourteenth Amendment, the Court effectively recognized that students are 

entitled to equal access to public education regardless of race.81  As a result, 

meaningful access to integrated, equal primary education was not secured for 

students of color until less than a century ago, which is a legacy that continues 

to shape the lack of diversity in higher education.82  Even today, all persons 

of color, especially students who are first-generation, face disproportionate 

barriers to higher education and have often been excluded through racial and 

ethnic classifications compounded by broader socioeconomic factors.83  

Attempting to attain diversity in higher education is a commendable 

goal, and schools should do their best to diversify the student body for a 

plethora of reasons.84  Notwithstanding, the issue with affirmative action is 

 

 77 Students for Fair Admissions, 600 U.S. at 299-300 (Gorsuch, J., concurring); Id. at 396-98 

(Sotomayor, J., dissenting). 

 78 See id. at 215-17. 

 79 See Brown v. Bd. of Educ. of Topeka, 347 U.S. 483, 494 (1954) (deriving from the fact that the 

Court focused on equal protection, not on recognizing education as a standalone constitutional right 

because states are not required by the Constitution to provide public education, however, if a state chooses 

to provide education, it must do so on equal terms). 

 80 U.S. CONST. amend. X. 

 81 Brown, 347 U.S. at 494-95. 

 82 See id. at 495; Brown v. Bd. of Educ. of Topeka, 349 U.S. 294, 300-01 (1955). 

 83 See Shane LaGesse, What to Know As a First-Generation College Student, U.S. NEWS (June 21, 

2023), https://www.usnews.com/education/best-colleges/articles/what-to-know-as-a-first-generation-

college-student [https://perma.cc/692V-NK4M]; Saul, supra note 6; Coe & Davidson, supra note 34, at 

236-40; Shawn Hubler, Soumya Karlamangla, & Stephanie Saul, California Bans Legacy Preferences at 

Private Universities, N.Y. TIMES (Sep. 30, 2024), https://www.nytimes.com/2024/09/30/us/california-

bans-legacy-preferences-private-universities.html?smid=url-share [https://perma.cc/GTE5-KC43]; 

ROTHESTEIN, supra note 2, at 153. 

 84 Students for Fair Admissions, Inc, v. President & Fellows of Harvard Coll., 600 U.S. 181, 214 

(2023). 

https://www.usnews.com/education/best-colleges/articles/what-to-know-as-a-first-generation-college-student
https://www.usnews.com/education/best-colleges/articles/what-to-know-as-a-first-generation-college-student
https://perma.cc/692V-NK4M
https://www.nytimes.com/2024/09/30/us/california-bans-legacy-preferences-private-universities.html?smid=url-share
https://www.nytimes.com/2024/09/30/us/california-bans-legacy-preferences-private-universities.html?smid=url-share
https://perma.cc/GTE5-KC43
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that it relies on race-based stereotypes to remedy historical and ongoing 

inequities.85  Accordingly, if the goal is to diversify the student body without 

resorting to racial classification, admissions policies should provide 

additional consideration to applicants who have been historically denied 

access to education through structural disadvantage, because they are likely 

to descend from people who have faced past societal harm.86  First-generation 

applicants typically must make a greater effort to navigate the process due to 

a lack of financial resources, stemming from their parents’ lack of 

education.87  Further, first-generation students are directly linked to 

increasing diversity by encompassing students from a variety of cultural and 

socioeconomic backgrounds.88  Diversity fosters a multicultural educational 

environment that benefits all students by creating greater awareness that 

promotes inclusivity and enables students to thrive in an exponentially 

diverse world.89  Since race is a social construct, and it is impossible to 

determine based on race alone whether a person has been historically denied 

 

 85 Id. at 211; see JACOBSON, supra note 1, at 102-71 (discussing how race was developed as a means 

to distinguish races and subordinate people of color); see also TAYLOR, supra note 2, at 25 (supporting 

the idea that affirmative action’s reliance on racial classifications risks reifying group identities and 

substituting generalized racial assumptions for individualized evaluation); see also IGNATIEV, supra note 

2, at 1 (acknowledging the existence of racial oppression and how skin color equates to social status).  

 86 See Grutter v. Bollinger, 539, U.S. 306, 327 (2003); Brown v. Bd. of Educ. of Topeka, 347 U.S. 

483, 494 (1954); Sweatt v. Painter, 339 U.S. 629, 635-636 (1950); Anahi Carrera, Thomas Luckie, & 

Emily H. G. Cooperdock, Extreme Underrepresentation of First-Generation College Students in the 

Geosciences: An Intersectional Issue, 72 J. OF GEOSCIENCE EDUC. 3, 3-5 (Mar. 16, 2023). 

 87 FirstGen Network Factsheets: National Data Fact Sheets on First-generation College Students 

and Graduates, FIRST GEN FORWARD, https://www.firstgenforward.org/our-insights/fact-sheets 

[https://perma.cc/JH3H-4NDM] (“The median income of first-generation students’ parents was $41,000 

in both 2016 and 2020, but the median income of continuing-generation students’ parents increased from 

$90,000 in 2016 to $103,000 in 2020.”); Sean Tierney & Marian Vargas, Legacy Looms Large in College 

Admission, Perpetuating Inequities in College Access, INST. FOR HIGHER EDUC. POL’Y (July 1, 2024), 

https://www.ihep.org/legacy-looms-large-in-college-admissions-perpetuating-

inequities/#:~:text=Legacy%20Looms%20Large%20in%20College%20Admissions%2C%20Perpetuati

ng%20Inequities%20in%20College%20Access,-

Published%20Jul%2001&text=A%20year%20ago%2C%20the%20U [https://perma.cc/M2BQ-K2BX]; 

Maura Mahoney, Who is a First-Generation Student?, THE CHRON. OF HIGHER EDUC. (Nov. 30, 2021), 

https://www.chronicle.com/featured/student-success/student-centric-institution/who-is-a-first-

generation-

student#:~:text=First%2Dgen%20students%20are%20also,that%20are%20not%20student%2Dready 

[https://perma.cc/3348-AZCS]; Carrera, Luckie, & Cooperdock, supra note 86, at 7.  

 88 See Carrera, Luckie & Cooperdock, supra note 86, at 3, 5. 

 89 See Regents of the Univ. of Cal. v. Bakke, 438 U.S. 265, 313-14 (1978); The Importance of 

Diversity & Multicultural Awareness in Education, DREXEL UNIV. SCH. OF EDUC., 

https://drexel.edu/soe/resources/student-teaching/advice/importance-of-cultural-diversity-in-

classroom/#:~:text=Students%20Become%2per0More%20Open%2DMinded,in%20different%20points

%20of%20view [https://perma.cc/KQ3X-WVCL]. 

https://www.firstgenforward.org/our-insights/fact-sheets
https://perma.cc/JH3H-4NDM
https://www.ihep.org/legacy-looms-large-in-college-admissions-perpetuating-inequities/#:~:text=Legacy%20Looms%20Large%20in%20College%20Admissions%2C%20Perpetuating%20Inequities%20in%20College%20Access,-Published%20Jul%2001&text=A%20year%20ago%2C%20the%20U
https://www.ihep.org/legacy-looms-large-in-college-admissions-perpetuating-inequities/#:~:text=Legacy%20Looms%20Large%20in%20College%20Admissions%2C%20Perpetuating%20Inequities%20in%20College%20Access,-Published%20Jul%2001&text=A%20year%20ago%2C%20the%20U
https://www.ihep.org/legacy-looms-large-in-college-admissions-perpetuating-inequities/#:~:text=Legacy%20Looms%20Large%20in%20College%20Admissions%2C%20Perpetuating%20Inequities%20in%20College%20Access,-Published%20Jul%2001&text=A%20year%20ago%2C%20the%20U
https://www.ihep.org/legacy-looms-large-in-college-admissions-perpetuating-inequities/#:~:text=Legacy%20Looms%20Large%20in%20College%20Admissions%2C%20Perpetuating%20Inequities%20in%20College%20Access,-Published%20Jul%2001&text=A%20year%20ago%2C%20the%20U
https://perma.cc/M2BQ-K2BX
https://www.chronicle.com/featured/student-success/student-centric-institution/who-is-a-first-generation-student#:~:text=First%2Dgen%20students%20are%20also,that%20are%20not%20student%2Dready
https://www.chronicle.com/featured/student-success/student-centric-institution/who-is-a-first-generation-student#:~:text=First%2Dgen%20students%20are%20also,that%20are%20not%20student%2Dready
https://www.chronicle.com/featured/student-success/student-centric-institution/who-is-a-first-generation-student#:~:text=First%2Dgen%20students%20are%20also,that%20are%20not%20student%2Dready
https://perma.cc/3348-AZCS
https://drexel.edu/soe/resources/student-teaching/advice/importance-of-cultural-diversity-in-classroom/#:~:text=Students%20Become%2per0More%20Open%2DMinded,in%20different%20points%20of%20view
https://drexel.edu/soe/resources/student-teaching/advice/importance-of-cultural-diversity-in-classroom/#:~:text=Students%20Become%2per0More%20Open%2DMinded,in%20different%20points%20of%20view
https://drexel.edu/soe/resources/student-teaching/advice/importance-of-cultural-diversity-in-classroom/#:~:text=Students%20Become%2per0More%20Open%2DMinded,in%20different%20points%20of%20view
https://perma.cc/KQ3X-WVCL
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access to education, it follows that a new and race-neutral approach should 

be taken in higher education admissions.90 

1.     Redefining Merit As a Measurable and Race-Neutral Alternative 

Merit, as a noun, is generally defined as having worthwhile qualities.91  

In the context of “a person’s qualities, [or] actions . . . [merit is] regarded as 

indicating what the person deserves to receive.”92  From the beginning of 

U.S. history, race—as a social construct—was used to categorize people and 

determine who was deemed deserving of governance, property, education, 

and the right to vote, among other civil benefits.93  Just as race was unfairly 

used in the past to allocate opportunity and status, race or lineage should not 

be used as a basis for determining who should or should not receive access 

to higher education.94 

Most schools, such as elite schools like Princeton, Yale, and Harvard, 

base their admissions process on a merit-based system.95  The inherent 

ambiguity of the word merit requires examination of how merit-based 

admissions practices began to take shape in the context of higher education 

admissions.  In the 1950s, White Anglo-Saxon Protestants (“WASP”) 

families exerted significant influence over elite social networks.96  WASP 

families inherited wealth,97 and instead of ferociously fighting for grades, 

students fought to get into elite social clubs.98  A student did not need to be 

 

 90 Students for Fair Admissions, Inc, v. President & Fellows of Harvard Coll., 600 U.S. 181, 276-77 

(2023) (Thomas, J., concurring). 

 91 Merit, COLLINS DICTIONARY, https://www.collinsdictionary.com/us/dictionary/english/merit 

[https://perma.cc/9XWR-K5KQ]. 

 92 Merit, MERRIAM-WEBSTER DICTIONARY, https://www.merriam-webster.com/dictionary/merit 

[https://perma.cc/MG2E-VKLK]. 

 93 ROTHESTEIN, supra note 2, at 19, 41-44, 47, 53, 69, 78, 153-54; HANNAH-JONES, supra note 2, at 

196-97; JACOBSON, supra note 1, at 7; see WEINER, supra note 7, at 22; TAYLOR, supra note 2, at 25; 

CHAN, supra note 6, at 3-5 (describing how Chinese people were discriminated against and excluded 

through legislation); TAKAKI, supra note 2, at 12-15, 111; Saul, supra note 6 (explaining how considering 

legacy status in admissions was for discriminatory purposes); Coe & Davidson, supra note 34, at 237; 

Tierney & Vargas, supra note 87; Alan Greenblatt, The Racial History of the ‘Grandfather Clause’, NPR 

(Oct. 22, 2013), https://www.npr.org/sections/codeswitch/2013/10/21/239081586/the-racial-history-of-

the-grandfather-clause [https://perma.cc/V4UU-HNTQ]. 

 94 TAKAKI, supra note 2, at 12-15; Saul, supra note 6; Coe & Davidson, supra note 34, at 236-40; 

Tierney & Vargas, supra note 87. 

 95 David Brooks, How the Ivy League Broke America, THE ATLANTIC (Nov. 14, 2024), 

https://www.theatlantic.com/magazine/archive/2024/12/meritocracy-college-admissions-social-

economic-segregation/680392 [https://perma.cc/WN7P-279K]. 

 96 Id. 

 97 Samuel Goldman, How the WASPs Won by Losing, THE WEEK (Aug. 4, 2021), 

https://theweek.com/politics/1003258/the-wasps-died-out-as-a-distinctive-class [https://perma.cc/V4XY-

7MLE]. 

 98 Brooks, supra note 95. 

https://www.collinsdictionary.com/us/dictionary/english/merit
https://perma.cc/9XWR-K5KQ
https://www.merriam-webster.com/dictionary/merit
https://perma.cc/MG2E-VKLK
https://www.npr.org/sections/codeswitch/2013/10/21/239081586/the-racial-history-of-the-grandfather-clause
https://www.npr.org/sections/codeswitch/2013/10/21/239081586/the-racial-history-of-the-grandfather-clause
https://www.theatlantic.com/magazine/archive/2024/12/meritocracy-college-admissions-social-economic-segregation/680392
https://www.theatlantic.com/magazine/archive/2024/12/meritocracy-college-admissions-social-economic-segregation/680392
https://perma.cc/WN7P-279K
https://theweek.com/politics/1003258/the-wasps-died-out-as-a-distinctive-class
https://perma.cc/V4XY-7MLE
https://perma.cc/V4XY-7MLE
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intelligent or demonstrate a hard work ethic; the student just needed to be 

“clubbable” and then they would be connected enough to gain entry into elite 

schools.99  Students who were clubbable were generally “good-looking, 

athletic, graceful, casually elegant, Episcopalian, . . . white, [and i]t really 

helped, too, if . . . [their] dad had gone there,”100 thereby creating a merit-

based admissions process contingent upon one’s social privilege, not work 

ethic.101 

More recently, merit in higher education admissions has largely been 

measured through one’s grade point average (“GPA”) and standardized test 

scores.102  However, relying primarily on grades and test scores is an 

imperfect proxy for merit103 because both are tremendously influenced by an 

applicant’s socioeconomic status and access to resources.104  Moreover, 

determining merit exclusively through these metrics fails to capture a 

“student’s capacity for discovery, creativity, insight, scholarly or other 

achievement, leadership, or service,” all of which are likewise worthwhile 

qualities in candidates for admission.105 

Due to the arbitrariness of test scores, most institutions take a holistic 

approach to admission.106  Although affirmative action admissions practices 

are unconstitutional, holistic approaches to admission should be maintained, 

 

 99 Id. 

 100 Id. 

 101 Id.; Goldman, supra note 97. 

 102 Coe & Davidson, supra note 34, at 233; Emma Kerr & Sarah Wood, 13 Things to Know About 

Merit Aid Scholarships, U.S. NEWS (Apr. 26, 2023), https://www.usnews.com/education/best-

colleges/paying-for-college/slideshows/things-to-know-about-merit-aid-scholarships 

[https://perma.cc/4HQR-2SDP]; Merit Scholarships for Sat and Act Scores, THE PRINCETON REV. (2025) 

https://www.princetonreview.com/college-advice/sat-act-scores-merit-

scholarships#:~:text=Better%20SAT%20&%20ACT%20Scores%20Can%20Earn%20You%20Scholars

hips&text=In%20fact%2C%20standardized%20test%20scores,scores%20meet%20a%20minimum%20t

hreshold [https://perma.cc/L8GE-AUX6]; Nikki Graf, Most Americans say Colleges Should not Consider 

Race or Ethnicity in Admissions, PEW RSCH. (Feb. 25, 2019), https://www.pewresearch.org/short-

reads/2019/02/25/most-americans-say-colleges-should-not-consider-race-or-ethnicity-in-

admissions/?utm_campaign=Next:%20The%20Future%20of%20Higher%20Education&utm_medium=

email&utm_source=Revue%20newsletter [https://perma.cc/JYU2-G64S]; Christopher L. Eisgruber, The 

Meaning of “Merit” in College Admissions, PRINCETON ALUMNI WEEKLY (Feb. 27, 2023), 

https://paw.princeton.edu/article/meaning-merit-college-admissions [https://perma.cc/GQ9E-FV85]. 

 103 Eisgruber, supra note 102. 

 104 Education and Socioeconomic Status, supra note 71; Chris Knoester & James Tompsett, Family 

Socioeconomic Status and College Attendance: A Consideration of Individual-Level and School-Level 

Pathways, PLOS ONE, Apr. 11, 2023, at 2-3.; FIRESIDE, supra note 2, at 325-26; Preston Copper, Do Low-

Income Students Benefit from College? What the Data Say, FREOPP (June 27, 2024), 

https://freopp.org/oppblog/do-low-income-students-benefit-from-college-what-the-data-

say/#:~:text=At%20four%2Dyear%20schools%20serving%20mostly%20low%2DSES%20students%2C

,for%20some%20of%20the%20costs [https://perma.cc/4QDT-U5K8]. 

 105 Eisgruber, supra note 102. 

 106 Id. 

https://www.usnews.com/education/best-colleges/paying-for-college/slideshows/things-to-know-about-merit-aid-scholarships
https://www.usnews.com/education/best-colleges/paying-for-college/slideshows/things-to-know-about-merit-aid-scholarships
https://perma.cc/4HQR-2SDP
https://www.princetonreview.com/college-advice/sat-act-scores-merit-scholarships%23:~:text=Better%20SAT%20%26%20ACT%20Scores%20Can%20Earn%20You%20Scholarships%26text=In%20fact,%20standardized%20test%20scores,scores%20meet%20a%20minimum%20threshold
https://www.princetonreview.com/college-advice/sat-act-scores-merit-scholarships%23:~:text=Better%20SAT%20%26%20ACT%20Scores%20Can%20Earn%20You%20Scholarships%26text=In%20fact,%20standardized%20test%20scores,scores%20meet%20a%20minimum%20threshold
https://www.princetonreview.com/college-advice/sat-act-scores-merit-scholarships%23:~:text=Better%20SAT%20%26%20ACT%20Scores%20Can%20Earn%20You%20Scholarships%26text=In%20fact,%20standardized%20test%20scores,scores%20meet%20a%20minimum%20threshold
https://www.princetonreview.com/college-advice/sat-act-scores-merit-scholarships%23:~:text=Better%20SAT%20%26%20ACT%20Scores%20Can%20Earn%20You%20Scholarships%26text=In%20fact,%20standardized%20test%20scores,scores%20meet%20a%20minimum%20threshold
https://perma.cc/L8GE-AUX6
https://www.pewresearch.org/short-reads/2019/02/25/most-americans-say-colleges-should-not-consider-race-or-ethnicity-in-admissions/?utm_campaign=Next:%20The%20Future%20of%20Higher%20Education&utm_medium=email&utm_source=Revue%20newsletter%20
https://www.pewresearch.org/short-reads/2019/02/25/most-americans-say-colleges-should-not-consider-race-or-ethnicity-in-admissions/?utm_campaign=Next:%20The%20Future%20of%20Higher%20Education&utm_medium=email&utm_source=Revue%20newsletter%20
https://www.pewresearch.org/short-reads/2019/02/25/most-americans-say-colleges-should-not-consider-race-or-ethnicity-in-admissions/?utm_campaign=Next:%20The%20Future%20of%20Higher%20Education&utm_medium=email&utm_source=Revue%20newsletter%20
https://www.pewresearch.org/short-reads/2019/02/25/most-americans-say-colleges-should-not-consider-race-or-ethnicity-in-admissions/?utm_campaign=Next:%20The%20Future%20of%20Higher%20Education&utm_medium=email&utm_source=Revue%20newsletter%20
https://perma.cc/JYU2-G64S
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https://perma.cc/GQ9E-FV85
https://freopp.org/oppblog/do-low-income-students-benefit-from-college-what-the-data-say/%23:~:text=At%20four-year%20schools%20serving%20mostly%20low-SES%20students%2C,for%20some%20of%20the%20costs
https://freopp.org/oppblog/do-low-income-students-benefit-from-college-what-the-data-say/%23:~:text=At%20four-year%20schools%20serving%20mostly%20low-SES%20students%2C,for%20some%20of%20the%20costs
https://freopp.org/oppblog/do-low-income-students-benefit-from-college-what-the-data-say/%23:~:text=At%20four-year%20schools%20serving%20mostly%20low-SES%20students%2C,for%20some%20of%20the%20costs
https://perma.cc/4QDT-U5K8
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but merit should encompass more than grades and test scores to account for 

the systemic disparities from which marginalized communities suffer.107  

Along with considering grades and test scores, some schools, such as 

Princeton, consider: “commitment to service;” “discipline to excel at school 

while [keeping] a job;” “persistence to develop artistic or athletic talent;” 

“capacity for teamwork or collaboration;” “fortitude to overcome prejudice 

or hardship;” “courage to do right;” “honesty to admit fault; and” 

“compassion needed to understand and help others.”108  Treating sustained 

employment or volunteer work for community services with the same rigor 

as internships or demonstrated athletic or artistic talent will help narrow the 

gap between applicants from lower and higher socioeconomic statuses.109  

Limited access to resources often compels students from low socioeconomic 

statuses to seek employment rather than pursue unpaid internships.110  In 

addition, when families cannot afford the equipment, training, or fees 

required to cultivate athletic or artistic skills, students may instead invest in 

community service opportunities that develop comparably valuable 

competencies, such as the ones listed above.111 

 

 107 Tierney & Vargas, supra note 87 (suggesting that schools take first-generation status and 

socioeconomic status into consideration); Eisgruber, supra note 102 (describing how test scores are an 

imperfect measure of merit and that a more holistic approach is used at Princeton). 

 108 Eisgruber, supra note 102. 

 109 Muhammad Alameldin & Mario Sanguinet, Unpaid Internships: Worse than Working for Free, 

GREENLINE INST. (Nov. 30, 2020), https://greenlining.org/2020/unpaid-

internships/#:~:text=Today%2C%20employers%20consider%20internships%20the,from%20a%20 

low%2d Income%20neighborhood [https://perma.cc/98RB-HHZM] (finding that people of lower 

socioeconomic statuses cannot afford to intern without pay, and, oftentimes, lack the connections to obtain 

internships); Aimee Picchi, Game Over: Middle-Class and Poor Kids are Ditching Youth Sports, CBS 

NEWS (Aug. 15, 2019), https://www.cbsnews.com/news/uneven-playing-field-middle-class-and-poor-

kids-are-ditching-youth-

sports/#:~:text=But%20the%20rising%20cost%20of,prohibitively%20expensive%20for%20many%20h

ouseholds [https://perma.cc/Q9YY-NWJF]; Matt Richtel, The Income Gap is Becoming a Physical-

Activity Divide, N.Y. TIMES (Mar. 24, 2023), https://www.nytimes.com/2023/03/24/health/sports-

physical-education-

children.html#:~:text=A%20combination%20of%20factors%20is,35.7%20percent%20from%2038.1%2

0percent [https://perma.cc/D86D-VVE3]; Amber Charnoff, How Economic Background Affects Sports 

Participation and Future Success, ABC 27 (Aug. 15, 2023), https://www.abc27.com/sports/local-

sports/how-economic-background-effects-sports-participation-and-future-

success/#:~:text=The%20economic%20divide,can’t%20participate%20in%20sports 

[https://perma.cc/KQF2-AAFS]. 

 110 Alameldin & Sanguinet, supra note 109 (explaining how taking on an unpaid internship causes an 

undue hardship on low-income students and they are often locked out of white collar positions). 

 111 Picchi, supra note 109 (describing how lower and middle class youths are quitting sports while 

wealthier children are participating in sports at an increasing rate); Richtel, supra note 109 (explaining 

how as sports become privatized poorer children are participating far less than affluent children); 

Charnoff, supra note 109 (providing figures on how costly it is to pay sports and how families focus have 

been on putting food on the table). 

https://greenlining.org/2020/unpaid-internships/#:~:text=Today%2C%20employers%20consider%20internships%20the,from%20a%20low%2Dincome%20neighborhood.
https://greenlining.org/2020/unpaid-internships/#:~:text=Today%2C%20employers%20consider%20internships%20the,from%20a%20low%2Dincome%20neighborhood.
https://greenlining.org/2020/unpaid-internships/#:~:text=Today%2C%20employers%20consider%20internships%20the,from%20a%20low%2Dincome%20neighborhood.
https://perma.cc/98RB-HHZM
https://www.cbsnews.com/news/uneven-playing-field-middle-class-and-poor-kids-are-ditching-youth-sports/#:~:text=But%20the%20rising%20cost%20of,prohibitively%20expensive%20for%20many%20households.
https://www.cbsnews.com/news/uneven-playing-field-middle-class-and-poor-kids-are-ditching-youth-sports/#:~:text=But%20the%20rising%20cost%20of,prohibitively%20expensive%20for%20many%20households.
https://www.cbsnews.com/news/uneven-playing-field-middle-class-and-poor-kids-are-ditching-youth-sports/#:~:text=But%20the%20rising%20cost%20of,prohibitively%20expensive%20for%20many%20households.
https://www.cbsnews.com/news/uneven-playing-field-middle-class-and-poor-kids-are-ditching-youth-sports/#:~:text=But%20the%20rising%20cost%20of,prohibitively%20expensive%20for%20many%20households.
https://perma.cc/Q9YY-NWJF%5d;
https://www.nytimes.com/2023/03/24/health/sports-physical-education-children.html#:~:text=A%20combination%20of%20factors%20is,35.7%20percent%20from%2038.1%20percent.
https://www.nytimes.com/2023/03/24/health/sports-physical-education-children.html#:~:text=A%20combination%20of%20factors%20is,35.7%20percent%20from%2038.1%20percent.
https://www.nytimes.com/2023/03/24/health/sports-physical-education-children.html#:~:text=A%20combination%20of%20factors%20is,35.7%20percent%20from%2038.1%20percent.
https://www.nytimes.com/2023/03/24/health/sports-physical-education-children.html#:~:text=A%20combination%20of%20factors%20is,35.7%20percent%20from%2038.1%20percent.
https://www.abc27.com/sports/local-sports/how-economic-background-effects-sports-participation-and-future-success/#:~:text=The%20economic%20divide,can't%20participate%20in%20sports.
https://www.abc27.com/sports/local-sports/how-economic-background-effects-sports-participation-and-future-success/#:~:text=The%20economic%20divide,can't%20participate%20in%20sports.
https://www.abc27.com/sports/local-sports/how-economic-background-effects-sports-participation-and-future-success/#:~:text=The%20economic%20divide,can't%20participate%20in%20sports.
https://www.abc27.com/sports/local-sports/how-economic-background-effects-sports-participation-and-future-success/#:~:text=The%20economic%20divide,can't%20participate%20in%20sports.
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There are more efficient ways to assess students’ challenges and 

perspectives.112  While race and ethnicity have been helpful in the past “to 

understand the challenges that applicants have overcome and the perspectives 

that they can add to [a] campus,” this Article will discuss race-neutral 

substitutes that are more narrowly tailored to demonstrate a student’s 

challenges and perspective, such as first-generation and socioeconomic 

status.113  Neither race and ethnicity nor legacy status should factor into the 

admissions process.114  Legacy status, in particular, is not indicative of an 

applicant’s merit and does not serve any compelling interest.115  A parent’s 

success or institutional ties do not demonstrate how well their child will 

perform at the institution.116  Also, considering lineage in assessing merit 

would disproportionately advantage applicants who are already likely to 

benefit from higher socioeconomic status, further reducing access to higher 

education for students of color.117  Therefore, a holistic review should assess 

grades, test scores, employment, internships, community service, artistic and 

athletic talent, first-generation status, and socioeconomic status as 

comparable indicators of merit, because these factors demonstrate merit 

throughout various ethnic and socioeconomic groups.118 

 

 112 Eisgruber, supra note 102 (providing a model used at Princeton); Tierney & Vargas, supra note 

87 (advocating for banning legacy preferences, and focusing on first-generation status and socioeconomic 

status); Knoester & Tompsett, supra note 104, at 2-5 (explaining how both sport and non-sport 

extracurricular activities should be considered in admissions); Graf, supra note 102 (providing stats from 

a survey about what should and should not be considered in admissions according to Americans). 

 113 Students for Fair Admissions, Inc, v. President & Fellows of Harvard Coll., 600 U.S. 181, 214-15 

(2023); Eisgruber, supra note 102. 

 114 Jin Chow, The Waning Influence of Legacy College Admissions and How to Stand Out, FORBES 

(Jan. 18, 2024), https://www.forbes.com/sites/jinchow/2024/01/18/the-waning-influence-of-legacy-

college-admissions-and-how-to-stand-out [https://perma.cc/B82H-BHYK] (discussing the SFFA cases, 

where race and ethnicity considerations are banned from the admissions process, and how after the SFFA 

ruling advocacy groups filed lawsuits alleging that legacy preferences violate the Civil Rights Act of 

1964). 

 115 Tierney & Vargas, supra note 87; LaGesse, supra note 83. 

 116 Tierney & Vargas, supra note 87 (justifying the need to ban considering legacy status in 

admissions). 

 117 Id.; Education and Socioeconomic Status, supra note 71; Knoester & Tompsett, supra note 104, 

at 2-3; Copper, supra note 104; Chow, supra note 114 (explaining why legacy admissions are being 

reconsidered). 

 118 Tierney & Vargas, supra note 87; Eisgruber, supra note 102 (demonstrating how Princeton uses 

these factors in its admissions process); Knoester & Tompsett, supra note 104, at 2-5 (demonstrating that 

college attendance is shaped by both family socioeconomic status and school context, supporting a holistic 

admissions process that evaluates grades and test scores alongside employment, service, talent, and first-

generation or socioeconomic status to assess merit in light of unequal opportunity structures); Graf, supra 

note 102 (providing a survey about what Americans think should and should not be included in 

admissions’ considerations). 

https://www.forbes.com/sites/jinchow/2024/01/18/the-waning-influence-of-legacy-college-admissions-and-how-to-stand-out/
https://www.forbes.com/sites/jinchow/2024/01/18/the-waning-influence-of-legacy-college-admissions-and-how-to-stand-out/
https://perma.cc/B82H-BHYK
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2.     Socioeconomic Status As a Race-Neutral Alternative 

Socioeconomic status measures more than income; it also encompasses 

educational attainment, occupational prestige, financial security, and 

subjective perceptions of social status and social class.119  Socioeconomic 

status “reflects quality-of-life attributes and opportunities afforded to people 

within society and is a consistent predictor of a vast array of psychological 

outcomes.”120  Research suggests that children from lower socioeconomic 

backgrounds tend to develop academic skills at a slower pace than their peers 

from higher socioeconomic groups.121  This disparity is closely linked to 

structural inequities, including the chronic underfunding of schools in lower 

socioeconomic communities.122  Over time, inadequate educational 

opportunity perpetuates socioeconomic disadvantage for generations, 

underscoring the need to remedy past and current societal harm inflicted upon 

lower socioeconomic communities.123 

 Studies show that students who were afforded higher-quality education 

in kindergarten through third grade earned higher incomes, attended college 

at greater rates, accumulated more retirement savings, and resided in higher-

quality neighborhoods.124  Students from higher socioeconomic backgrounds 

likewise tend to enjoy higher college enrollment and graduation rates than 

students from lower socioeconomic backgrounds.125  One reason is that 

higher socioeconomic backgrounds typically have access to better-resourced 

K-12 schools, supplemental resources, and tutoring, which translate into 

stronger academic performance and greater preparation for college.126  

Meanwhile, students from lower socioeconomic backgrounds are more likely 

to enter college less academically prepared, conditions that can translate into 

lower grades and greater difficulty keeping pace with coursework.127  Second, 

students from higher socioeconomic status may be more likely to be recruited 

by colleges because of their families’ ability to pay for tuition and offer 

 

 119 Socioeconomic Status, AM. PSYCH. ASS’N, https://www.apa.org/topics/socioeconomic-status 

[https://perma.cc/9WRU-SJ46]; Education and Socioeconomic Status, supra note 71. 

 120 Id.  

 121 FIRESIDE, supra note 2, at 325; Education and Socioeconomic Status, supra note 71. 

 122 Knoester & Tompsett, supra note 104, at 2; Education and Socioeconomic Status, supra note 71 

 123 ROTHESTEIN, supra note 2, at 153-54, 179; Knoester & Tompsett, supra note 104, at 2; Education 

and Socioeconomic Status, supra note 71. 

 124 Education and Socioeconomic Status, supra note 71; Knoester & Tompsett, supra note 104, at 2. 

 125 Id.; Copper, supra note 104. 

 126 FIRESIDE, supra note 2, at 325-26; Knoester & Tompsett, supra note 104, at 2-5; Education and 

Socioeconomic Status, supra note 71. 

 127 Knoester & Tompsett, supra note 104, at 2-5; Education and Socioeconomic Status, supra note 

71. 

https://www.apa.org/topics/socioeconomic-status
https://perma.cc/9WRU-SJ46
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donations.128  Third, wealthier families are also more likely to benefit from 

legacy preferences, early admissions programs, and greater familiarity with 

the college application process.129  Finally, families within a higher 

socioeconomic status also “benefit from their social connections and patterns 

of social interactions.”130  

Considering socioeconomic status in the admissions process is a 

sufficiently measurable, race-neutral alternative that is narrowly tailored to 

achieving diversity in higher education.131  Through this consideration, 

schools should target an equal balance of students from high, medium, and 

low socioeconomic levels to diversify the student body.132  Since most people 

without a college degree have lower socioeconomic status than people with 

a college degree, targeting families who have a low socioeconomic status 

would indirectly target those who may have faced obstacles in receiving a 

bachelor’s degree, which is narrowly tailored to remedying the past societal 

harm of segregation that still permeates our society to this day.133 

3.     First-Generation Status As a Race-Neutral Alternative 

The definition of a first-generation college student was developed in 

1980 by the Council for Opportunity in Education; however, the definition 

varies across campuses.134  The most suitable definition includes students 

whose parents did not graduate from college or only obtained an associate’s 

degree.135  Even if a parent went to college but did not graduate with a 

 

 128 Id. 

 129 Id. 

 130 Id. 

 131 Socioeconomic Status, supra note 119 

 132 The Importance of Diversity & Multicultural Awareness in Education, supra note 89 

 133 FirstGen Fact Sheets, supra note 87 (where “[t]he median income of first-generation students’ 

parents was $41,000 in both 2016 and 2020, but the median income of continuing-generation students’ 

parents increased from $90,000 in 2016 to $103,000 in 2020”).  See Mahoney, supra note 87 (linking 

socioeconomic status and degree attainment, as well as demonstrating how first-generation status reflects 

a structural disadvantage); Carrera, Luckie, & Cooperdock, supra note 86; see also Grutter v. Bollinger, 

539, U.S. 306, 327 (2003) (upholding a narrowly tailored admissions policy that considered race as one 

factor in a holistic review; similarly, because individuals without a college degree disproportionately come 

from lower socioeconomic backgrounds, targeting low socioeconomic status operates as a flexible and 

race-neutral means of reaching those who have faced structural barriers to higher education, thereby 

narrowly addressing the enduring effects of segregation); Brown v. Bd. of Educ. of Topeka, 347 U.S. 483, 

494 (1954) (highlighting segregation in education was not “fixed” until recently); Sweatt v. Painter, 339 

U.S. 629, 635-636 (1950) (showing that segregation in higher education produces inherent inequality, 

laying critical groundwork for dismantling segregation in cases like Brown); ROTHESTEIN, supra note 2, 

at 67, 153-54 (exemplifying enduring effects of segregation in property and how that translates to a barrier 

in attaining education for marginalized communities). 

 134 Mahoney, supra note 87; Carrera, Luckie, & Cooperdock, supra note 86, at 4, 7. 

 135 Carrera, Luckie, & Cooperdock, supra note 86, at 4. 
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bachelor’s degree, the student should still be considered a first-generation 

student, as they may confront similar obstacles in attempting to obtain a 

bachelor’s degree.136  If one parent graduated from college and that parent is 

involved in the student’s life, then the student should not be classified as a 

first-generation student.137  

First-generation status should be given weight in the admission process 

for two reasons.138  First, post-secondary institutions should consider first-

generation status for applicants because it indicates a student may have faced 

unique challenges navigating the college application process due to a lack of 

familial experience with higher education, potentially demonstrating 

resilience, determination, and a strong desire to achieve despite obstacles, 

which is a valuable asset to the campus community.139  Students whose 

parents lack a college background tend to lack access to resources, mentors, 

and knowledge of the application process and financial aid options, which 

simultaneously puts the student at a disadvantage.140  The lack of resources 

is at least partially attributable to the fact that parents without a college degree 

have a substantially lower median income than parents with a college 

degree.141 

Second, it allows institutions to increase diversity in their student body 

and targets families who have historically been denied access to higher 

education.142  The rise of globalization creates the need for employees who 

are able to work with people from different cultures and social groups.143  Due 

to the impacts of their upbringing, first-generation students provide a distinct 

contribution to classroom settings that simulate the real world.144  “First-

 

 136 Id. 

 137 Id. 

 138 Id. at 7. 

 139 First-Generation Students in Higher Education, POSTSECONDARY NAT’L POL’Y INST. (2025),  

https://pnpi.org/factsheets/first-generation-

students/#:~:text=Predominantly%20non%2Dwhite%20and%20from,not%20have%20a%20college%20 

degree. (last updated Apr. 2025) [https://perma.cc/FVC9-F7AW]; Mahoney, supra note 87. 

 140 Meghan Nichols Martinez, From Invisibility to Belonging: Supports and Challenges of First-

Generation College Students Who Identify as Racial or Ethnic Minorities (Aug. 2020) (Ph.D. dissertation, 

Univ. of N. Colo.), available at 

https://digscholarship.unco.edu/cgi/viewcontent.cgi?article=1706&context=dissertations 

[https://perma.cc/PJ5A-LK3W]; Mahoney, supra note 87. 

 141 FirstGen Fact Sheets, supra note 87 (where “[t]he median income of first-generation students’ 

parents was $41,000 in both 2016 and 2020, but the median income of continuing-generation students’ 

parents increased from $90,000 in 2016 to $103,000 in 2020”); Mahoney, supra note 87; ROTHESTEIN, 

supra note 2, at 153-54; Carrera, Luckie, & Cooperdock, supra note 86, at 7. 

 142 See Grutter v. Bollinger, 539, U.S. 306, 327 (2003); Brown v. Bd. of Educ. of Topeka, 347 U.S. 

483, 494 (1954); Sweatt v. Painter, 339 U.S. 629, 635-636 (1950). 

 143 The Importance of Diversity & Multicultural Awareness in Education, supra note 89. 

 144 Id. 

https://pnpi.org/factsheets/first-generation-students/#:~:text=Predominantly%20non%2Dwhite%20and%20from,not%20have%20a%20college%20degree.
https://pnpi.org/factsheets/first-generation-students/#:~:text=Predominantly%20non%2Dwhite%20and%20from,not%20have%20a%20college%20degree.
https://pnpi.org/factsheets/first-generation-students/#:~:text=Predominantly%20non%2Dwhite%20and%20from,not%20have%20a%20college%20degree.
https://perma.cc/FVC9-F7AW
https://digscholarship.unco.edu/cgi/viewcontent.cgi?article=1706&context=dissertations
https://perma.cc/PJ5A-LK3W
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generation . . . students contribute to diversity by bringing unique 

perspectives, experiences, and socioeconomic backgrounds to a campus 

environment, often stemming from their families’ different educational levels 

and cultural contexts, thus enriching the overall student body and fostering a 

broader range of viewpoints.”145  Increasing the admission of first-generation 

students would naturally increase diversity, and exposure to diversity in the 

classroom increases a student’s cultural awareness, which propels them to 

prosper in the workforce and satisfies the compelling interest.146  

Since being a first-generation student is a measurable trait that anyone 

can possess, it can be viewed as a race-neutral alternative.147  In 

acknowledgment of the objectives behind implementing affirmative action, 

considering first-generation status is narrowly tailored to target families who 

have been historically disadvantaged in accessing higher education.148  By 

definition, first-generation status considers whether a person’s parents have 

received a degree from a higher-level institution, which is indicative of the 

family’s access to higher education.149  Therefore, not only is first-generation 

status narrowly tailored to target families who have faced past societal harm, 

but it is also narrowly tailored to achieve diversity in higher education.150  

First-generation status is not contingent on race, ethnicity, or socioeconomic 

status, and thus, it creates the potential to be attributed to anyone.151  Since 

first-generation status can be attributable to anyone, it gathers people from 

diverse races, ethnicities, cultures, socioeconomic statuses, backgrounds, and 

upbringings, thereby increasing diversity.152 

4.     Precluding Legacy Status from Admissions Practices  

Because It Is a Race-Based Consideration 

When the U.S. Constitution began granting constitutional rights to 

Black people through the post-Civil War amendments, such as the Thirteenth, 

Fourteenth, and Fifteenth Amendments, other institutional hurdles emerged, 

 

 145 Id. 

 146 Carrera, Luckie, & Cooperdock, supra note 86, at 3, 5; The Importance of Diversity & 

Multicultural Awareness in Education, supra note 89.   

 147 Carrera, Luckie & Cooperdock, supra note 86, at 5-6. 

 148 See Grutter v. Bollinger, 539, U.S. 306, 327 (2003); Brown v. Bd. of Educ. of Topeka, 347 U.S. 

483, 494 (1954); Sweatt v. Painter, 339 U.S. 629, 635-36 (1950). 

 149 Carrera, Luckie, & Cooperdock, supra note 86, at 4. 

 150 See Grutter, 539 U.S. at 327; Brown, 347 U.S. at 494; Sweatt, 339 U.S. at 635-36; Carrera, Luckie 

& Cooperdock, supra note 86, at 3, 5. 

 151 Carrera, Luckie & Cooperdock, supra note 86, at 5. 

 152 Id. at 5-6. 
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creating a new form of subordination.153  This new form of subordination 

evinced itself as “Black Codes, which themselves had replaced slavery’s 

form of comprehensive economic exploitation,” and then led to the 

emergence of “Jim Crow . . . [which was another type of] comprehensive 

scheme of economic exploitation” that replaced Black Codes.154  During the 

Jim Crow Era, grandfather clauses were “laws [enacted by some states in the 

early 1890s] that made men eligible to vote if they had been able to vote 

before African-Americans were given the franchise (generally in 1867), or if 

they were the lineal descendants of voters back then.”155  Grandfather clauses 

were not actually designed as a means of disenfranchising anyone, in fact, 

they were designed to “enfranchis[e] whites who might have been excluded 

by things like literacy clauses.”156  During this era, grandfather clauses were 

viewed as “politically necessary, because otherwise you. . . [would] have too 

much opposition from poor whites who would have been disenfranchised [as 

well].”157  Although grandfather clauses were not intended to disenfranchise 

people of color, the effect still disenfranchised people of color because their 

ancestors had been historically excluded.158  In 1915, Guinn v. U.S.159 

outlawed grandfather clauses and banned literacy tests, finding that they 

violated the Fifteenth Amendment in an attempt to enfranchise blacks.160  

This was not the last attempt to exclude people of color from civic duties. 

Shortly thereafter, in 1920, whether a student was a “legacy” of a parent 

who attended an institution was considered in admissions to higher 

education.161  Elite schools used legacy status as a means to exclude other 

cultures that were not “social and religious elites . . . to perpetuate Anglo-

Protestant dominance in the 1920s.”162  Legacy preferences benefit “students 

 

 153 Students for Fair Admissions, Inc, v. President & Fellows of Harvard Coll., 600 U.S. 181, 389 

(2023) (Kagan, J., dissenting); ROTHESTEIN, supra note 2, at 19, 41-44, 55, 153-54. 

 154 Students for Fair Admissions, 600 U.S. at 389 (Kagan, J., dissenting); HANNAH-JONES, supra note 

2, at 103-05 (highlighting through examples the mistreatment of black people in America from 1669 up 

to 1740); ROTHESTEIN, supra note 2, at 19 (providing more recent examples of subordination of black 

people by being segregated in housing from the New Deal). 

 155 Greenblatt, supra note 93. 

 156 Id. 

 157 Id. 

 158 Id. 

 159 Guinn v. United States, 238 U.S. 347 (1915). 

 160 Id. at 356-60, 367. 

 161 Coe & Davidson, supra note 34, at 238-40 (describing specifically how legacy admissions 

practices were created in the 1920s).  See Saul, supra note 6 (criticizing the longstanding practice of legacy 

admissions in light of the SFFA ruling); Hubler, Karlamangla & Saul, supra note 83 (demonstrating how 

various colleges and some states ban legacy preferences in admissions practices because they are 

inherently unfair). 

 162 Coe & Davidson, supra note 34, at 238-40.  See WEINER, supra note 7, at 107 (discussing how 

juridical racialism kept people of color inferior by excluding them from civic membership). 

https://plus.lexis.com/api/document/collection/cases/id/3S4X-7030-003B-H2SR-00000-00?page=367&reporter=1100&cite=238%20U.S.%20347&context=1530671
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who are white, wealthy[,] and well connected” to “cement family ties and 

multigenerational loyalty.”163  Although considering legacy status was in 

response to the influx of non-protestant immigrants (including Catholics and 

Jews), the practice now operates far more broadly, and its effects permeate 

society to this day.164  Historically, legacy considerations were a mechanism 

designed by the elites to “preserve the[] social stature” of those already 

advantaged and to “restrict . . . minorities’ access to power, privilege, and 

prestige.”165  Yet lineage-based preferences still fail to account for all those 

who have inherited a lack of access to education.166  Another way to hinder 

inclusion in governance was to limit access to education.167  Because 

education has long served as a gateway to civic and economic power, using 

lineage as an admissions factor directly undermines the compelling interest 

in achieving diversity in higher education: it disproportionately benefits 

applicants from families—often white and affluent—who have had 

educational access for generations, and it perpetuates exclusion and 

subordination of applicants from marginalized and lower socioeconomic 

communities.168 

On July 3, 2023, the Lawyers for Civil Rights (“LCR”) filed a complaint 

on behalf of three organizations that represent the interests of students of 

 

 163 Saul, supra note 6; Coe & Davidson, supra note 34, at 236-40; Tierney & Vargas, supra note 87. 

 164 Coe & Davidson, supra note 34, at 237-38, 242-43; see Tierney & Vargas, supra note 87 

(demonstrating that although legacy admissions originated as a response to non-Protestant immigrants, 

they now broadly advantage students from wealthy, college-educated families and continue to perpetuate 

intergenerational inequality by favoring inherited educational privilege). 

 165 Coe & Davidson, supra note 34, at 242-43. 

 166 See Saul, supra note 6; Coe & Davidson, supra note 34, at 236-40; Tierney & Vargas, supra note 

87. 

 167 See TAKAKI, supra note 2, at 9, 12-13; see also Lynn Margioles, Are Your Decisions from Your 

Brain Evolved or Primitive Brain, PSYCH CENT. (May 17, 2016), https://psychcentral.com/lib/how-to-tell-

if-your-decisions-are-from-your-evolved-or-primitive-brain-2#1 [https://perma.cc/S6UH-WYHE] 

(showing how since education builds the critical thinking needed for informed decision-making, limiting 

access reinforces early disadvantage and restricts meaningful participation in governance). 

 168 See Guinn v. United States, 238 U.S. 347 (1915); JACOBSON, supra note 1, at 7; TAKAKI, supra 

note 2, at 111-14; Students for Fair Admissions, Inc, v. President & Fellows of Harvard Coll., 600 U.S. 

181, 397 (2023) (Sotomayor, J., dissenting); ROTHESTEIN, supra note 2, at 41-44, 153-54; Saul, supra 

note 6; Coe & Davidson, supra note 34, at 236-40; Tierney & Vargas, supra note 87; Michelle N. 

Amponsah & Rahem D. Hamid, Federal Complaint says Harvard Legacy Preferences in Admissions 

Violate Civil Rights Act, HARV. CRIMSON (July 4, 2023), 

https://www.thecrimson.com/article/2023/7/4/legacy-admissions-complaint [https://perma.cc/G2FF-

PU7C]; Erik Cliburn, Movement to Ban Legacy Admissions Gains Momentum, INSIGHT INTO DIVERSITY 

(Sep. 17, 2024), https://www.insightintodiversity.com/movement-to-ban-legacy-admissions-gains-

momentum [https://perma.cc/G5V8-8Z2C]; Kiara Alfonseca, California Bans Legacy Admissions in All 

Colleges, Universities, ABC NEWS (Sep. 30, 2024), https://abcnews.go.com/US/california-bans-legacy-

admissions-colleges-universities/story?id=114363197#:~:text=on%20legacy%20admissions.-

,California%20has%20become%20the%20fourth%20state%20to%20ban%20legacy%20admissions,and

%20hard%20work%2C%22%20Gov [https://perma.cc/265K-H3YK]; Waxman, supra note 6. 

https://psychcentral.com/lib/how-to-tell-if-your-decisions-are-from-your-evolved-or-primitive-brain-2%231
https://psychcentral.com/lib/how-to-tell-if-your-decisions-are-from-your-evolved-or-primitive-brain-2%231
https://perma.cc/S6UH-WYHE
https://plus.lexis.com/api/document/collection/cases/id/3S4X-7030-003B-H2SR-00000-00?page=367&reporter=1100&cite=238%20U.S.%20347&context=1530671
https://www.thecrimson.com/article/2023/7/4/legacy-admissions-complaint/
https://perma.cc/G2FF-PU7C
https://perma.cc/G2FF-PU7C
https://www.insightintodiversity.com/movement-to-ban-legacy-admissions-gains-momentum/
https://www.insightintodiversity.com/movement-to-ban-legacy-admissions-gains-momentum/
https://perma.cc/G5V8-8Z2C
https://abcnews.go.com/US/california-bans-legacy-admissions-colleges-universities/story?id=114363197#:~:text=on%20legacy%20admissions.-,California%20has%20become%20the%20fourth%20state%20to%20ban%20legacy%20admissions,and%20hard%20work%2C%22%20Gov.
https://abcnews.go.com/US/california-bans-legacy-admissions-colleges-universities/story?id=114363197#:~:text=on%20legacy%20admissions.-,California%20has%20become%20the%20fourth%20state%20to%20ban%20legacy%20admissions,and%20hard%20work%2C%22%20Gov.
https://abcnews.go.com/US/california-bans-legacy-admissions-colleges-universities/story?id=114363197#:~:text=on%20legacy%20admissions.-,California%20has%20become%20the%20fourth%20state%20to%20ban%20legacy%20admissions,and%20hard%20work%2C%22%20Gov.
https://abcnews.go.com/US/california-bans-legacy-admissions-colleges-universities/story?id=114363197#:~:text=on%20legacy%20admissions.-,California%20has%20become%20the%20fourth%20state%20to%20ban%20legacy%20admissions,and%20hard%20work%2C%22%20Gov.
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color before the U.S. Department of Education Office for Civil Rights.169  

This complaint was brought pursuant to Title VI of the Civil Rights Act of 

1964 and challenged Harvard’s preferential treatment of legacies in the 

admissions process because it conferred an unfair advantage on legacies and 

systematically excluded students of color.170  An investigation was opened, 

but there has not been an update as to the results.171  Although considering 

legacy status in higher education has undoubtedly benefited white Anglo-

Saxon protestants, it has yet to be abolished along with the other gatekeepers, 

like grandfather clauses, because this issue is a matter of first impression, as 

there is no case precedent.172  Nonetheless, since legacy status, as applied, 

predominantly favors one race without a compelling state interest, 

considering legacy status for admission, in substance, has the effect of 

violating the Constitution.173  Scholars and government officials have 

advocated for the removal of this consideration altogether because it 

essentially acts as an “‘affirmative action program[]’ for students from 

wealthier families,”174 and many schools have gone as far as to remove legacy 

considerations from their admissions process.175 

Nowadays, legacy applicants need to be within the range of “an 

institution’s GPA, standardized test scores, and extracurricular activities to 

be admitted.”176  However, within an institution’s range, legacy status 

functions “as an additional boost to a student’s application” when the student 

 

 169 Complaint Under Title VI of the Civil Rights Act of 1964 at 1, 6, 17, Chica Project, African Cmty. 

Econ. Dev. of New England, and Greater Boston Latino Network v. President and Fellows of Harvard 

Coll. (Harvard Corp.), available at https://lawyersforcivilrights.org/our-impact/education/federal-civil-

rights-complaint-challenges-harvards-legacy-admissions [https://perma.cc/SVS2-K26B] [hereinafter 

Complaint].  

 170 Complaint supra note 169, at 5-6. 

 171 Letter from Ramzi Ajami, Regional Director for the Office of Civil Rights, to Michael Kippins, 

Attorney for Lawyers for Civil Rights (July 24, 2023), https://lawyersforcivilrights.org/wp-

content/uploads/2023/07/Harvard-Complaint-Case-01-23-2231.pdf [https://perma.cc/CE72-EUM6]. 

 172 See WEINER, supra note 7, at 107 (discussing the prevalence of Anglo-Saxon supremacy in the 

U.S.); Cliburn, supra note 168; Julianna Stephenson, W&L to Keep Legacy Admissions After Affirmative 

Action Strike-Down, RING-TUM PHI (Nov. 30, 2023), https://ringtumphi.net/8411/news/wl-to-keep-

legacy-admissions-after-affirmative-action-strike-down [https://perma.cc/8USM-LJQG]; Alfonseca, 

supra note 168. 

 173 See Guinn, 238 U.S. at 360; Students for Fair Admissions, 600 U.S. at 396-398 (Sotomayor, J., 

dissenting). 

 174 Coe & Davidson, supra note 34, at 245; Saul, supra note 6; Hubler, Karlamangla, & Saul, supra 

note 83. 

 175 Amponsah & Hamid, supra note 168. 

 176 Emma Serrano, Unpacking Legacy: A Moral Inquiry into College Admissions, UNC POL’Y OFF. 

(May 17, 2024), https://universitypolicy.unc.edu/news/2024/05/17/unpacking-legacy-a-moral-inquiry-

into-college-

admissions/#:~:text=According%20to%20a%20legal%20complaint,5%5D%20What’s%20holding%20c

olleges%20back? [https://perma.cc/R6DG-SVGT].  
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is already “six times more likely to gain admission” due to socioeconomic 

factors.177  Although legacy status considerations do not overtly prefer white 

applicants, the impact of legacy status considerations disproportionately 

benefits white people.178  Legacies are usually clumped together with 

athletes, the dean’s interest list, and children of faculty and staff 

(“ALDC”).179  At Harvard, on average, about “40% of non-ALDC applicants 

are white, while nearly 70% of legacy applicants are white.”180  Utilizing the 

holistic admissions approach, LDC (excluding athletes) applicants are highly 

rated based on non-academic activities such as extracurriculars, athletics, and 

personal qualities.181  Without redefining merit as proposed above, 

admissions factors unrelated to academic performance often 

disproportionately benefit white and affluent applicants182 which further 

“promotes systemic inequity because the issue is . . . intimately tied to 

entrenched racial disparities in the United States”183 (such as poorer 

applicants being less likely to play sports because they cannot afford 

equipment and fees).184 

Legacy considerations should be subjected to strict scrutiny because, as 

applied, they “exclude[] non-white applicants” for no just cause.185  

Proponents for legacy status considerations fail to advance a compelling state 

interest for using parameters that allow the disproportionate admission of 

white applicants over non-white applicants.186  Consequently, it is 

 

 177 Id. 

 178 Peter Arcidiacono, Josh Kinsler & Tyler Ransom, Legacy and Athlete Preferences at Harvard, 

Nat’l Bureau of Econ. Rsch., Working Paper No. 26316, at 1-2, 4 (2019); Sam Cabral, Legacy Admissions: 

Harvard Accused of Favouring Mostly White Students, BBC (July 3, 2023), 

https://www.bbc.com/news/world-us-canada-66089626 [https://perma.cc/BE6W-DGC2]; Id. 

 179 Arcidiacono, Kinsler & Ransom, supra note 178, at 1. 

 180 Id. at 4. 

 181 Id. 

 182 Id. 

 183 Serrano, supra note 176; Cabral, supra note 178 (illustrating how Harvard is an example of 

discriminating based on considering legacy status in admissions). 

 184 Picchi, supra note 109; Richtel, supra note 109 (explaining how sports equipment and associated 

fees are too much for poorer children to maintain); Charnoff, supra note 109 (providing the average costs 

of sports participation based on family income and how many children do not participate in sports at all). 

 185 See Amponsah & Hamid, supra note 168.  But see, Cabral, supra note 178; Coe & Davidson, supra 

note 34, at 244-45; Saul, supra note 6; Michael T. Nietzel, Colleges Face Mounting Pressure to End 

Legacy Admissions, FORBES (Feb. 29, 2024), 

https://www.forbes.com/sites/michaeltnietzel/2024/02/29/colleges-face-mounting-pressure-to-end-

legacy-admissions [https://perma.cc/V5JQ-JZVA] (where proponents for legacy status considerations 

contend that admitting legacies increases alumni community and donor base, which should not be terms 

of admission to higher education because they still benefit white and wealthy applicants without a 

compelling state interest to do so). 

 186 Students for Fair Admissions, Inc, v. President & Fellows of Harvard Coll., 600 U.S. 181, 214-15 

(2023); Arcidiacono, Kinsler & Ransom, supra note 178, at 4; Amponsah & Hamid, supra note 168.  But 

https://www.bbc.com/news/world-us-canada-66089626
https://www.forbes.com/sites/michaeltnietzel/2024/02/29/colleges-face-mounting-pressure-to-end-legacy-admissions/
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impracticable for legacy considerations to be narrowly tailored to achieve 

diversity in higher education because the effect of legacy considerations 

increases admission of white applicants (generally) from higher 

socioeconomic statuses.187  Increased legacy status considerations are 

“associated with decreased college access for Black and Hispanic students, 

as well as for students living with low incomes.”188  It would be impractical 

to achieve diversity in higher education when most of the parameters used to 

admit students favor students of the same, or substantially similar, 

demographics.189  For higher education institutions to increase diversity, they 

must reduce the parameters they use that, in effect, benefit white and wealthy 

applicants, and increase the parameters they use to solicit applicants from 

marginalized communities and those with lower socioeconomic statuses to 

equalize representation.190  The history of legacy considerations and its 

contemporary implications justify its removal as an unfair and 

unconstitutional admissions practice.191  

V.     CONCLUSION 

Nelson Mandela once said, “[e]ducation is the most powerful weapon 

which you can use to change the world.”192  However, restricting access to a 

quality education has a debilitating effect.193  The U.S. has a long history of 

systemically treating people of color as subordinate, and as a consequence, 

has infringed upon the rights of marginalized communities in governance, 

property, education, and the right to vote, inter alia.194  Not only has systemic 

 

see, Cabral, supra note 178; Coe & Davidson, supra note 34, at 244-45; Saul, supra note 6; Nietzel, supra 

note 185.  

 187 Arcidiacono, Kinsler & Ransom, supra note 178, at 4; Students for Fair Admissions, 600 U.S. at 

214-15. 

 188 Tierney & Vargas, supra note 87. 

 189 Arcidiacono, Kinsler & Ransom, supra note 178, at 4. 

 190 Id.; See Tierney & Vargas, supra note 87 (showing that legacy admissions disproportionately 

benefit white, wealthy applicants and reduce diversity, supporting the need to eliminate such criteria and 

prioritize low-income and marginalized students to equalize representation). 

 191 See Coe & Davidson, supra note 34, at 236-40; Arcidiacono, Kinsler & Ransom, supra note 178, 

at 4; Students for Fair Admissions, 600 U.S. at 213.  

 192 Valerie Strauss, Nelson Mandela on the Power of Education, WASH. POST (Dec. 5, 2013), 

https://www.washingtonpost.com/news/answer-sheet/wp/2013/12/05/nelson-mandelas-famous-quote-

on-education [https://perma.cc/84V5-F2DW]. 

 193 Cabral, supra note 178; Serrano, supra note 176. 

 194 ROTHESTEIN, supra note 2, at 19, 41-44, 47, 53, 78, 153-54 (demonstrating how people of color 

were historically discriminated in housing); HANNAH-JONES, supra note 2, at 196-97 (describing how in 

2020 black votes were considered to be illegitimate and led to a mob storming the U.S. Capitol as an 

attempt to overturn the votes); JACOBSON, supra note 1, at 7 (explaining how race was conflated with the 

fitness for self-governance); see WEINER, supra note 7, at 22 (describing how juridical racialism formed 

in the wake of the Civil War and limited entry into professions and framed modern economic 

https://www.washingtonpost.com/news/answer-sheet/wp/2013/12/05/nelson-mandelas-famous-quote-on-education/
https://www.washingtonpost.com/news/answer-sheet/wp/2013/12/05/nelson-mandelas-famous-quote-on-education/
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discrimination limited minorities’ access to power, privilege, and prestige,195 

but it also creates higher-level institutions and professional fields that lack 

diversity.196  Furthermore, inadequate education perpetuates low 

socioeconomic status across generations; therefore, the passage of time will 

never be a sufficient remedy for the harm suffered from systemic 

discrimination.197 

Higher-level institutions should begin implementing changes by 

adjusting the benchmark to merit.198  Merit should be redefined to attribute 

the same level of rigor to having a job or volunteering for community service 

as to having an internship or possessing athletic or artistic talent, whilst also 

considering grades and standardized test scores through a holistic 

approach.199  Then, institutions should assess an applicant’s socioeconomic 

status by looking at the applicant’s family’s income, occupation, and 

residency to gain insight into the applicant’s upbringing.200  Socioeconomic 

status is a predictor of an applicant’s challenges and perspective; it could also 

indicate why a student might not have the highest grades, or did not 

participate in internships or sports, but instead worked a job.201 
 

development); TAYLOR, supra note 2, at 25; CHAN, supra note 6, at 3-5 (describing how Chinese people 

were discriminated against and excluded through legislation in the U.S.); TAKAKI, supra note 2, at 12-15, 

111; Saul, supra note 6 (signaling how legacy preferences treat those with a history of having access to 

education as superior); Coe & Davidson, supra note 34, at 237 (tracing how legacy admissions emerged 

as a mechanism to preserve social and racial hierarchy within elite institutions); Tierney & Vargas, supra 

note 87 (showing how legacy admissions policies reinforce restricted access to high-quality education and 

reproduce historical inequities); Greenblatt, supra note 93 

 195 Coe & Davidson, supra note 34, at 242-43. 

 196 Arcidiacono, Kinsler & Ransom, supra note 178, at 4. 

 197 ROTHESTEIN, supra note 2, at xi, xii, 153-54, 179 (explaining how African Americans inherited 

less wealth and as a result are unable to afford good colleges compared to their white peers); Knoester & 

Tompsett, supra note 104, at 2 (demonstrating how socioeconomic disadvantage reproduces itself through 

educational pathways across generations); Education and Socioeconomic Status, supra note 71. 

 198 Tierney & Vargas, supra note 87 (showing that legacy admissions reward inherited privilege rather 

than individual achievement); Eisgruber, supra note 102 (providing a model used at Princeton that should 

be used as the benchmark to merit). 

 199 Alameldin & Sanguinet, supra note 109 (finding that people of lower socioeconomic statuses 

cannot afford to intern without pay, and, oftentimes, lack the connections to obtain internships); Picchi, 

supra note 109 (supporting redefining merit in college admissions by showing that socioeconomic factors 

shape access to traditional extracurricular opportunities, like sports, arts, and internships); Richtel, supra 

note 109 (explaining how students from lower socioeconomic levels are excluded from playing sports 

because they cannot afford it thereby suggesting that another parameter should be considered when 

analyzing merit to make the process fairer); Charnoff, supra note 109 (supporting the proposition in the 

previous source). 

 200 Socioeconomic Status, supra note 119; Education and Socioeconomic Status, supra note 71. 

 201 FIRESIDE, supra note 2, at 325 (explaining how socioeconomic handicaps affect academic 

performance); ROTHESTEIN, supra note 2, at 153-54, 179 (explaining how socioeconomic status is 

inherited); Knoester & Tompsett, supra note 104, at 2 (showing that family socioeconomic status 

significantly shapes students’ academic outcomes, opportunities, and educational trajectories); Alameldin 

& Sanguinet, supra note 109 (describing how unpaid internships create hardship on those from a low 
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Next, whether an applicant is first-generation should be examined.202  

Since marginalized communities have historically been denied access to 

education to maintain homogeneity, it makes sense to provide a boost to first-

generation applicants to increase diversity.203  The tribulations first-

generation applicants face in accessing education are a direct result of their 

parents’ inability to acquire higher education, which forms systemic 

oppression because, without higher education, it is nearly impossible to 

change socioeconomic status.204  Plus, increasing the acceptance of 

marginalized communities whose families have a history of not attaining 

higher education is automatically bound to increase diversity because 

marginalized communities are typically marginalized due to their 

differences.205  Higher-level institutions could incorporate first-generation 

 

socioeconomic status and, resultantly, those students do not have professional experience); Picchi, supra 

note 109 (showing that students from middle-income and lower-income families often face financial and 

logistical barriers that limit participation in traditional extracurricular activities, like organized sports or 

paid internships); Richtel, supra note 109 (explaining that students do not play sports due to the financial 

burden); Charnoff, supra note 109 (explaining how the financial burden in playing sports is the reason 

many students do not participate); Socioeconomic Status, supra note 119; Education and Socioeconomic 

Status, supra note 71. 

 202 First Generation Students in Higher Education, supra note 139; Mahoney, supra note 87. 

 203 See Grutter v. Bollinger, 539, U.S. 306, 327 (2003); Brown v. Bd. of Educ. of Topeka, 347 U.S. 

483, 494 (1954); Sweatt v. Painter, 339 U.S. 629, 635-36 (1950); Carrera, Luckie, & Cooperdock, supra 

note 86, at 3-5 (demonstrating that first-generation students are severely underrepresented in certain 

academic fields due to structural and intersectional barriers); Coe & Davidson, supra note 34, at 242-43 

(showing that legacy admissions were historically adopted to preserve institutional homogeneity and 

protect inherited privilege during periods of demographic change). 

 204 ROTHESTEIN, supra note 2, at 153-54, 179 (explaining the wealth income gap and how it passes 

down from generation to generation); Knoester & Tompsett, supra note 104, at 2 (supporting the view 

that first-generation students’ challenges stem from intergenerational educational disadvantage that 

perpetuates socioeconomic inequality); Education and Socioeconomic Status, supra note 71. 

 205 ROTHESTEIN, supra note 2, at 41-44, 153-54 (describing the history of residential segregation and 

how it perpetuates to this day); HANNAH-JONES, supra note 2, at 196-97 (exemplifying how educational 

disparities are rooted in deliberate racial exclusion, so expanding access for first-generation college 

students—whose status often reflects that history of marginalization—would inherently increase racial 

and cultural diversity); IGNATIEV, supra note 2, at 34 (showing how not attaining a higher education is 

not only applicable to people of color, but some white people have also faced a history of discrimination 

and deserve an additional boost in the admissions process, thereby making the proposed parameters 

inclusive of all races); JACOBSON, supra note 1, at 7 (describing how race was developed at different times 

throughout U.S. history); WEINER, supra note 7, at 22 (describing how juridical racialism formed 

contemporary society); TAYLOR, supra note 2, at 25; CHAN, supra note 6, at 3-5 (indicating that since 

Chinese people were also marginalized through federal legislation in the U.S., they also could have 

inherited inferior positions in society); TAKAKI, supra note 2, at 12-15, 111 (describing how non-white 

groups are inherently inferior and how differences were used to justify exclusion from opportunity and to 

maintain social stratification, which in turn, limited access to advancement for racial minorities, 

reinforcing generational disadvantage); Saul, supra note 6 (describing how legacy preferences were 

created to exclude people based on religion); Coe & Davidson, supra note 34, at 237-38, 242-43 

(supporting the conclusion that expanding access for first-generation students will inherently increase 

diversity because generational college attainment reflects past exclusion of marginalized communities); 
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status considerations by simply asking whether either parent holds a 

bachelor’s degree and adding a yes-or-no checkbox.  Then, if yes is selected, 

an additional question could appear asking whether the parent who obtained 

a bachelor’s degree is predominantly responsible for raising the applicant, 

along with another yes-or-no checkbox.  In addition to increasing diversity, 

these questions would be a signal of any advantages or disadvantages an 

applicant may have in receiving a bachelor’s degree.206 

Lastly, legacy status considerations further systemic discrimination as 

seen at Harvard, where, on average, about “40% of non-ALDC applicants are 

white, while nearly 70% of legacy applicants are white.”207  Although 

considering legacy status was designed to promote religious stratification, its 

contemporary impact discriminates based on race.208  Consequently, 

increased legacy status considerations are “associated with decreased college 

access for Black and Hispanic students, as well as for students living with 

low incomes.”209  Therefore, the application process should be altered where 

all applications are reviewed anonymously, utilizing an identification number 

system as a means to remove any identifiable markers that could clearly 

indicate relation to alumni.  Also, there should be the removal of any 

questions relating to legacy status entirely.  As for the personal statement and 

addenda, how an applicant discusses their legacy status should be limited in 

the same way that applicants are limited in discussing their race pursuant to 

the SFFA cases.210  A means to gauge whether an applicant’s use of legacy 

status in a personal statement is appropriate would be if mentioning relation 

to alumni is (1) related to the prompt; (2) logically follows from the prompt; 

and (3) is relevant to the discussion within the student’s essay.211  

All marginalized communities deserve equal access to education; 

however, each person begins at a different starting point in order to obtain 

higher education, while others never obtain access.212  To narrow the gap 

 

see Tierney & Vargas, supra note 87 (showing that legacy admissions disproportionately benefit students 

from historically privileged, predominantly white, and affluent families—groups whose prior access to 

higher education was shaped by exclusionary practices); Knoester & Tompsett, supra note 104, at 6 

(supporting the argument by empirically showing that family socioeconomic status and parental education 
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between those who have historically had access to education and those who 

have not, there should be demands for new, equitable admissions practices 

that account for systemic discrimination, which never gave everyone an equal 

chance from the outset.213  Accordingly, to achieve equitable admissions 

practices, higher institutions should redefine merit,214 consider an applicant’s 

socioeconomic and first-generation status,215 as well as remove legacy status 

considerations from the admissions process.216 
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