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INTIMATE VIOLENCE AS INTIMATE: THE
JOURNEY AND A PATH

LINDA G. MILLS

Many have observed that these essays offer new insights into old
problems or renewed excitement to stale issues. I find the work raw, fresh,
and rich. The rawness provides much nourishment to academics who spend
years chewing on a problem and refining our arguments (some might say
sanitizing them). The theoretical concepts in this volume cross boundaries,
and the special use of narratives and personal experiences all provide the
power of the students’ observations. They are a joy to read.

I focus on the “Intimate Violence” section, perhaps for the reason I
suggest. My work has often addressed this area, and the essays provide a
catalyst for retheorizing the problems in new ways.

In the two essays on domestic violence, the authors’ concerns can be
traced to a fundamental problem in the literature in this area: the narrow
formulation by mainstream feminists," of domestic violence as exclusively a
“legal” problem that demands attention by the criminal justice system.
Marnie J. Franklin painfully illustrates the ways lesbians are left out of the
criminal justice system—from arrest to prosecution to treatment.’ Jessica
Dayton accurately documents the ways reluctant victims—for whatever
reason—are disregarded and ignored by a mandatory arrest and prosecution
system that demands women’s participation or punishes her when it does not
receive it.’

Franklin and Dayton, each in their own way, attempt to grapple with
the limitations of the criminal justice system they observe.* Dayton suggests
reforms that include incorporating the woman’s desires into the decision to

* Professor, Shirley M. Ehrenkranz School of Social Work; Affiliated Professor, School of Law;
Vice Provost for University Life and Interdisciplinary Initiatives, New York University. Thanks to
Maria Grahn-Farley who did a superb job of compiling these essays and this volume.

1 The term “mainstream feminism” comes from Sayantani Dasgupta and Shamita das
DasGupta, Journeys: Reclaiming South Asian Feminism, in OUR FEET WALK THE SKY: WOMEN OF THE
SOUTH ASIAN DIASPORA, ED. THE WOMEN OF SOUTH ASIAN DESCENT COLLECTIVE (San Francisco:
Aunt Lute Books, 1993) 123-130

2 See Marnie J. Franklin, The Closet Becomes Dark for the Abused: A Perspective on Lesbian Partner
Abuse, 9 CARDOZO WOMEN’s L J. 299 (2003).

8 See Jessica Dayton, The Silencing of a Woman's Choice: Mandatory Arrest and No Drop
Prosecution Policies in Domestic Violence Cases, 9 CARDOZO WOMEN'S L,J. 281 (2003).

4 See generally Dayton, supra note 3; Franklin, supra note 2.
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arrest and prosecute the batterer.” Although the students do a wonderful job
of problematizing the legal system and identifying the underlying limitations
of it, their suggestions for reform are limited by the training they have
received. Faculty and students alike need to move beyond the legal system
and conceptualize solutions that incorporate the realities of an intimate
violence that is not conducive either to generalizations or to legalisms. My
argument is that intimate abuse is so particular to the parties involved that
solutions must be tailored to their individual needs and interests.

Early on, the mainstream feminist movement was made up of students
and lawyers who fought to redress the inequality and injustice they detected
® Limited by the tools they were given, the activists
became determined to ‘use’ the legal system to ‘fix’ the problems they were
fighting against. This strategy, as we can now see thirty years on, was limited
and shortsighted. The criminal justice system turned out to be an
inadequate system for the problems posed by intimate abuse. Early on the
system did not respond to women’s desires to have their abusers arrested.
With the advent of mandated arrest and prosecution, the system still does
not listen to women’s desires. Not only does the system not listen, there is
evidence that arrest can cause some abusers to become more violent in
response to incarceration rather than reducing their violence.” Now it is
difficult to disentangle ourselves from this strategy and to escape legalizing
all of the problems, but this is exactly what we must learn to do.

in the legal system.

No amount or level of reform of the legal system will ever address the
valid and in some cases, terrifying concerns raised by Franklin and Dayton.®
Intimate abuse is at heart, intimate, and as much as we want to call it a
“crime,” every injustice presented by these authors—of which there are
many—only highlights the significance of the problem as intimate. The
reason violence presents a challenge to a lesbian victim is because she fears
how the violence between two women might be judged by the system. Will
she be taken seriously? If the violence involves two women, who caused the
violence? In addition, the reason prosecutors choose to ignore the desires of
victims who wish to drop charges against their abusers is because prosecutors
believe they cannot know whether a woman’s desire not to prosecute is
because she is making that decision of her own free will.> What is radical and
liberating about formulating domestic violence as intimate abuse is that we

5 See Dayton, supra note 3.

6 See generally ELIZABETH SCHNEIDER, BATTERED WOMEN AND FEMINIST LAWMAKING (2000).

7 See generally Lawrence W. Sherman et al., The Variable Effects of Arrest on Criminal Careers:
The Milwaukee Domestic Violence Experiment, 83 J. CRIM. L. & CRIMINOLOGY 137 (1992).

8 See generally Dayton, supra note 3; Franklin, supra note 2.

9 Robert Spagnoletti, Remarks at the First Annual Gender, Sexuality, and the Law
Symposium, Georgetown University Law Center on Violence and State Accountability
Conference 4, 5 (Feb. 20-21, 1998) (transcript on file at Harvard Law School).
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can free ourselves of the belief that the legal system could or should be the
exclusive response to the problem of violence in the family.

Once we accept that intimate abuse is intimate and therefore warrants
a different way of thinking about violence, we can conceptualize the
responses we suggest in more radical ways. For example, what Franklin and
Dayton really want is a chance to design a system that, on a case-by-case basis,
listens to the unique group whose interests they represent or promote."
What these essays have strongly in common is listening attentively to
individual voices. This will not be achieved by reforming the criminal justice
system. Although the criminal justice system can serve the important
function of incarcerating and punishing abusers, it cannot in any way heal
the violence. The essays in this volume document that limitation."'

Radically rethinking the power of women in the intimate sphere—
which is significant—allows us to rethink how women act in relation to men’s
violence, what may provide catalysts for aggression in intimate relationships,
and for: finding new ways to re-balance power between intimates.'
suggesting that Franklin and Dayton have much to teach us about how to
think about intimate abuse differently through their accurate and powerful
portrayals of who has been left out.” The question is how do we design a
system for the people who have been left behind by criminalizing domestic
violence?

I am

Recognizing women’s resilience and strength in the intimate sphere
should provide opportunities for rebalancing power, rather than viewing
intimate relationships as a domain in which women lose control." Women
are uniquely positioned to think critically about the intimate sphere, to
understand the complex dynamics that emerge there, and to use it as a site
for improving intimate dynamics. Rather than looking to systems for
solutions that are outside of women, such as the legal system, it might help to
reflect on ways we can find healing within a sphere with which we are
intimately familiar. Knowing women have this power means that we can
design our own systems to redress the problems posed by intimate violence.
Rather than looking outward for others to solve it, we can look within at
methods that resonate more closely with women’s needs and interests. The
research suggests that women who are faced with trying to make sense of
intimate abuse in their families play a leadership role in raising the issue of

10 See generally Dayton, supra note 3; Franklin, supra note 2.

11 Linda G. Mills, Killing Her Softly: Intimate Abuse and the Violence of State Interventions, 113
HARv. L. REV. 550 (1999).

12 This is the subject of my forthcoming book, INSULT TO INJURY: RETHINKING OUR
RESPONSES TO INTIMATE ABUSE (Princeton University Press, 2003.)

13 See generally Dayton, supra note 3; Franklin, supra note 2.

14 BELL HOOKS, FEMINISM IS FOR EVERYBODY: PASSIONATE POLITICS (2000).
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violence and developing methods of addressing it.'* Such an effort would
lead us toward tailored and flexible responses, a system that recognized
complexity and nuance in the intimate sphere, and one that could see
beyond bad, good, and punishment to healing.

Peter Goodrich’s work on medieval courts of love holds promise for
rethinking intimate abuse in ways that recognize that women have a unique
perspective that can be incorporated into reformulating our responses to
intimate violence. Taking the historical, literary, and theatrical traditions of
courts of love seriously and examining in detail the jurisprudence developed
by womens’ courts in discussing rather than necessarily resolving disputes
between intimates potentially provides a radical alternative to feminist
adaptations of a masculine law.'®

My own work has turned toward thinking about Intimate Abuse Circles,
drawn from truth and reconciliation models of justice.”” These healing
circles are created by both parties involved in the abusive relationship and
are concerned with working through the dynamic of abuse rather than being
exclusively focused on punishment. People are heard in Intimate Abuse
Circles, the stories deconstructed for biographical nuance and reconstructed
in ways that heal rather than perpetuate violence. In this model there is no
criminal justice system to derail the woman’s desires, and as I suggested
before, it has been shown that when women are placed in positions to help
heal the violence, they become leaders."” This is important because many
mainstream feminists have suggested that it is dangerous to use restorative
justice methods in family violence cases."

In sum, it is not the specifics of a proposal I call for, but rather a
critique not only of our experiences with the legal system, but of our choice
of it as the only means toward addressing intimate abuse. Franklin and
Dayton take us closer to this path. Itisup to all of us to follow it.

15 See, e.g. Julie Stubbs, Domestic Violence and Women's Safety: Feminist Challenges to Restorative
Justice, in RESTORATIVE JUSTICE AND FAMILY VIOLENCE 42-61 (Heather Strang and John Braithwaite
ed., 2002.)

16 For insights into a re-thinking of the intimate sphere, see generally PETER GOODRICH,
THE COURTS OF LOVE: LITERATURE AND OTHER MINOR JURISPRUDENCES (1996) and also Peter
Goodrich, “Erotic Melancholia: Law, Literature, and Love,” 14 L. & LITERATURE 103 (2002).

17 See, e.g., John Braithwaite, Restorative Justice: Assessing Optimistic and Pessimistic Accounts, 25
CRIME & JUST. 1 (1999).

18 Joan Pennell and Gale Burford, Feminist Praxis: Making Family Group Conferencing Work.
RESTORATIVE JUSTICE AND FAMILY VIOLENCE, 108-127 (Heather Strang and John Braithwaite, ed.,
2002.)
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