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I. INTRODUCTION
Domestic violence' cases commonly involve complainants

who, for a variety of reasons, do not cooperate with the prosecu-
tion of their alleged abusers.2 As a result, prosecutors in domestic
violence cases have endeavored to frame their cases around other
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1 "Domestic violence," of course, can entail many definitions, not all of which may be
viewed as accurate. See, e.g., Jenny Rivera, Preliminary Report: Availability of Domestic Violence
Services for Latina Survivors in New York State, 16 BuFFALo PUB. INT. L.J. 1, 2 n.3 (1997-98)
(noting previously published objections to the term "domestic violence" as a misnomer
and oxymoron, but also acknowledging that "domestic violence is now the commonly rec-
ognized name for violence occurring in relationships between current or former part-
ners"). The N.Y. Criminal Procedure Law defines domestic violence quite broadly, to
include most "family offenses." See N.Y. CiuM. PRO. LAw § 530.11 (1) (McKinney 2001) (de-
fining "family offenses" and related procedures). This article will use the term both more
loosely and more narrowly, as meaning any unlawful, abusive, or intimidating act between
current or former intimate partners.

2 See Lisa Marie De Sanctis, Bridging the Gap Between the Rules of Evidence and Justice for
Victims of Domestic Violence, 8 YALE J. L. & FEMINISM 359, 367 (1996) (discussing the "ex-
tremely difficult" task of prosecuting domestic violence, due in part to "uncooperative or
recanting victims," which "stems from a multitude of sources, including fear... [or] recon-
ciliation or a hope of reconciliation"); Thomas L. Kirsch, II, Problems in Domestic Violence:
Should Victims Be Forced To Participate in the Prosecution of Their Abusers?, 7 Wm. & MARY J.
WOMEN & L. 383, 392-98 (2001) (discussing reasons why domestic violence complainants
do not cooperate with the prosecution, which include financial concerns, the defendant's
control over the complainant, fear of retaliation, low self-esteem, the "Honeymoon phase,"
and a desire to maintain a relationship with the defendant); see also Nimish R. Ganata, The
Cultural Dynamic in Domestic Violence: Understanding the Additional Burdens Battered Immigrant
Women of Color Face in the United States, 2J.L. & Soc'y 109, 110 (2001) (detailing the many
barriers that immigrant women of color face in pursuing prosecution of their abusers,
including "such factors as language and cultural differences, racial discrimination, and
immigration laws").

The New YorkJudiciary, working with the New York State Coalition Against Domestic
Violence, has proposed Integrated Domestic Violence Courts, which, if implemented, may
help to alleviate some of these obstacles. SeeJohn Caher, ShiflingFocus of Court Restructuring
To Domestic Violence Draws Supporters, N.Y. LJ., Feb. 5, 2002, at 1. For a provocative theory
on protecting domestic violence victims from an abuser's control, see Ruth Jones, Guardi-
anship of Coercively Controlled Battered Women: Breaking Control of the Abuser, 88 GEO. LJ. 605,
610, 615-22, 629, 642 (2000) (arguing that "coercively controlled" abuse victims become
"incapacitated" by their abusers, which negates the effectiveness of the prevailing "empow-
erment model" of criminal intervention, and warrants granting guardian status to family
members over abuse victims; these family members would "protect[ ] a coercively con-
trolled battered woman until she can make decisions for herself" and ultimately "can em-
power a battered woman").
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evidence that can help to establish a defendant's guilt, such as or-
ders of protection, medical records, telephone records, testimony
by other witnesses, and admissible hearsay. These efforts can re-
sult in domestic violence prosecutions that proceed without the
complainant altogether.4

In People v. Lopez,5 the New York Appellate Division, First De-
partment, boosted prosecutors' efforts in domestic violence cases.
In Lopez, the court applied the excited utterance hearsay exception
to uphold the admission of a non-testifying complainant's out-of-
court statements as the primary evidence of the defendant's guilt at
trial.6 Lopez consequently provides one of the first appellate prece-
dents in New York for a growing practice by New York prosecutors:
pursuing domestic violence cases without complainants by using
excited utterances as a substitute for sworn pleadings in charging
instruments7 and live testimony at trial.8

This Article examines the effect that Lopez may have on domes-
tic violence prosecutions in New York. Section II (A) of the Article
reviews the Lopez decision. Section II(B) considers whether Lopez
follows a recent trend, not just in the prosecution of domestic vio-
lence cases generally, but also in recent excited utterance rulings

3 See generally Heather Fleniken Cochran, Improving Prosecution of Battering Partners: Some
Innovations in the Law of Evidence, 7 TEx.J. WOMEN & L. 89, 102-10 (1997) (discussing strate-
gies for prosecuting domestic violence without a testifying complainant); Jones, supra, note
2, at 611 n.42 (detailing developments in prosecution of domestic violence cases with evi-
dence other than complainant's testimony); Neal A. Hudders, Note, The Problem of Using
Hearsay in Domestic Violence Cases: Is a New Exception the Answer, 49 DuKE L.J. 1041, 1052-58
(2000) (discussing expanded use of hearsay evidence in domestic violence cases with ab-
sent complainants); see also, e.g., Tom Perrotta, Abuse Victim's Medical Files Not Privileged, 227
N.Y. L.J. 1 (2002) (discussing recent case in which domestic violence complainant stopped
cooperating with prosecutors and participated with the defense at trial, and the trial court
allowed prosecutors to access her medical records over her assertion of physician-patient
privilege); CA. EVID. CODE § 1109(1) (West 2002) (creating exception to California's statu-
tory rule prohibiting character or propensity evidence to allow evidence of prior domestic
violence offenses in domestic violence prosecutions); People v. Johnson, 91 Cal. Rptr. 2d
596, 600-03 (Ca. Ct. App. 2000) (upholding CA. EVID. CODE § 1109 as constitutional). But
cf. Brooks Holland, Section 60.41 of the New York Criminal Procedure Law: The Sexual Assault
Reform Act of 1999 Challenges Molineux and Due Process, 27 Foa, DHAm URB. L.J. 435 (1999)
(discussing California statutes and case law in examining whether proposed New York stat-
ute allowing propensity evidence in sex-offense prosecutions may violate due process).

4 Cheryl Hanna, No Right To Choose: Mandated Victim Participation in Domestic Violence
Prosecutions, 109 HARv. L. REv. 1849, 1906 (1996) (noting that "[pirosecutors who focus on
gathering evidence against the batterer... often obtain convictions without the victim's
testimony"); Jones, supra note 2, at 611 n.42.

5 728 N.Y.S.2d 145 (N.Y. App. Div. 1st Dep't 2001), appeal denied, 758 N.E.2d 664 (N.Y.
2001).

6 Id. at 145-46.
7 See, e.g., People v. Swinger, 689 N.Y.S.2d 336, 341 (N.Y.City Crim. Ct. 1998) (uphold-

ing sufficiency of domestic violence allegations in misdemeanor information, which relied,
inter alia, upon complainant's hearsay statements as an excited utterance).

8 See Cochran, supra note 3, at 105-06 (noting the many jurisdictions that pursue this
strategy in domestic violence cases).
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by the New York Court of Appeals and the New York Appellate
Division. These rulings suggest a broad hearsay exception that
prosecutors can employ in many domestic violence cases to relieve
themselves of uncooperative, recanting, or even less than persua-
sive complainants.

Section III of the Article considers the limitations that New
York courts nevertheless may impose upon the admissibility of ex-
cited utterances in domestic violence cases. Section III(A) analyzes
the potential evidentiary limitations on Lopez under New York's ex-
cited utterance exception to the hearsay rule. Section III(B) evalu-
ates whether constitutional limitations on hearsay evidence may
restrict Lopez's scope, focusing primarily on whether the prosecu-
tion must demonstrate the unavailability of a non-testifying com-
plainant before introducing her or his excited utterance at trial.
The Article concludes by arguing that courts ultimately should ap-
ply Lopez as the exception and not the rule in cases where the pros-
ecution may prove a defendant's guilt through hearsay evidence.

II. THE EXCITED UTrERANCE HEARSAY EXCEPTION: A BROAD AND
GROWING EXCEPTION

A. The Lopez Decision

In Lopez, a New York City Criminal Court issued an order of
protection against the defendant, directing no contact with the
complainant.9 Two weeks later, the police responded to a 911 call,
which reported a woman being beaten and detained at an apart-
ment, and they found the defendant and the complainant at that
apartment.10

The complainant, eighteen-years-old and three months preg-
nant, appeared scared, had a bruise on her arm, and had locked
herself in a bedroom shortly after the police arrived." When the
complainant allowed a police officer into the bedroom, she was
crying and "appeared to have been assaulted."' 2 The complainant
told the officer that a verbal argument had escalated into the de-
fendant punching and biting her.'" At the police station after the
defendant's arrest, the complainant exhibited multiple injuries on
her face and body. 4 She later repeated her assertion, that the de-

9 Lopez, 728 N.Y.S.2d at 145.
10 I&
11 Id
12 Id- at 145-46.
13 Id at 146.
14 Id.
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fendant had attacked her, to the EMS workers and the hospital
personnel who treated her.'5

The defendant, by contrast, "was shirtless and sweaty" when
the police arrived at the apartment.' 6 He also "appeared irrational
and unstable" as the police questioned him, cursed the complain-
ant, and lunged at her when the police ultimately removed him
from the apartment. 17

At trial, the complainant did not testify. 8 The trial court,
however, admitted the complainant's hearsay statements to the po-
lice at the apartment describing the attack.'9 This evidence, along
with proof of the order of protection and the complainant's inju-
ries," resulted in the defendant's conviction of aggravated crimi-
nal contempt.2'

The New York Appellate Division affirmed, finding the com-
plainant's statements admissible under the excited utterance ex-
ception to the hearsay rule. The court noted that under this
exception, "the 'decisive factor' determining whether such state-
ments are admissible is 'whether the surrounding circumstances
reasonably justify the conclusion that the remarks were not made
under the impetus of studied reflection.'- 22 The court concluded:

Here, the statements in the apartment were made shortly after a
physical attack and while complainant was still suffering from
injuries. The surrounding circumstances establish that they
were made "under the immediate and uncontrolled domination
of the senses, and during the brief period when considerations
of self-interest could not have been brought fully to bear by rea-
soned reflection."23

15 Id.

16 Id. at 145.
17 Id. at 146.
18 Id. at 145.
19 Id. at 146.
20 See id.
21 See N.Y. PENAL LAW § 215.52 (McKinney 1999). Section 215.52 defines aggravated

criminal contempt as:
when in violation of a duly served order of protection, or such order of which
the defendant has actual knowledge because he or she was present in court
when such order was issued, or an order of protection issued by a court of
competent jurisdiction in another state, territorial or tribal jurisdiction, he or
she intentionally or recklessly causes physical injury or serious physical injury to
a person for whose protection such order was issued.

Id.
22 Lope, 728 N.Y.S.2d at 146 (quoting People v. Edwards, 392 N.E.2d 1229, 1231 (N.Y.

1979)).
23 Id. (quoting People v. Brown, 517 N.E.2d 515, 518 (N.Y. 1987)).

[Vol. 8:171
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B. A Broad Exception

Lopez sets a broad precedent for admitting excited utterances
in domestic violence cases. All exceptions to the hearsay rule, in-
cluding the excited utterance exception, depend upon a sufficient
showing of reliability.24 "Reliability," in turn, generally reflects not
just one factor suggesting truthfulness, but rather:

the sum of the circumstances surrounding the making of the
statement that render the declarant worthy of belief. Relevant
factors include "spontaneity, repetition, the mental state of the
declarant, absence of motive to fabricate .... unlikelihood of
faulty recollection and the degree to which the statement was
against the declarant's... interest".... Courts have also "con-
sidered the status or relationship to the declarant of the person
to whom the statement was made..., whether there was a coer-
cive atmosphere, whether it was made in response to question-
ing and whether the statements reflect an attempt to shift blame
or curry favor."25

In Lopez, the court highlighted few of these factors, even
though they potentially bore upon the reliability of the complain-
ant's hearsay statements; instead, the court focused on factors that
likely demonstrated the complainant's stress-the physical attack,
the short time frame, and her injuries. Nor did the court appear to
weigh the fact that the excited utterance did not merely amplify
the live testimony of a complainant, but rather constituted the sole
evidence of the defendant's assault in violation of the protective
order. Lopez consequently establishes a convenient excited utter-
ance paradigm, which can be used to prosecute domestic violence
cases without a complainant where the complainant alleges abuse
to the police shortly after the fact but does not testify at trial.

Lopez mirrors the fact that "[a] round the country, a growing
number of prosecutors now use the excited utterance exception to
the hearsay rule when attempting to prove their cases without the
testimony of the victim," 26 perhaps as often as sixty-four percent of
the time when proceeding without the complainant.27 Courts in
these jurisdictions have not resisted this trend. For example,
"Texas courts have favorably interpreted the excited utterance ex-

24 Nucci v. Proper, 744 N.E.2d 128, 130 (N.Y. 2001) (highlighting reliability as lynchpin
to hearsay exceptions).

25 Id at 131 (emphasis added and internal citations omitted).
26 Cochran, supra note 3, at 107-08.
27 See i. at 108.
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ception to the hearsay rule, allowing prosecutors to try domestic
violence cases without requiring the victim to testify at trial."28

New York prosecutors have joined this trend over the last sev-
eral years. Not unexpectedly, therefore, Lopez does not represent
the first instance where a New York court has admitted excited ut-
terances to serve as the primary evidence in a domestic violence
prosecution. In 1998, in People v. Swinger,29 a New York City Crimi-
nal Court upheld the sufficiency of a misdemeanor accusatory in-
strument that similarly relied upon the complainant's hearsay
statements to establish the defendant's abuse." In Swinger, the ac-
cusatory instrument alleged that the defendant assaulted the com-
plainant on two separate occasions .31 The complainant, however,
later recanted her prior statements and refused to testify.32 The
defense subsequently moved to dismiss because, without the com-
plainant's sworn allegations, 33 the accusatory instrument impermis-
sibly relied upon hearsay.34

The accusatory instrument, however, alleged, inter alia, that a
police officer responded to the defendant and complainant's resi-
dence within a minute of receiving a 911 call.35 The officer heard
the defendant yelling at the complainant and saw her "crouched
on the floor between the ottoman and couch. '36 When the officer
asked what happened, the complainant stated, "My husband hit
me. He beat me. '37 The officer observed bruises on the complain-

28 Id. at 107 (internal footnote omitted); see also Hudders, supra note 3, at 1042 (citing
example from Hawaii).

29 689 N.Y.S.2d 336 (N.Y.City Grim. Ct. 1998).
30 Id. at 341.
31 1& at 337.
32 Id- at 338.
33 See N.Y. GRIM. PRO. LAW § 100.20 (McKinney 2001). This statute defines a "support-

ing deposition" as:
a written instrument accompanying or filed in connection with an information,
a simplified information, a misdemeanor complaint or a felony complaint, sub-
scribed and verified by a person other than the complainant of such accusatory
instrument, and containing factual allegations of an evidentiary character,
based either upon personal knowledge or upon information and belief, which
supplement those of the accusatory instrument and support or tend to support
the charge or charges contained therein.

Id.
34 See Swinger, 689 N.Y.S.2d at 338; see also N.Y. GRIM. PRO. LAW § 100.40(1) (c) (McKin-

ney 2001) (requiring "non-hearsay" allegations for a legally sufficient information); People
v. Alejandro, 511 N.E.2d 71, 74 (N.Y. 1987) (holding that "an information must, forjuris-
dictional purposes, contain nonhearsay factual allegations sufficient to establish a prima
facie case").

35 Swinger, 689 N.Y.S.2d at 338.
36 Id,
37 Id
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ant's face, which looked freshly inflicted, and she "appeared to be
under the stress of the incident when she spoke."3"

The court thus denied the motion to dismiss, finding that the
officer's allegations satisfied the non-hearsay requirement for an
information, because they established the complainant's on the
scene accusation as an admissible excited utterance.3 9 "The nature
of the attack on the complainant - abuse by a family member," the
Court concluded, "was undeniably traumatic."4" Accordingly,
"there was no time for reflection."4"

The appellate ruling in Lopez comes consequently as no real
surprise. Lopez proves even less surprising in light of other recent
excited utterance rulings by the New York Court of Appeals and
the New York Appellate Division. As one commentator has noted,
these excited utterance rulings demonstrate a "'trauma-trumping'
approach, elevating the nature of the startling event above all
other factors. '42 Therefore, if the declarant remained subject to a
stressful event, other factors bearing upon reliability, such as the
active questioning of a declarant,43 or the apparent biases of a de-
clarant,44 may not weigh heavily on the admissibility of a hearsay
statement.45

38 Id
39 Id. at 341; see also People v. Casey, 740 N.E.2d 233, 236 (N.Y. 2000) (noting that the

non-hearsay requirement is met so long as the allegations would be admissible under
some hearsay rule exception").

40 Swinger, 689 N.Y.S.2d at 341.
41 Id.; see also People v. Foster, slip op. 22035, 2002 N.Y. Misc. LEXIS 453172, at *1-4

(N.Y.City Crim. Ct. Jan. 31, 2002) (finding that police officer's allegations in complaint,
that after responding in five minutes to a 911 call of a family assault, he found complainant
sweating, in an "excited state" and bleeding from a cut above his right eyebrow, established
as an excited utterance the complainant's statement to officer that defendant stabbed him
in the head with a screwdriver, thus satisfying the non-hearsay requirement for an informa-
tion); cf., e.g. People v. Rizzo, No. 16678/01, 2001 N.Y. Misc. LEXIS 630, at *1-3 (N.Y. Dist.
Ct. Oct. 1, 2001) (dismissing accusatory instrument charging domestic assault as defective
as it relied upon hearsay allegations from complainant, and rejecting that the allegations
constituted admissible hearsay under the "prompt outcry" exception).

42 Steven Zeidman, Who Needs an Evidence Code? The New York Court of Appeals's Radical
Re-Evaluation of Hearsay, 21 CGARtozo L. Rzv. 211, 220 (1999).

43 See People v. Cotto, 699 N.E.2d 394, 400, 405-06 (N.Y. 1998) (upholding admission of
excited utterance even though declarant reluctantly responded to questions by police and
EMS regarding who had shot him; questions included comments such as, "You're not do-
ing too good. Why don't you talk to the officer," and, "Do you realize that there's a good
chance you're going to die?").

44 See People v. Fratello, 706 N.E.2d 1173, 1176 (N.Y. 1998) (rejecting argument that
declarant's claimed biases against defendant precluded admission of excited utterance).

45 See generally Zeidman, supra note 42, at 221 (explaining that "[t] hese analyses suggest
that in virtually any case where the underlying incident is 'undeniably traumatic,' state-
ments made by the victim will be deemed admissible excited utterances") (internal foot-
note omitted); cf., e.g., People v. Hiraldo, 726 N.Y.S.2d 558 (N.Y. App. Div. 1st Dep't 2001)
(holding that "[t]he statement made to the police by the surviving victim while being
treated at the hospital was properly admitted as an excited utterance, since the victim was
still under the stress caused by his serious injuries").
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New York courts have grown so enamored of the excited utter-
ance exception that even a hearsay statement that includes the de-
clarant's admitted lies will not preclude the statement's
admissibility, so long as the declarant spoke after a sufficiently
stressful event. In People v. Simpson,46 the defendant was tried for
robbery and sex-offense charges.47 The trial court permitted the
prosecution to introduce a recording of a 911 call the complainant
had made shortly after the incident.48 On cross-examination, how-
ever, the complainant admitted that she had lied to the 911 opera-
tor about the defendant having a gun, because she "knew that if
[she] said there was a gun, that the cops would come quicker."49

The defendant argued that the complainant's lie "established that
she did not 'lack the reflective capacity essential for fabrication,'
• . . a key assumption underlying the excited utterance excep-
tion."5 The New York Appellate Division nevertheless affirmed
the trial court's conclusion that "[the complainant] was very clearly
still under the influence of this stressful, terrifying event, and that
* . . overcomes the significance of her admitted lie to the police
about the gun. '"51

In a legal environment this receptive to excited utterances, Lo-
pez potentially permits almost any report of domestic violence, as-
serted shortly after the fact, to constitute an excited utterance, as
long as the complainant demonstrates continued stress from the
alleged abuse. Indeed, courts understandably may hesitate to draw
fine and largely subjective distinctions between the stress that a vic-
tim may experience from a misdemeanor-level assault as in Lopez,52

and other acts of domestic violence, such as menacing,55 stalking,54

or violations of protective orders,55 especially since individual acts
of domestic violence commonly represent mere components of a

46 656 N.Y.S.2d 765 (N.Y. App. Div. 2d Dep't 1997), appeal denied, 686 N.E.2d 234 (N.Y.
1997).

47 Id. at 766.
48 Id
49 Id. at 767.
50 Id. (internal citation omitted).
51 Id.

52 See N.Y. PENAL LAw § 215.52 (McKinney 1999) (defining aggravated criminal con-
tempt), § 120.00 (defining misdemeanor assault), and § 10.00(9) (defining "physical
injury").

53 See N.Y. PENAL LAW § 120.14 (McKinney 1998) (defining menacing in the second
degree).

54 See N.Y. PENAL LAw § 120.45(1) (McKinney 1999) (defining stalking in the fourth
degree).

55 See N.Y. CRiM PRO. LAW § 530.12(1) (a) (McKinney 1995) (providing for protective
orders that require a defendant to stay away in family offenses); N.Y. PENAL LAw
§ 215.50(3) (McKinney 1999) (defining criminal contempt in the second degree).

[Vol. 8:171
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larger pattern of abuse.5 6 Lopez consequently empowers prosecu-,
tors to pursue many domestic violence cases without being ham-
strung by uncooperative or recanting complainants, and without
subjecting less than convincing complainants to cross-examination.

An overly broad application of Lopez, however, may present
problems to the fair administration of justice in domestic violence
cases. Clearly, Lopez provides defendants with little or no opportu-
nity to cross-examine the complainant, the heart of the prosecu-
tion's case. The majority of domestic violence trials involve "what
happened" defenses, which may depend largely on the strength of
the complainant's credibility against assertions of grudges, self-in-
terests, jealousies, and other biases or motives for fabrication.

The admission of a hearsay statement under any exception de-
prives the defendant of the right to test the accuracy and trust-
worthiness of the [complainant's] statement by cross-
examination. The defendant's only protection against the ad-
mission of fabricated testimony or unfounded rumor is that
there be sufficient safeguards to assure the statement's
reliability.57

Moreover, the complainant's credibility, key to so many domestic
violence cases, implicates the prosecution's important role as a fil-
ter in the criminal justice system. A prosecutor frequently reas-
sesses the strength and viability of a case as she or he prepares the
complainant to testify before a grand jury or at trial. This discrimi-
nating prosecutorial review screens weaker cases out of the judicial
system through charging decisions, plea offers, or outright dismis-
sals. Lopez, however, largely eliminates this component of case
preparation, and thus may motivate prosecutors not to evaluate the
merits of each case as fully, since the complainant's credibility will
remain largely unexplored. As a result, this less discriminating
case assessment by the prosecution may diminish judicial resources

56 See People v. Truong, 108 Cal. Rptr. 2d 908, 913 (Cal. Ct. App. 2001) (citing legisla-
tive finding underlying CA. EvID. CODE § 1109 that there is a "great likelihood that any one
battering episode is part of a larger scheme of domination and control, [which] usually
escalates in frequency and severity").

57 People v. Brown, 610 N.E.2d 369, 374 (N.Y. 1993) (internal citations omitted). See
also Chambers v. Mississippi, 410 U.S. 284, 298 (1978).

The hearsay rule, which has long been recognized and respected by virtually
every State, is based on experience and grounded in the notion that untrust-
worthy evidence should not be presented to the triers of fact. Out-of-court
statements are traditionally excluded because they lack the conventional indi-
cia of reliability- they are usually not made under oath or other circumstances
that impress the speaker with the solemnity of his statements; the declarant's
word is not subject to cross-examination; and he is not available in order that
his demeanor and credibility may be assessed by the jury.

2002] 179
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inefficiently by requiring the courts to screen a wider range of
cases. Therefore, when hearsay statements represent the primary
evidence of guilt in a criminal trial, as in Lopez, they must continue
to be scrutinized closely to ensure that they prove sufficiently relia-
ble and necessary as to warrant their admission.

Yet, Lopez raises the question of whether New York courts will
apply Lopez as an exceptional case with limited scope, or as the rule
of thumb when the prosecution seeks to prove domestic violence
through a complainant's hearsay statements. Resolution of this
question turns on two levels of analysis: evidentiary limitations on
the excited utterance exception to the hearsay rule and constitu-
tional limitations pursuant to the Confrontation Clause.

III. THE POTENTIAL LIMITATIONS TO LOPEZ

A. Evidentiay Limitations

New York, unlike the federal government and most other
states, still does not have an evidence code.5" As a result, New York
courts themselves have identified and refined the elements of the
excited utterance exception to the hearsay rule.

1. Startling Event
An excited utterance requires at its core, "'exposure to a star-

tling or upsetting event that is sufficiently powerful to render the
observer's normal reflective processes inoperative' preventing the
opportunity for deliberation and fabrication."" Thus, for exam-
ple, in Lopez, the complainant had been physically attacked, and
the attack resulted in visible and documented injuries,6" elements
which established a sufficiently powerful startling or upsetting
event.61

Domestic violence, moreover, rarely occurs in the vacuum of a
single push, punch, or threat.62 Domestic violence thus can prove
very unique in its ability to traumatize beyond the degree of any
isolated offense that may be charged." Creative prosecutors may

58 See generally Zeidman, supra note 42, at 212 (discussing the "tortuous history of codifi-
cation efforts in New York").

59 People v. Carroll, 740 N.E.2d 1084, 1089 (N.Y. 2000) (quoting People v. Vasquez, 670
N.E.2d 1328, 1334 (N.Y. 1996)).

60 See People v. Lopez, 728 N.Y.S.2d 145, 14546 (N.Y. App. Div. 1st Dep't 2001).
61 Cf People v Swinger, 689 N.Y.S.2d 336, 338 (N.Y.City Crim Ct. 1998) (noting that

complainant exhibited fresh bruises on her face).
62 See People v. Simpson, 656 N.Y.S.2d 765 (N.Y. App. Div. 2d Dep't 1997), appeal denied,

686 N.E.2d 234 (N.Y. 1997).
63 Cf Swinger, 689 N.Y.S.2d at 340, 340 n.6 (explaining that "domestic violence causes

damage that goes beyond merely visible physical injuries... [and including] a traumatic

[Vol. 8:171
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attempt to use a defendant's history of abuse against a complainant
to help the court appreciate how a seemingly less serious inci-
dent-such as a defendant's mere presence before the complain-
ant-would prove most terrifying, let alone, "startling and
upsetting," if considered in context.64 Proof of such context could
enhance the reliability of a prompt report of domestic violence.

Yet, not every domestic violence case involves an alleged as-
sault as occurred in Lopez. And, some non-assaultive conduct may
not prove so traumatic as to transform hearsay statements into reli-
able evidence. Otherwise, under Lopez, the excited utterance ex-
ception would swallow the rule of inadmissibility whenever any
domestic violence offense is alleged shortly after the event. There-
fore, some alleged domestic violence, such as perhaps certain ver-
bal conduct without physical contact, certain physical contact
without physical injury,65 or certain technical violations of stay-away
protective orders, while unlawful and certainly worthy of prosecu-
tion, may not constitute a "sufficiently powerful" event as "to
render the observer's normal reflective processes inoperative."66

Moreover, a complainant's own hearsay statement may not suf-
ficiently establish the requisite startling event for an excited utter-
ance. In many excited utterance cases, the trial court need not rely
upon the truth of the proffered hearsay statement-such as who
did what-to judge the statement's admissibility, since facts inde-
pendent of the statement present a clearly identifiable trauma to
the declarant. For example, in People v. Fratello,67 when the declar-
ant gave his asserted excited utterance, he had suffered injuries
from gunshots and a car crash.6 The declarant thus presented
sources of stress independent of his allegations against his
attacker.69

!impact on the victims' psychological well-being"). Indeed, a declarant need not prove the
targeted victim of domestic violence to experience trauma from that violence. Cf People
v. Malone, 693 N.Y.S.2d 390, 392 (N.Y.City Crim. Ct. 1999) (noting that "[1l iving with do-
mestic violence is traumatic... even if [the victims] are only witnesses to the abuse"); see,
e.g., People v. Flores, No. 1333/2000, 2001 N.Y. Misc. LEXIS 469, at *I-10 (N.Y. Sup. Ct.
July 16, 2001) (discussing asserted excited utterance by child who found her mother bleed-
ing from the head after an attack by the father).

64 Carroll 740 N.E.2d at 1089 (quoting Vasquez, 670 N.E.2d at 1334).
65 See, e.g., Vasquez, 670 N.E.2d at 1337 (rejecting hearsay statement as an excited utter-

ance, and referring, inter alia, to declarant's "minor physical trauma" as a "a bump on the
head"); People v. Breland, slip op. 01965, 2002 WL 392779, at *1 (N.Y. App. Div. 2nd Dep't
March 11, 2002) (rejecting complainant's statements to 911 as an "excited utterance" be-
cause, inter alia, of "the lack of serious physical injury to the complainant").

66 Carrol, 740 N.E.2d at 1089 (quoting Vasquez, 670 N.E.2d at 1334).
67. 706 N.E.2d 1173 (N.Y. 1998).
68 See id. at 1174-75.
69. See, e.g., People v. Cotto, 699 N.E.2d 394, 400 (N.Y. 1998) (gunshot wound); People

v. Brown, 517 N.E.2d 515, 516 (N.Y. 1987) (gunshot wounds); People v. Edwards, 392
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In Lopez, by contrast, the complainant's own hearsay state-
ments identified the startling event: the defendant's physical at-
tack. Thus, the hearsay statements themselves, in a somewhat
circular fashion, presented the trauma that made the statements
admissible for their truth. Yet, other facts in Lopez did corroborate
the occurrence of an attack upon the complainant: the 911 report
of a woman being beaten, the complainant's visible injuries, and
her frightened appearance and actions. Even the defendant's own
aggressive actions in the presence of the police corroborated the
claimed attack."

In some cases, however, little or no such evidence may corrob-
orate a claimed startling event. For instance, a complainant may
call 911 and report with seeming alarm: "My ex-husband just was
banging and kicking my door, threatening me. He left a few mo-
ments ago. I have a restraining order because he's beaten me in
the past. He said he had a gun, and threatened to kill me. I'm very
scared. Please send the police." Unless a court limits Lopez to in-
stances of actual physical injury, this statement to 911 would seem
to satisfy the elements for an excited utterance. But, if the com-
plainant later refuses to cooperate or recants after this defendant's
arrest, nothing may establish that this stressful event preceded the
complainant's statement other than the statement itself. Thus, un-
less some other evidence corroborates the complainant's assertion
of the startling event, the excited utterance alone would admit it-
self for its own truth. This presents a rather convenient tautology:
the statement becomes admissible simply because the complainant
said it.

The excited utterance exception, of course, does not require
corroboration.7' But, courts also may hesitate to permit a hearsay
statement to bootstrap its way into admissibility because this circu-
lar approach to excited utterances prejudges the very question that
the jury must decide. The jury still would decide the defendant's
guilt or non-guilt. Yet, because the court necessarily has accepted
the statement as true to admit it in the first place, the jury's deci-
sion would now rest wholly upon a hearsay allegation insulated
from cross-examination and witness evaluation.

N.E.2d 1229, 1230-31 (N.Y. 1979) (multiple stab wounds); People v. Walsh, No. 2687/99,
2001 N.Y. App. Div. LEXIS 12968, at *1, *3 (N.Y. App. Div. 2d Dep't Dec. 24, 2001)
("molitov cocktail" attack in a bar, exploding under patron's bar stool).

70 Cf People v. Swinger, 689 N.Y.S.2d 336, 341 (N.Y.City Crim. Ct. 1998) (noting that
when the police found the defendant and complainant, he was yelling at her as she cow-
ered in fear on the floor, crying, and she had fresh bruises on her face).

71 See Vasquez, 670 N.E.2d at 1333-34 (discussing corroboration requirement).

[Vol. 8:171182
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Proper analysis of a proffered excited utterance instead re-
quires the court to assess "the sum of the circumstances surrounding
the making of the statement," not just the statement itself, "that
render the declarant worthy of belief."7 2 Indeed, an excited utter-
ance that depends solely upon itself to identify its precipitating
startling event begins to shift even closer analytically to its "close
cousin,"73 the present sense impression. 4 The present sense ex-
ception requires "some evidence . . . , independent of the state-
ment itself, tending to corroborate that the statement was made
'spontaneous[ly] and contemporaneously with the events de-
scribed."' 75 Courts have excused corroboration from excited utter-
ances though not from present sense impressions, even though
both "are .. .often loosely described ... as 'spontaneous' state-
ments,"76 because the added factor of "the stress of nervous excite-
ment from the event"77 bolsters the reliability of an excited
utterance sufficiently as to obviate corroboration.7 When only the
excited utterance establishes that the declarant was excited, how-
ever, the same "assurance of reliability that excitement affords"7 9

does not separate the excited utterance from a present sense im-
pression so clearly. Thus, similar corroboration may prove appro-
priate to assure that the startling event occurred.

Such a corroboration analysis does not ask the court to look
for "evidence tending to corroborate the truth of the statement."80

Rather, it merely ensures "that 'there is no material departure
from the reason of the general rule,'-"8 that the statement results
from an actual startling event. Hearsay exceptions ultimately "de-
rive their vitality ... from their relation to the transaction from
which they spring,"'82 without which the rationale for entrusting a
hearsay statement to the jury's consideration is lost. Therefore,

72 Nucci v. Proper, 744 N.E.2d 128, 131 (N.Y. 2001) (emphasis added).
73 People v. Buie, 658 N.E.2d 192, 195 (N.Y. 1995).
74 Cf Vasquez, 670 N.E.2d at 1334 (referring to the "analytically similar" excited utter-

ance and present sense impression hearsay exceptions).
75 Buie, 658 N.E.2d at 196; see also People v. Brown, 610 N.E.2d 369, 373-74 (N.Y. 1993)

(adopting corroboration requirement as element of present sense impression exception);
Vasquez, 670 N.E.2d at 1334-35 (discussing corroboration requirement of present sense im-
pression exception).

76 Vasquez, 670 N.E.2d at 1334.
77 Brown, 610 N.E.2d at 374.
78 See generally iL (adopting corroboration requirement in present sense impression

cases to add "the assurance of reliability that excitement affords"); see also Vasquez, 670
N.E.2d at 1334 (discussing concern for ensuring reliability with present sense impression's
corroboration requirement).

79 Brown, 610 N.E.2d at 374.
80 Idaho v. Wright, 497 U.S. 805, 822-23 (1990).
81 Id. at 822.
82 People v. Edwards, 392 N.E.2d 1229, 1231 (N.Y. 1979).
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when a hearsay statement alone establishes the startling event that
would make it admissible, and when the declarant as in Lopez does
not testify thereby precluding cross-examination about "the cir-
cumstances surrounding the making of the statement, '8 3 courts
may require some corroboration of the underlying event to ensure
the actual genesis of the statement and its true character as an ex-
cited utterance.8 4

2. Opportunity to Reflect
Even if a sufficient startling event is alleged, "the statement

must have been made before the declarant had the opportunity to
reflect. '8'  No strict time frame exists for determining whether a
declarant spoke under the stress of a startling event. "[T] he rele-
vant time period 'is not measured in minutes or seconds' but
rather 'is measured by facts.' "86 Thus, "[t] he court must assess 'not
only the nature of the startling event and the amount of time
which has elapsed between the occurrence and the statement, but
also the activities of the declarant in the interim.' "7

In Lopez, several factors indicated that the complainant re-
mained under the stress of the attack. The complainant's state-
ments came "shortly" after the attack.88 The complainant also
spoke "while . . . still suffering from injuries.1"89 The complainant
appeared scared and fled to a bedroom in the interim between the

83 Nucci v. Proper, 744 N.E.2d 128, 131 (N.Y. 2001); cf. People v. Buie, 658 N.E.2d 192,
195 (N.Y. 1995) (holding that while a declarant's presence at trial is not essential for admis-
sibility of hearsay statement under present sense impression exception, "that factor may be
weighed by TrialJudges in assessing the traditional probativeness versus prejudice calculus
for allowing evidence before a petit jury"); People v. Caviness, 342 N.E.2d 496, 500 (N.Y.
1975) ("Although not essential for admissibility, there was an added assurance of reliability
[to excited utterance] since the proof of the declaration was by the declarant who, in
taking the stand, was subject to cross-examination."); People v. Simpson, 656 N.Y.S.2d 765,
767-68 (N.Y. App. Div. 2d Dep't 1997) (upholding admission of excited utterance, because
"the complainant's presence on the witness stand provided an additional justification for
admission of the tape recording since the defendant had the opportunity to verify and test
the trustworthiness of her statements by cross-examination").

84 Cf People v. Fratello, 706 N.E.2d 1173, 1175-76 (N.Y. 1998) (noting that "for an
excited utterance to be admissible, it must be inferable that the declarant had an opportu-
nity to observe personally the event described in the declaration"); id. at 1179-80 (Smith,J,
dissenting) (arguing that "[w]hile corroboration generally is not necessary in admitting
evidence of an excited utterance," courts should require some corroboration in cases
where a recanting declarant has a motive to lie); People v. Flores, No. 1333/2000, 2001
N.Y. Misc. LEXIS 469, at *4 (N.Y. Sup. Ct. July 16, 2001) ("[W]hen reviewing a hearsay
statement proffered as an excited utterance... [the court] must determine if such condi-
tions were in effect at the time of the declaration.").

85 People v. Vasquez, 670 N.E.2d 1328, 1337 (N.Y. 1996).
86 People v. Cotto, 699 N.E.2d 394, 399 (N.Y. 1998).
87 Vasquez, 670 N.E.2d at 1337 (quoting Edwards, 392 N.E.2d at 1231); see also People v.

Nieves, 492 N.E.2d 109, 115 (N.Y. 1986).
88 People v. Lopez, 728 N.Y.S.2d 145, 146 (N.Y. App. Div. 1st Dep't 2001).
89 Id,
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attack and the statements, and the defendant's own "irrational and
unstable" actions perpetuated the trauma.90

If, however, a substantial amount of time has passed, a com-
plainant no longer suffers from injuries, or the parties appear
more calm, a court may not accept that a complainant remained
sufficiently under the stress of a startling event to speak without
reflection, particularly in cases involving less traumatic startling
events. Or, if a complainant fails to show excitement and demon-
strates reflective thought by contemplating the event rather than
by declaring it,9 ' or by discussing the event with others before re-
porting it to the police, a court similarly may not find that the com-
plainant's "normal reflective processes [remained] inoperative. 92

For example, in People v. Fenner,9" a witness heard a gunshot
and saw the defendant holding a gun and riding away from the
gunshot victim on a bicycle. 4 When the witness rushed to the vic-
tim, the witness said, "'I can't believe Les shot you,' and asked, 'Do
you believe that was him?" 5 The victim answered that "he could
not believe Les shot him."96 When the victim's girlfriend arrived at
the scene, she asked, "[W]ho did this?,"97 and he "replied that he
would tell her 'later." When the victim's brother accompanied
him to the hospital in an ambulance, the victim told his brother "to
'calm down' and then whispered in his ear that the defendant shot
him."9 At the hospital, the victim also told his girlfriend that the
defendant shot him.'00

The trial court admitted the victim's statements to the three
witnesses as excited utterances.' 1 The New York Appellate Divi-
sion disagreed, concluding that notwithstanding the stressful event

90 Id; cf People v. Swinger, 689 N.Y.S.2d 336, 338, 350 (N.Y.City Crim. Ct. 1998) (not-
ing that when police arrived, complainant remained cowering on floor, crying, while de-
fendant yelled at her, bore fresh bruises on her face, and "appeared to be under the stress
of the incident").

91 Cf., e.g., id. at 338 (noting how complainant blurted to police promptly, "My husband
hit me. He beat me.").

92 People v. Carroll, 740 N.E.2d 1084, 1089 (N.Y. 2000) (quoting Vasquez, 670 N.E.2d at
1334); cf People v. Hansen, 2002 N.Y. App. Div. LEXIS 461, at *13-14 (N.Y. App. Div. 3d
Dep't Jan. 17, 2002) (rejecting accomplice's confession to murder as excited utterance
because fifteen hours had elapsed between the murder and the accomplice's statement,
and accomplice said that although she remained "numb" and "in shock" from the incident,
she believed "she was 'thinking clearly'").

93 727 N.Y.S.2d 117 (N.Y. App. Div. 2d Dep't 2001).
94 I& at 118.
95 It
96 1&
97 Idt
98 Id
9o Id.

100 Id
101 Jd.
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of the shooting, none of the victim-declarant's statements qualified
as an excited utterance.

[T] he victim's first statement was made in response to suggestive
comments and questioning by the eyewitness. The victim's state-
ment reiterating what the eyewitness told him lacked the inher-
ent reliability of an excited utterance . . . . The victim's
subsequent statements to his brother were made after the victim
was no longer under the influence of excitement, and was capa-
ble of urging his brother to remain calm. The fact that he whis-
pered the allegation that the defendant was the shooter in his
brother's ear, and told his girlfriend he would tell her who did it
"later" indicates he was capable of concealment .... This con-
stituted further evidence that he was capable of studied
reflection. 10 2

The police themselves may prompt this sort of reflection by
questioning a complainant. Of course, the fact that statements are
given in response to questions does not "necessarily preclude their
admission as excited utterances . . . . [T]he nature, extent and
purpose of the questions and the identity, position and manner of
the questioner are but additional factors to be considered."'0 3

In People v. Cotto,'°4 however, the New York Court of Appeals
again highlighted its "'trauma-trumping' approach" 10 5 to excited
utterances by suggesting that the severity of a declarant's stress it-
self may mitigate the influence of even pressing police questions.
In Cotto, the declarant "was severely wounded by a gunshot from
close range and attempted to escape additional shots."0 6 The de-
clarant suffered such severe injuries that "he had no discernable

102 Id. at 118-19; cf. People v. Breland, slip op. 01965, 2002 WL 392779, at *1 (N.Y. App.
Div. 2nd Dep't March 11, 2002) (concluding that under "the surrounding circumstances
... it cannot be reasonably concluded that the complainant lacked the capacity for reflec-
tion... notwithstanding that the complainant sounded upset on the tape of the telephone
call"); People v. Flores, No. 1333/2000, 2001 N.Y. Misc. LEXIS 469, at *9 (N.Y. Sup. Ct.July
16, 2001) (noting that declarant "not only possessed the capacity to reflect, but indeed
reflected when she inferred that her father was responsible for the condition in which she
found her mother"). Contra People v. Powell, 732 N.Y.S.2d 216 (N.Y. App. Div. 1st Dept.
2001) (upholding statement as an excited utterance when it followed a forcible rape and
"the amount of time that had elapsed was short.., and every witness agreed that.., the
complainant was still crying, shaking and very upset"); People v. Cook, 632 N.Y.S.2d 193,
194 (N.Y. App. Div. 2d Dep't 1995), appeal denied, 663 N.E.2d 1259 (N.Y. 1995) (emphasiz-
ing that "the (declarant's] voice betrayed her concern... and her frustration"); but cf.
People v. Simpson, 656 N.Y.S.2d 765, 766-67 (N.Y. App. Div. 2d Dep't 1997) (upholding
admission of 911 recording as excited utterance even though complainant spoke with
friends before calling 911 and admitted to lying to 911 operator about defendant having a
gun).

103 People v. Brown, 517 N.E.2d 515, 519-20 (N.Y. 1987).
104 People v. Cotto, 699 N.E.2d 394, 394 (N.Y. 1998).
105 Zeidman, supra note 42, at 220.
106 Cotto, 699 N.E.2d at 400.
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blood pressure on his trip to the hospital, leading the attending
EMT to conclude that he was going into shock and could die." 0 7

The declarant remained lucid during the less than ten-minute trip
to the hospital,' but "his condition only worsened and his physi-
cal shock and trauma never subsided."10 9

During the ambulance trip, a police officer questioned the de-
clarant.110 Judge Smith's dissenting opinion, which Judge Titone
joined, details this colloquy:

[T] he officer asked Davilla [the declarant], "Who shot you?" Da-
villa responded by tapping his own chest and saying, "I know."
Believing that Davilla did not want to speak with the officer, the
emergency medical technician on board told Davilla, 'You're
not doing too good. Why don't you talk to the officer." The
officer reiterated this assertion. At this point, Davilla began to
cooperate and gave the officer his name, address and apartment
number. The officer then asked, "Who shot you?" and Davilla
replied, "Richie." The officer asked for "Richie's" last name, but
Davilla did not answer. So the officer again stated, "Do you real-
ize that there's a good chance you're going to die?" Davilla re-
sponded, "Yeah." After some period of time-perhaps seconds,
perhaps minutes-Davilla stated that the shooter was "Richie
from my building." The officer asked whether the shooter was
named "Richard Cotto," and Davilla responded affirmatively
and added that it was "Richie from the fourth floor." At this
point in time, the officer again asked, "Do you realize that
there's a chance you're going to die?" and Davilla again re-
sponded affirmatively. The officer then asked, "Are you sure
who shot you?" and Davilla responded, 'Yeah" and-seconds or
minutes later-added, "Richie Cotto shot me." Davilla became
somewhat ashen and began to experience some difficulty
breathing. But the officer was able to ask, '"hat kind of car
does he drive, because I want to make sure we're talking about
the same person here. What kind of car does he drive?" And
Davilla was able to respond that it was a white car."

The attending EMT also testified to the demeanor of the declarant
when the officer questioned him about his attacker. According to
the EMT: "The patient [said] 'Richie.' He didn't say it right away.

107 Id
108 Id at 400, 400 n.3.
109 Id- at 400.
110 Id. at 400 n.10.
111 Id- at 405 (Smith, J., dissenting).
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He sort of thought about it for a few seconds and then said
'Richie.'-112

Despite this seemingly deliberate question and answer session,
and the declarant's reluctance to talk, the majority concluded that
the declarant's statements still qualified as an excited utterance.113

This conclusion appears to leave few circumstances in which police
questioning will undermine the reliability of an excited utter-
ance.114 The court, however, hinged its decision on the declarant's
extreme, life-threatening physical trauma. The court concluded,
"[i] t is this extraordinary stress that prevented [the declarant] from
engaging in reflection and gives his statements the necessary indi-
cia of reliability."'1 5 Accordingly, in cases involving less "extraordi-
nary" physical trauma, similarly aggressive questioning may
undermine the reliability of a statement that otherwise would qual-
ify as an excited utterance.

Lopez, however, upheld the complainant's statement as an ex-
cited utterance even though she did not suffer nearly the same life-
threatening physical trauma that the declarant experienced in
Cotto.1 1 6 Cotto thus may not prove so limited. Still, in Lopez, the
complainant isolated herself when the police arrived." 7 The po-
lice, moreover, may have asked questions only like "What hap-
pened?" or about the complainant's injuries." 8 Therefore, while
the Lopez complainant may not have experienced the same "ex-
traordinary" stress that the Cotto complainant experienced, the po-
lice in Lopez also did not act in a manner likely to interrupt the
continuity of the complainant's stress significantly between the
startling event and her statements." 9 Lopez thus remains quite con-
sistent with Cotto's limitations.

Contrary to Lopez, in some domestic violence cases, the police
themselves isolate the complainant to learn what happened and
perhaps to calm the complainant in the process. Consistent with

112 Id. at 406 (Smith, J., dissenting).
113 Id. at 400.
114 Cf Zeidman, supra note 42, at 219-20 (discussing Cotto, and arguing that "[i]t is in-

conceivable that the original formulation of an excited utterance contemplated statements
of this nature").

115 Id. (emphasis added).
116 But see supra notes 46, 52-53 and accompanying text (discussing emotional trauma of

domestic violence).
117 People v. Lopez, 728 N.Y.S.2d 145, 145 (N.Y. App. Div. 1st Dep't 2001).
118 Cf People v. Swinger, 689 N.Y.S.2d 336, 338 (N.Y.City Crim. Ct. 1998) (noting that

police asked complainant "What happened?" when they found her in a volatile domestic
incident); People v. Edwards, 392 N.E.2d 1229, 1232 (N.Y. 1979) (finding that statement in
response to question "What happened?" still qualified as an excited utterance).

119 Cf Swinger, 689 N.Y.S.2d at 341; People v. Cotto, 699 N.E.2d 394, 400 (N.Y. 1998);
Edwards, 392 N.E.2d at 1232.
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Cotto, this process itself may minimize or extinguish any previous
stress when the stress does not mirror the degree of physical
trauma that the Cotto declarant experienced. In addition, some do-
mestic violence complainants do not respond to the police readily,
so the police must press them for information. This pressing can
assume the form of leading and suggestive questions. Statements
"in response to suggestive comments and questioning... lack[ ]
the inherent reliability of an excited utterance. ' 120  The police's
position of authority as questioner only can amplify the effect of
such questioning.121 This position of authority can prompt signifi-
cant "reflection" upon the events if the police exploit it. 122 For
example, the police could suggest to the complainant that child
welfare authorities may remove her children from the home if she
does not act against her abuser, not an unheard of occurrence. 123

3. Declarant Credibility
Many defendants in domestic violence cases produce evidence

concerning a complainant's credibility, such as evidence demon-
strating bias, motive to lie, prior bad acts, or inconsistent state-
ments. 124  Indeed, domestic violence trials commonly turn on
credibility challenges, whose foundation from both sides rests
upon traditional impeachment evidence. This impeachment evi-
dence similarly may undermine the complainant's reliability as a
hearsay declarant.

In Fratello,121 however, the NewYork Court of Appeals rejected
the argument that the declarant's biases against the defendant ren-
dered the declarant's excited utterance inadmissible. 2 6 Instead,
the court held that credibility evidence generally "functions as a
basis for impeachment of the [hearsay] declaration, thus pertinent
to the weight, rather than the admissibility of the declaration." 12

120 People v. Fenner, 727 N.Y.S.2d 117, 118 (N.Y. App. Div. 2d Dep't 2001).
121 Cf People v. Brown, 517 N.E.2d 515, 519-20 (N.Y. 1987) (noting that court should

consider the identity and position of questioner in relation to declarant).
122 See Andy Newman, Children Removal Curbed for Battered Women, N.Y. TIMES, Dec. 22,

2001, at D3 (discussing injunction by federal court, which prohibited New York officials
from removing women's children and placing them in foster care in cases of abuse by a
woman's partner-their usual practice).

123 Id.
124 See generally PRINCE, RICHARDSON ON EVIDENCE § 493, at 479 (10th ed. 1973) (identify-

ing the "major methods of impeaching the credibility of an opponent's witness").
125 People v. Fratello, 706 N.E.2d 1173 (N.Y. 1998).
126 Id at 1176.
127 Id.; cf People v. Williams, 735 N.Y.S.2d 36, 37 (N.Y. App. Div. 1st Dep't 2001) (up-

holding admission of co-defendant's plea allocution as a statement against penal interest,
even though "the codefendant had made a self-serving post-arrest statement that contra-
dicted his plea allocution," since the earlier statement "did not undermine the reliability of
the declaration against penal interest"); but cf. Nucci v. Proper, 744 N.E.2d 128, 131 (N.Y.
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Therefore, evidence that tends to undermine a declarant's credi-
bility likely will not preclude an otherwise admissible excited
utterance.

128

At the same time, hearsay evidence "'rest [ s] for its value upon
the credibility of the out-of-court asserter.' "129 When a complain-
ant testifies to her own excited utterance, a defendant easily can
test her credibility as a declarant by cross-examining her, on a good
faith basis,13° about matters weighing upon credibility. Alterna-
tively, when a defendant's impeachment evidence demonstrates
bias or other non-collateral facts, a defendant generally may prove
these matters extrinsically.3 ' Consequently, even if a complainant
does not testify, the defendant still should be allowed to present
evidence, for example, that the complainant accused him falsely to
generate leverage in a divorce or custody proceeding,1 32 a frequent
claim in domestic violence cases.

2001) (listing factors courts should consider in evaluating reliability of a hearsay statement,
including the "absence of motive to fabricate").

128 But cf. Fratello, 706 N.E.2d at 1179-80 (Smith, J., dissenting) (arguing that, "[w]hile
corroboration generally is not necessary in admitting evidence of an excited utterance,"
courts should require some corroboration in cases where a recanting declarant has a mo-
tive to lie).

129 Ohio v. Roberts, 448 U.S. 56, 62 n.4 (1980) (citations omitted); cf Nucci, 744 N.E.2d
at 131 (explaining that "reliability" focuses on factors "that make the declarant worthy of
belief"); but cf. People v. Edwards, 392 N.E.2d 1229, 1231 (N.Y. 1979) (noting that
"[s] tatements admitted pursuant to [hearsay] exceptions [do not] derive their vitality...
from the veracity of the declarant").

130 Cf People v. Grant, 736 N.Y.S.2d 820, 821 (N.Y. App. Div. 4th Dep't 2002) (uphold-
ing preclusion of defendant from impeaching a witness with a prior arrest and underlying
facts, because "'the questions must be asked in good faith and have a basis in fact,'" and
defendant did not "establish that the witness was not acquitted or that the dismissal was not
on the merits").

131 See People v. Hudy, 535 N.E.2d 250, 259 (N.Y. 1988) (holding that "extrinsic proof
tending to establish a reason to fabricate is never collateral and may not be excluded on
that ground"); People v. Schwartzman, 247 N.E.2d 642, 645 (N.Y. 1969) (noting that "when
a witness testifies to a fact material to the case, he [or she] may be contradicted either by
cross-examination or by introduction of other evidence"); People v. Knight, 600 N.E.2d
219, 220-21 (N.Y. 1992) (upholding extrinsic impeachment of alibi as a non-collateral mat-
ter); People v. Shairzai, 627 N.Y.S.2d 347, 350 (N.Y. App. Div. 1st Dep't 1995), appeal de-
nied, 656 N.E.2d 614 (N.Y. 1995) (holding that "[e]vidence which directly demonstrates a
witness' bias, hostility, or interest in the outcome is generally admissible as relevant to the
jury's consideration of that witness' credibility").

132 Indeed, a court's refusal to admit probative evidence of bias or other non-collateral
credibility evidence may violate a defendant's constitutional rights. Cf People v. Chin, 490
N.E.2d 505, 510-11 (N.Y. 1986) (discussing how a witness' invocation of the Fifth Amend-
ment privilege against self incrimination regarding non-collateral matters violates a defen-
dant's right to confrontation); see, e.g., Shai4ai, 627 N.Y.S.2d at 350-51 (reversing
defendant's conviction due to trial court's ruling precluding defendant from extrinsically
establishing complainant's bias against him and her self-interest in outcome of case); cf
Delaware v. Van Arsdall, 475 U.S. 673, 680 (1986) (holding that "a criminal defendant
states a violation of the Confrontation Clause by showing that he was prohibited from
engaging in an otherwise appropriate cross examination designed to show a prototypical
form of bias on the part of the witness, and thereby 'to expose to the jury the facts from
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In cases like Lopez, however, where the complainant does not
testify, the defendant has no one to question about the collateral
matters that, in some instances, significantly may impact the com-
plainant's credibility as an accuser. For instance, if a defendant
wishes to elicit evidence about a complainant's prior bad acts to
demonstrate her poor credibility, the complainant's absence effec-
tively precludes this evidence, as a party generally may not prove
such collateral matters extrinsically.'

Other rules of evidence also may hamper a defendant's efforts
to impeach a non-testifying complainant. For example, impeach-
ment by inconsistent statements represents a staple of trial practice
and can undercut the believability of an accusation substantially.'
Before a party may prove a prior inconsistent statement extrinsi-
cally, however, "[t] o lay the foundation for contradiction, it is nec-
essary to ask the witness specifically whether he [or she] has made
such statements." 35 Without a testifying complainant to confront

which jurors ...could appropriately draw inferences relating to the reliability of the
witness'").

'33 See People v. Aska, 697 N.E.2d 172, 173-74 (N.Y. 1998) (upholding trial court's exclu-
sion of extrinsic evidence regarding collateral event to impeach prosecution witness, as
"having little or no bearing on the guilt or innocence of the defendant"); People v. Inniss,
634 N.E.2d 961, 963-64 (N.Y. 1994) (finding that extrinsic evidence defendant wished to
introduce to impeach witness' credibility "was barred by the collateral impeachment rule");
People v. Pavao, 451 N.E.2d 216, 219 (N.Y. 1983) (holding that "[i]t is well established that
the party who is cross-examining a witness cannot introduce extrinsic documentary evi-
dence or call other witnesses to contradict a witness' answers concerning collateral matters
solely for the purpose of impeaching that witness' credibility"); Schwartzman, 247 N.E.2d at
644 (holding that "[tihe general rule is that a cross-examiner cannot contradict a witness'
ansvers concerning collateral matters by producing extrinsic evidence for the sole purpose
of impeaching credibility") (emphasis omitted).
134 See, e.g., Matter of GregoryJ., 611 N.Y.S.2d 515, 517 (N.Y. App. Div. 1st Dep't 1995)

(reversing juvenile's adjudication for robbery because, inter alia, "the inconsistencies in
the complainant's testimony were substantial and material to the issue of appellant's guilt
... [and] 'tend[ ] to show that he is untrustworthy through carelessness, an uncertain
memory or dishonesty'").
135 Sloan v. New York Central R.R1 Co., 45 N.Y. 125 (N.Y. 1871); see also People v.

Duncan, 385 N.E.2d 572, 576 (N.Y. 1978) (noting that "there must be a proper foundation
laid for introduction of prior inconsistent statements"; thus, "it is necessary that the witness
be clearly and fairly apprised of the statements," and "questioned as to the time, place and
substance of the prior statement"); People v. Wise, 385 N.E.2d 1262, 1265 (N.Y. 1978)
(explaining that "[tJo set the stage for the prior inconsistency, the questioner must first
inform the witness of the circumstances surrounding the making of the statement, and
inquire of him whether he in fact made it"); Larkin v. Nassau R.R. Co., 98 N.E. 465, 466
(N.Y. 1912) (explaining that party must ask witness whether she or he made "the alleged
contradictory statements"); 5 ROBERT A. BARKER & VINCENT C. ALExANDER, N.Y. PRAc.
§ 6:52 (1996) (noting that "the ability to prove a prior inconsistent statement extrinsically
is contingent upon prior disclosure of the alleged statement to the witness during cross-
examination"); see, e.g., People v. De La Cruz, 714 N.Y.S.2d 277, 278 (N.Y. App. Div. 1st
Dep't 2000) (finding that trial "court properly precluded defendant from recalling a police
witness to impeach another witness since defendant failed to lay a sufficient foundation for
the testimony"); People v. Smith, 396 N.Y.S.2d 949, 951 (N.Y. App. Div. 4th Dep't 1977)
(finding error in trial court allowing witness to testify to inconsistent statement without a
proper foundation).
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regarding the inconsistent statement, a defendant cannot lay the
requisite foundation, not even through the witness testifying to the
complainant's excited utterance. 136

Similarly, even if a defendant can work around the evidentiary
rules limiting extrinsic impeachment evidence, the hearsay rule, in
a twist of irony, may prevent much of this evidence from coming
before the jury. For example, a defendant may possess evidence of
a complainant's prior bad acts or of a complainant's inconsistent
statement only in a police report. Unless the defendant can estab-
lish that the police report satisfies some hearsay exception, such as
the business record exception, 1 7 the jury never may learn of this
potentially important impeachment evidence, because the report
containing it would remain inadmissible.13 8

A complainant's hearsay accusation thus may be received in an
unfairly sterile credibility vacuum if the defendant can present no
extrinsic evidence to impeach the complainant on any collateral
matter or on matters that require the complainant's testimony for
a proper foundation. While excited utterances are deemed relia-
ble enough for admission into evidence due to the circumstances
that prompt them, they are not presumptively credible'39 nor blan-
keted in immunity from traditional avenues of impeachment.
Rather, "[t] he declarant of a hearsay statement which is admitted
in evidence is in effect a witness. His [or her] credibility should in
fairness be subject to impeachment.., as though he [or she] had
in fact testified."'140

136 Cf Carriage Motor Inn, Inc. v. City of Watertown, 524 N.Y.S.2d 930, 933 (N.Y. App.
Div. 4th Dep't 1988) (Callahan, J., dissenting) (noting that "[tihe requirement that the
prior statement be one made by the witness has been the common law of this State for
more than a century").
137 But cf., e.g., People v. Lewis, 728 N.Y.S.2d 431, 432 (N.Y. App. Div. 1st Dep't 2001)

(finding that defendant failed to establish that police report qualified as a business record
under hearsay rule); People v. Torres, 564 N.Y.S.2d 61, 62 (N.Y. App. Div. 1st Dep't 1990)
(same).

138 But cf. People v. Maisonave, 528 N.Y.S.2d 626, 628 (N.Y. App. Div. 2d Dep't 1988).
[While] the defense attorney failed to avail himself of other available methods
for laying a foundation to introduce the reports into evidence... [t]he police
report is admissible.., for proof that the statement was made... [and] [t]he
statement itself could then be admitted for its truth and content if it fit under
another hearsay exception.

Id.
139 Cf Carver v. United States, 164 U.S. 694, 697 (1897) (explaining that the admissibil-

ity of evidence under a hearsay exception "by no means imports absolute verity").
140 United States v. Trzaska, 111 F.3d 1019, 1024 (2d Cir. 1997) (quoting FED. RULE

EVID. 806 advisory committee's note). This view of a hearsay declarant, as a witness subject
to impeachment, could raise interesting issues concerning the prosecution's duty to dis-
close the prior statements of a "witness" it possesses. See People v. Rosario, 173 N.E.2d 881,
883 (N.Y. 1961) (holding that "a right sense of justice entities the defense to examine a
witness' prior statement, whether or not it varies from his testimony on the stand"); N.Y.
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Cases like Lopez may leave a defendant with no means even to
attempt to impeach his accuser through the traditional avenues the
defendant would have by right if the complainant testified. In-
deed, this fact may motivate prosecutors to proceed without an oth-
erwise available complainant if she has a personal history that,
rightly or wrongly, may cast doubt upon her accusation, 14 1 or if she
has made inconsistent statements about what happened.

Perhaps a better balance can be struck. A "trial court is
granted broad discretion in making evidentiary rulings precluding
or admitting . . . evidence."142 Moreover, "where constitutional
rights directly affecting the ascertainment of guilt are implicated,
[evidentiary rules] may not be applied mechanistically to defeat
the ends ofjustice.' 143 Consequently, in cases where the core accu-
sation itself, and not a mere component of the prosecution's case,
comes from a non-testifying complainant's hearsay statement, the
trial court may consider relaxing some of the traditional rules of
evidence so that a defendant fairly may impeach the complainant
as a declarant, and more importantly, as an accuser.

Thus, courts may focus instead on the same lynchpins to ad-
missibility that guide courts in evaluating hearsay evidence: reliabil-
ity and discretion. For instance, a court should not admit
unsubstantiated or second-hand extrinsic evidence of prior bad
acts by the complainant."4 Nor should the court permit a "trial
within a trial" concerning alleged bad acts that possess minimal

CraM PRo. LAW §§ 240.45(1) (a) and 240.44(1) (West 2001) (codifying Rosario's disclosure
requirements for trial and pretrial hearings, respectively).

141 Of course, the fact that a complainant may not have led a perfect life does not mean
she was not abused. But, as with any other witness, including a defendant, see People v.
Sandoval, 314 N.E.2d 413, 417-18 (N.Y. 1974), ourjurisprudence recognizes that a person's
past bad acts may reveal his or her willingness to testify untruthfully and that the jury
should determine what weight to attribute to such evidence. See People v. Hayes, 2002 N.Y.
LEXIS 151, at *5-6 (N.Y. Feb. 7, 2002) (quoting Sandova4 314 N.E.2d at 417) (explaining
that "the credibility of witnesses generally may be challenged by their prior crimes or bad
acts," because they may reveal a witness' "willingness or disposition ... to place the ad-
vancement of his individual self-interest ahead of principle or of the interests of society...
[and thus] suggest his readiness to do so again on the witness stand"); cf. Hayes, 2002 N.Y.
LEXIS 151, at *8 (noting, with respect to defendants but as which may bear upon many
domestic violence cases, that "the possible unavailability of other witnesses does not man-
date a specific outcome [on the scope of permissible cross-examination], as a hearing
court may conclude that this factor increases the importance of defendant's credibility").

142 People v. Aska, 697 N.E.2d 172, 173 (N.Y. 1998).
143 Chambers v. Mississippi, 410 U.S. 284, 302 (1973); see also Edward J. Imwinkelried,

The Constitutionalization of Hearsay: The Extent To Which the Fifth and Sixth Amendments Permit
or Require the Liberalization of the Hearsay Rules, 76 MINN. L. Rxv. 521, 538-48 (1992) (discuss-
ing the potential constitutional right of criminal defendants to present hearsay evidence).

144 Cf People v. Hines, 736 N.Y.S.2d 879 (N.Y. App. Div. 1st Dept. 2002) (upholding
preclusion of testimony by witness who allegedly heard complainant comment on his pur-
ported financial interest in outcome of case, because the testimony lacked "probative value
due to the circumstances of the alleged encounter").
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probative value regarding the complainant's credibility.'45 But, if
the bad acts reveal true "moral turpitude,"146 the court may con-
sider introducing a properly authenticated police report contain-
ing a credible, first-hand report of such acts or the limited
testimony of a witness with personal knowledge of the acts. Simi-
larly, the court should not admit purportedly inconsistent state-
ments without a proper foundation, if they deviate ambiguously or
superficially from the complainant's hearsay accusation, or if they
appear subject to ready explanation. 147 The court, however, may
consider allowing statements that, on their face, contradict the
complainant's hearsay accusation, especially if the hearsay accusa-
tion is recanted. In essence, discretion, with an eye toward giving
each party a full and fair hearing, would prevail.

Some New York courts already have exercised such discretion
in upholding the prosecution's ability to impeach a non-testifying
hearsay declarant with an inconsistent statement. In People v.
DeValle,' 48 the New York Appellate Division upheld the prosecu-
tion's admission of a prior inconsistent statement by the non-testi-
fying hearsay declarant "to impeach [the] hearsay declarant's
credibility."' 49 The court found that the "statement directly contra-
dicted the declarant's statement exonerating the defendant, which
defendant had placed in evidence as a declaration against penal
interest.""50 Therefore, the court held, "'If there was never any op-
portunity to cross-examine the declarant, the inconsistent state-
ment may be shown without a foundation."""

This approach appears to have developed some recent cur-
rency in New York.' 52 This approach also mirrors the federal ap-

145 Cf People v. Munoz, 737 N.Y.S.2d 604 (N.Y. App. Div. 1st Dept. 2002) (finding that
pending indictment for complainant's 1998 shooting of defendant's brother "was ex-
tremely remote to any possible motive of the victim to testify falsely that defendant was not
acting in self-defense when he admittedly stabbed the victim in 1996").

146 Badr v. Hogan, 554 N.E.2d 890, 892 (N.Y. 1990); see also People v. Montlake, 172
N.Y.S. 102, 106 (N.Y. App. Div. 2d Dep't 1918) (referring to "moral turpitude" as a guide to
cross-examination questions regarding prior bad acts relating to credibility).
147 Cf People v. Duncan, 385 N.E.2d 572, 576-77 (N.Y. 1978) (holding that "[because]

the witness could not testify to the statement with any degree of precision or specificity, its
probative value was negligible and properly excluded").

148 670 N.Y.S.2d 827 (N.Y. App. Div. 1st Dep't 1998), appeal denied, 702 N.E.2d 845 (N.Y.
1998).

149 Id. at 828.
150 1&
151 Id. (quoting PRINCE, RICHARDSON ON EVIDENCE, § 8-111 (11th ed. 1995)).
152 See People v. Scott, 693 N.Y.S.2d 379, 380 (N.Y. App. Div. 4th Dep't 1999), appeal

denied, 719 N.E.2d 947 (N.Y. 1999) (holding that "[tihe rebuttal testimony of an investiga-
tor was properly admitted to impeach the credibility of Gaines, an unavailable hearsay
declarant"); People v. Canady, 589 N.Y.S.2d 184, 185 (N.Y. App. Div. 2d Dep't 1992), appeal
denied, 610 N.E.2d 405 (N.Y. 1993) (upholding trial court's ruling that prosecution could
impeach dying-declaration declarant with an inconsistent statement implicating defendant
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proach to the impeachment of a non-testifying hearsay declarant.
The Federal Rules of Evidence have liberalized hearsay rules in
favor of broader admission. 15  But, to counter-balance this in-
creased admission of hearsay, Rule 806 provides: "When a hearsay
statement... has been admitted in evidence, the credibility of the
declarant may be attacked, and if attacked may be supported, by
any evidence which would be admissible for those purposes if de-
clarant had testified as a witness."1 54 This provision relaxes many
of the evidentiary restraints that limit a party facing a non-testifying
declarant's hearsay statements.'55 New York courts, through their
common-law approach to refining the rules of evidence, may em-
brace a similarly balanced approach to hearsay evidence.' 5 6

Therefore, while impeachment evidence should not preclude
an excited utterance, in cases like Lopez where the complainant
does not testify, courts should receive extrinsic impeachment evi-
dence more broadly when it fairly and reliably impeaches an ex-
cited utterance declarant.Y17 This receptivity may remain broad
even if the impeachment evidence involves collateral matters that a

if the defendant admitted the declaration); 8 Edward K. Esping & Susan L. Thomas,
CARMODY-WAIr 2d, § 56:274 (2001) (noting that "if a party seeking to impeach testimony of
a witness through proof of a prior inconsistent statement never had any opportunity to
cross-examine the witness, a prior inconsistent statement may be shown without founda-
tion"); BARKER & ALEXANDER, supra note 135, at § 6:52 (explaining that "in a case where
there was no opportunity to cross-examine the hearsay declarant, impeachment with an
inconsistent statement was permitted without the need for confrontation of the declar-
ant"). This approach in fact may not have such recent vintage. See, e.g., PRINCE, RICHARD-
SON ON EVIDENCE, § 355, at 354-55 (10th ed. 1973) (noting that "although the rule in New
York cannot be regarded as settled, the rule appears to be that if there was never any
opportunity to cross-examine the declarant, the inconsistent statement may be shown with-
out a foundation"); Carver v. United States, 164 U.S. 694, 697-98 (1897) (finding error in
trial court's refusal to allow defendant to impeach declarant's dying declaration which con-
tained an inconsistent statement).

'53 See generally Zeidman, supra note 42, at 249-51; Barbara C. Salken, To Codify or Not To
Codfy - That Is the Question: A Study of New York's Effort To Enact an Evidence Code, 58 BROOK.
L. REV. 641, 692 (1992) (noting that the position "[t]hat codification along the federal
model has broadened admissibility is not seriously debated").

154 FED. R EVID. 806.
155 See United States v. Graham, 858 F.2d 986 (5th Cir. 1988) (noting that under Rule

806, party may introduce any prior or subsequent inconsistent statement by the non-testify-
ing declarant to impeach hearsay statement); United States v. Tropeano, 252 F.3d 653, 658
n.3 (2d Cir. 2001) (noting that under Rule 806, "it would have been permissible to offer a
subsequent hearsay statement by [the declarant] to clarify his [hearsay] allocution" admit-
ted against the defendant); United States v. Trzaska, 111 F.3d 1019, 1024 (2d Cir. 1997)
(holding that under Ruler 806, "[a] hearsay declarant may... be impeached by showing
that the declarant made inconsistent statements").

156 Cf., e.g., People v. Tai, 547 N.Y.S.2d 989, 993-94 (N.Y. Sup. Ct. 1989) (relying upon
Rule 806, court found that "fundamental fairness" required it to permit defendant to im-
peach non-testifying co-conspirator extrinsically).

157 Cf People v. Caviness, 342 N.E.2d 496, 496 (N.Y. 1975) (emphasizing the importance
of the fact that defendant could cross-examine excited utterance complainant at trial to
test the reliability of hearsay statements); People v. Simpson, 656 N.Y.S.2d 765, 767-68 (N.Y.
App. Div. 2d Dep't 1997) (same).
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defendant typically could not prove extrinsically, or if it implicates
evidentiary preclusion rules. For only with this evidence can the
jury accurately weigh the hearsay statement, by learning about the
"'credibility of the out-of-court asserter."" 5

4. The End Result
Ultimately, evidentiary objections to excited utterances under

Lopez will prove extremely fact dependent. Factual distinctions
most likely will not change the outcome from Lopez, as long as the
facts still fit the overall factual paradigm that Lopez establishes. The
more common evidentiary questions instead may focus on the ex-
tent to which a defendant may litigate the credibility of a non-testi-
fying complainant as a declarant. Constitutional objections to
excited utterance evidence, however, may limit the admissibility of
excited utterances in domestic violence cases even when eviden-
tiary objections do not.

B. Constitutional Limitations
Hearsay evidence implicates not just the rules of evidence but

also the United States Confrontation Clause and the New York
State confrontation clause,15 9 because hearsay evidence deprives
"the accused his usual right to force the declarant 'to submit to
cross-examination, the "greatest legal engine ever invented for the
discovery of truth.""' 160  "[T]he hearsay rule and confrontation
clauses are not duplicates," '16 1 however, as the "Confrontation
Clause... bars the admission of some evidence that would other-
wise be admissible under an exception to the hearsay rule."' 16 2

The Court in Lopez did not discuss any Confrontation Clause
claims. Cases like Lopez, however, inarguably cut to the heart of the
Confrontation Clause, since the defendant can neither face nor
cross-examine his or her accuser. Excited utterance evidence in
cases like Lopez thus invokes concern beyond the mere evidentiary

158 Ohio v. Roberts, 448 U.S. 56, 62 n.4 (1980); cf. People v. Baranek, 733 N.Y.S.2d 704,
708 (N.Y. App. Div. 2d Dep't 2001) (noting that the traditional methods of impeachment
through cross-examination serve to test "'the believability of a witness and the truth of his
[or her] testimony"').

159 See U.S. CONSr. amend. VI; N.Y. GONs-. art. I, § 6.
160 Lilly v. Virginia, 527 U.S. 116, 124 (1999) (quoting California v. Green, 399 U.S. 149,

158 (1970)); see also Delaware v. Van Arsdall, 475 U.S. 673, 678 (1986) (quoting Davis v.
Alaska, 415 U.S. 308, 315-16 (1974) (holding that the "main and essential purpose of con-
frontation is to secure for the opponent the opportunity of cross-examination"); Baranek, 733
N.Y.S.2d at 708 (explaining that "[tihe right of cross-examination is an essential safeguard
of fact-finding accuracy").

161 State v. Bass, 12 P.3d 796, 805 (Ariz. 2000); see also People v. Sanders, 436 N.E.2d 480,
486 (N.Y. 1982) (noting that "the two are not entirely equitable").

162 Idaho v. Wright, 497 U.S. 805, 814 (1990).
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concern that these statements may not prove reliable enough for a
jury to consider; the concern extends to the integrity of the fact-
finding process itself, a process rooted in open accusations subject
to adversarial challenge through cross-examination.

In 1980, in Ohio v. Roberts, 6 ' the U.S. Supreme Court framed a
tvo-part test for judging hearsay evidence under the Confrontation
Clause, a test the Court reiterated as recently as 1990, in Idaho v.
Wight.

1 64

"First . . . the Sixth Amendment establishes a rule of neces-
sity... [T]he prosecution either must produce, or demon-
strate the unavailability of, the declarant."... Second... "[the
declarant's] statement is admissible only if it bears adequate 'in-
dicia of reliability.' Reliability can be inferred without more in a
case where the evidence falls within a firmly rooted hearsay
exception." 165

The second prong of this test, the "firmly rooted exception,"
may not generate much debate with excited utterances. In dicta,
the New York Court of Appeals has identified the excited utterance
exception as firmly rooted. 66 In White v. Illinois,167 moreover, the
U.S. Supreme Court found Illinois' analogous "spontaneous decla-
ration" exception to be a firmly rooted hearsay exception. 168 White
confirms the Supreme Court's previous reference in Wright to the
excited utterance exception as firmly rooted, 69 and many state
courts have reached this same conclusion. 170

163 448 U.S. 56 (1980).
164 497 U.S. 805 (1990).
165 Id. at 814-15 (quoting Ohio v. Roberts, 448 U.S. 56, 65-66 (1980)).
166 See People v. Nieves, 492 N.E.2d 109, 112 n.2 (N.Y. 1986) (referring to "firmly

rooted" hearsay exceptions, and citing to federal case with parenthetical listing "excited
utterances"). In People v. James, 717 N.E.2d 1052 (N.Y. 1999), however, the NewYork Court
of Appeals provided an illustrative list of firmly rooted hearsay exceptions, and this list did
not include excited utterances. See id. at 1065.

167 502 U.S. 346 (1992).
168 Id- at 356 n.8.
169 See Idaho v. Wright, 497 U.S. 805, 820 (1990) (referring to the excited utterance

exception to illustrate reliability for Confrontation Clause purposes).
170 See State v. Deal, 23 P.3d 840, 853 (Kan. 2001); State v. Woods, 23 P.3d 1046, 1066

(Wash. 2001); State v. Robinson, 776 So. 2d 431,432 (La. 2001); State v. Bass, 12 P.3d 796,
805 (Ariz. 2000); State v. Gates, 615 N.W.2d 331, 336-37 (Minn. 2000); State v. Anderson,
608 N.W.2d 644, 657 (S.D. 2000); State v. Dennis, 523 S.E.2d 173, 178 (S.C. 1999); State v.
Salgado, 974 P.2d 661, 666 (N.M. 1999); Williamson v. State, 707 A.2d 350, 355-56 (Del.
1998); Williams v. State, 714 So. 2d 462, 465 n.3 (Fla. Dist. CL App. 1997), appeal denied,
717 So. 2d 542 (Fla. 1998). One could argue, however, that the excited utterance excep-
tion in New York has grown so permissive that it no longer meets the presumptively relia-
ble, "firmly rooted" definition of an excited utterance, thus requiring a case-by-case analysis
of reliability. Cf Lilly v. Virginia, 527 U.S. 116, 125 (1999) (explaining that "[w]e assume
... that [the declarant's] statements were against his penal interest as a matter of state law,
but the question whether the statements fall within a firmly rooted hearsay exception for
Confrontation Clause purposes is a question of federal law"); see, e.g., People v. Roberto V.,
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In contrast, the first prong of this test, the "rule of necessity,"
may cause much more debate over whether the Confrontation
Clause requires the unavailability of an excited utterance declarant
before the prosecution can introduce the declarant's statements
against a defendant. The excited utterance exception as an eviden-
tiary rule does not require any showing of unavailability. 171 Roberts'
necessity requirement, however, would seem "in conformance with
the Framer's preference for face-to-face accusation."' 7 2 In 1999, in
People v. James,17 3 the New York Court of Appeals held that "the
Sixth Amendment establishes a 'rule of necessity' which typically
requires the prosecution to demonstrate that the declarant is un-
available to testify." 174 Moreover, in 2001, in People v. Diaz,175 the
New York Court of Appeals reiterated that since "the right of con-
frontation contemplates that testimony against an accused be 'de-
livered live within eyeshot and earshot of the jurors' . . . the
Constitution allows, limited departures based on necessity and
fairness." 176

Such a necessity requirement well could impede the introduc-
tion of many non-testifying complainants' excited utterances. The
New York Court of Appeals has held that "to prevent exceptions
from devouring the rule, we have required 'that the prosecutor's
failure to produce [a witness] ... not [be] due to indifference or a
strategic preference for presenting her testimony in [a] more shel-
tered form ... rather than in the confrontational setting of a per-
sonal appearance on the stand.' "1 77 Lopez does not identify why the

113 Cal. Rptr. 2d 804, 2001 Cal. App. LEXIS 2576, at *42-49 (Cal. Ct. App. Nov. 28, 2001)
(finding statutory hearsay exception for child victims of abuse not firmly rooted, nor, after
a detailed factual analysis, sufficiently reliable).

171 See People v. Buie, 658 N.E.2d 192, 195-96 (N.Y. 1995) (rejecting unavailability re-
quirement for present sense impression, analogizing to "its close cousin," the excited utter-
ance exception).

172 Ohio v. Roberts, 448 U.S. 56, 65 (1980); see also id at 63 n.5; Maryland v. Craig, 497
U.S. 836, 844 (1990) (holding that "'the Confrontation Clause guarantees the defendant a
face-to-face meeting with witnesses appearing before the trier of fact'"); Delaware v. Van
Arsdall, 475 U.S. 673, 678 (1986) (quoting Davis v. Alaska, 415 U.S. 308, 315 (1974)) (not-
ing that Confrontation Clause entities a defendant, inter alia, "to confront the witness
physically");Johnson v. State, 934 S.A.2d 179, 183 (Ark. 1996) (identifying requirement of
a face-to-face meeting with accuser as requirement under the Confrontation Clause dis-
tinct from the reliability of a hearsay statement).
173 717 N.E.2d 1052 (N.Y. 1999).
174 Id at 1064 (citing Wright, 497 U.S. at 814-16).
175 761 N.E.2d 577 (N.Y. 2001).
176 Id. at 581 (quoting People v Arroyo, 431 N.E.2d 271, 277 (N.Y. 1982)); see also People

v. Sanders, 436 N.E.2d 480, 486 (N.Y. 1982) (noting and applying the "two-pronged test of
Ohio v. Roberts," and finding declarant unavailable); but cf People v. Nieves, 492 N.E.2d 109,
112 n.2 (N.Y. 1986) (noting that "it is well recognized that statements falling within 'firmly
rooted' exceptions to the hearsay rule do not ordinarily deny any confrontation"; no refer-
ence to the necessity requirement).

177 Diaz, 761 N.E.2d at 581 (quoting Arroyo, 431 N.E.2d at 274).
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complainant did not testify in that case. In many domestic violence
cases like Lopez, however, the complainant remains legally "availa-
ble" to testify, but he or she has grown uncooperative or even re-
canted, making "trial-by-hearsay" merely a preferable strategic
choice rather than a necessity for the prosecution. This "strategic
preference for presenting her testimony in the more sheltered
form"17 of a hearsay statement does not excuse "good faith efforts
... to locate and present the witness."' 79

In 1986, in United States v. Inadi,8 ° however, the U.S. Supreme
Court upheld the admission of co-conspirators' hearsay statements
regardless of unavailability.' In rejecting the defendant's argu-
ment that the prosecution needed to show unavailability under
Roberts, the Court concluded that Roberts "does not... support such
a broad interpretation of the Confrontation Clause."'8 2 And in
1992, in White, the Court again excused any showing of necessity
for introducing the declarant's hearsay statement, an excited utter-
ance. The Court held that "Roberts stands for the proposition that
unavailability analysis is a necessary part of the Confrontation
Clause inquiry only when the challenged out-of-court statements
were made in the course of a prior judicial proceeding."'8 3 Under
White, therefore, when most challenged statements meet a firmly
rooted hearsay exception, "the Confrontation Clause is satis-
fied."8 4 Indeed, even Wright, which the New York Court of Ap-
peals cited in James, hinted that the unavailability requirement may
not apply in every case.' 5 Several state courts thus have excused

178 Id
179 Ohio v. Roberts, 448 U.S. 56, 62 n.4 (1980). Contra, e.g., id. (finding unavailability

when prosecution demonstrated that witness' parents could not locate witness for over a
year, and prosecutor had sent subpoenas to witness' last address on five occasions over
several months); State v. Lopez, 926 P.2d 784, 791 (N.M. Ct. App. 1996) (finding good
faith efforts by prosecution to produce domestic violence witnesses). Cf State v. Cas-
taneda, 621 N.W.2d 435, 446 (Iowa 2001) (discussing "psychological unavailability" of a
witness, and arguing that such unavailability must prove more than "merely inconve-
nient"). For examples of how prosecutors can prosecute domestic violence cases with re-
luctant or recanting complainants without depriving defendants the opportunity to
confront their complainants, see People v. Motte, 728 N.Y.S.2d 582, 584 (N.Y. App. Div. 3d
Dep't 2001); People v. Ellis, 650 N.Y.S.2d 503, 503-09 (N.Y. Sup. Ct. 1996).

180 475 U.S. 387 (1986).
181 Id. at 388-91, 400.
182 Ia at 392.
183 White v. Illinois, 502 U.S. 346, 354 (1992). This limitation of Roberts is consistent

with the New York Court of Appeals' recent demand in Diaz for a diligent showing of
unavailability. Diaz involved statements from a prior judicial proceeding.

184 IaL at 356; see also State v. Storch, 612 N.E.2d 305, 313 (Ohio 1993) (noting that "[i~f
the statement falls within one of the well-established exceptions to the hearsay rule, no
right to confrontation with the declarant exists, if White is to be read literally").

185 See Idaho v. Wright, 497 U.S. 805, 815-16 (1990) (noting, after discussing Inad4 that
"we assume without deciding that, to the extent the unavailability requirement applies to
this case, the [declarant] was an unavailable witness within the meaning of the Confronta-

2002]



CARDOZO WOMEN'S LAW JOURNAL [Vol. 8:171

any showing of unavailability when defendants challenge hearsay
evidence on confrontation grounds.186

Yet, in 1995, the New York Appellate Division rejected Inadi in
People v. Roman, 8 7 deciding "that as a matter of State constitutional
doctrine, the unavailability of a co-conspirator must be demon-
strated before hearsay statements attributable to that individual are
admissible." 188 In Roman, moreover, the New York Appellate Divi-
sion cited to its post-White 1993 decision in People v. Torres.'89 In
Torres, the court upheld the admissibility of an excited utterance
because "the People satisfactorily established, at a pretrial hearing
... that the declarant was unavailable at the time of trial despite
good faith efforts to obtain his presence."190 The New York Appel-
late Division has cited to Roman as recently as 1999, in People v.
Paulino,191 where the court upheld the admission of a co-conspira-
tor's statement, "since all of the elements required therefore, in-
cluding that of the declarant's unavailability, were established."192

These authorities, in conjunction with the language from James and
Diaz, strongly suggest that under state law, the prosecution must
satisfy Roberts'rule of necessity to admit hearsay evidence, including
excited utterances, when the declarant does not testify.

But also in 1995, subsequent to Roman, the New York Court of
Appeals in People v. Buie,' relied heavily upon the excited utter-
ance exception to excuse any showing of unavailability under the

don Clause"). Interestingly, however, in 1999, a plurality of the U.S. Supreme Court in
Lilly v. Virginia framed the confrontation issue concerning a declaration against penal in-
terest as arising "[w]hen the government seeks to offer a declarant's out-of-court state-
ments against the accused, and ... the declarant is unavailable." Lilly, 527 U.S. 116, 124
(1999) (emphasis added).

186 See State v. Anderson, 608 N.W.2d 644, 657 (S.D. 2000); State v. Dennis, 523 S.E.2d
173, 178 n.4 (S.C. 1999); Williamson v. State, 707 A.2d 350, 355 (Del. 1998); State v. Sick-
les, 655 A.2d 1254, 1256 (Me. 1995).

187 622 N.Y.S.2d 47, 49 (N.Y. App. Div. 1st Dep't 1995), appeal denied, 655 N.E.2d 718
(N.Y. 1995).

188 Id.
189 601 N.Y.S.2d 919 (N.Y. App. Div. 1st Dep't 1993), appeal denied, 627 N.E.2d 527 (N.Y.

1993).
190 Id. at 920; see also People v. Alvarez, 612 N.Y.S.2d 38, 39 (N.Y. App. Div. 1st Dep't

1994), appeal denied, 641 N.E.2d 163 (N.Y. 1994); but see People v. Cook, 603 N.Y.S.2d 979,
985-86 (N.Y. Sup. Ct. 1993), af0yd, 632 N.Y.S.2d 193 (N.Y. App. Div. 2d Dep't 1995), appeal
denied, 663 N.E.2d 1259 (N.Y. 1995) (analyzing historical approaches to admission of ex-
cited utterances under state and federal confrontation clauses, and concluding, relying
primarily on White, that because exception is firmly rooted, prosecution need not show
unavailability); People v. Victor R., 613 N.Y.S.2d 567, 568-69 (N.Y. Sup. Ct 1994).

191 688 N.Y.S.2d 139 (N.Y. App. Div. 1st Dep't 1999), appeal denied, 717 N.E.2d 1085
(N.Y. 1999).

192 Id. at 140; see also People v. Persico, 556 N.Y.S.2d 262, 266-69 (N.Y. App. Div. 1st Dep't
1990), appeal denied, 562 N.E.2d 883 (N.Y. 1990) (recognizing change in federal law from
Roberts to Inadi, but adhering to necessity requirement under state law for prosecution to
admit hearsay statements of non-testifying co-conspirator).

193 658 N.E.2d 192 (N.Y. 1995).
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present sense impression hearsay exception. 194 In Buie, the prose-
cution introduced a 911 call by a witness describing the charged
burglary as a present sense impression195 Since the witness had
testified at trial, the defendant objected to the 911 evidence "based
on the availability of the witness to testify and a claimed impermis-
sible 'bolstering' of the witness."'196 In rejecting the unavailability
requirement, the court noted that "[v]irtually no jurisdiction im-
poses 'unavailability' as an absolute prerequisite to admissibility of
present sense impression evidence or its close cousin, the excited
utterance."1 97 Indeed, the court concluded, "the notion .. .that
the proponent of such evidence has an obligation to demonstrate
some special 'necessity' before probative evidence is deemed ad-
missible finds no support in our evidentiary principles."'98

Although the court never couched its discussion in Buie in ex-
plicit Confrontation Clause terms, this language of "unavailability"
and "necessity" mirrors the language of Confrontation Clause anal-
ysis under Roberts. And, in Buie, the court cited to both Inadi and
White in concluding, 'We know of no evidentiary rule that would -
or should - automatically preclude admission of such evidence."'199

Buie's explicit invocation of both Inadi and White suggests that the
court is not inclined to import the Roberts' necessity requirement
into New York state law.

Buie, however, may not have reached the true constitutional
question under the Confrontation Clause. For, in Buie, as the
court repeatedly emphasized, the declarant testified at trial and
"was vigorously cross-examined, including about his conversation
with the 911 operator. '2°° "Unavailability" for hearsay purposes
means a declarant is truly unavailable to testify at trial.20' A declar-
ant's production at trial renders any hearsay statement requiring
unavailability inadmissible. The "unavailability rule" under the
Confrontation Clause, by contrast, means "either a showing of the
declarant's unavailability or production at trial of the declarant."2°2

The availability of the declarant for cross-examination in Buie thus
satisfied the Roberts rule of necessity, because the prosecution pro-

194 Id. at 196.
195 I& at 193-94.
196 Id. at 194.
197 Id at 195.
198 Id. at 196.
199 Id. at 199.
200 Id.
201 See, e.g., N.Y. G.P.L.R. 4517 (McKinney 2001) (defining "unavailability" for prior testi-

mony hearsay exception).
202 White v. Illinois, 502 U.S. 346, 355 n.6 (1992) (emphasis added).
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duced the declarant at trial.2°3 The court even noted in Buie that
the New York Appellate Division "held that because the victim-wit-
ness was available, the confrontation concerns associated with un-
available witnesses were not implicated. '2 4

Buie's analysis of "unavailability" and "necessity" instead ap-
pears to address the evidentiary concerns of reliability and "bolster-
ing" that the defendant had raised.2 5  By contrast, the
Confrontation Clause "concerns itself with the process by which
the accused may confront the declarant of an out of court state-
ment, '2 6 unlike "the evidentiary rule of hearsay [which] is con-
cerned with the admissibility of evidence."20 7 The court's analysis
in Buie, therefore, involving a testifying declarant, did not address
the discrete, constitutional question of whether the prosecution
improperly deprived the defendant of the right to a "'confronta-
tional setting of a personal appearance on the stand.' "208 Rather,
the court's analysis involved purely "evidentiary principles."20 9

Consequently, Buie may not upset the appellate division au-
thorities which suggest that New York courts should follow Roberts'
rule of necessity in evaluating hearsay evidence under the Confron-
tation Clause. Indeed, the New York Court of Appeals left intact
the New York Appellate Division's post-White declaration in Buie,
that under Roberts, "[t] here are constitutional concerns in receiving

203 See Idaho v. Wright, 497 U.S. 805, 814-15 (1990) (emphasizing that rule of necessity
under Confrontation Clause requires prosecution either to establish unavailability of de-
clarant or to produce the declarant for cross-examination); Ohio v. Roberts, 448 U.S. 56,
65-66 (1980) (same).

204 Buie, 658 N.E.2d at 194; see People v. Buie, 615 N.Y.S.2d 794, 796 (N.Y. App. Div. 4th
Dep't 1994) (noting that "[wlhen the declarant testifies ... the objection to the out-of-
court statement is premised upon New York's often stated policy against bolstering," and
thus "[t]he error, if any.., is one of State law and is not of constitutional dimension in
light of the declarant's availability ... at trial").

205 See Buie, 658 N.E.2d at 195-97 (discussing unavailability requirement and relationship
to reliability). Cf People v. Coward, slip op. 02518, 2002 WL 467207 (N.Y. App. Div. 2nd
Dep't March 25, 2002) (citing to Buie, upholding admission of excited utterance in 911
recording, "'notwithstanding the characterization as a prior consistent statement'").

206 Natalie Kijurna, Comment, Lilly v. Virginia: The Confrontation Clause and Hearsay -
"Oh What a Tangled Web We Weave.. . ", 50 DEPAUL L. REv. 1133, 1148 (2001).
207 1d; cf. Roger Park, The Hearsay Rule and the Stability of Verdicts: A Response To Professor

Nesson, 70 MINN. L. REv. 1057, 1057 (1986) (noting that the "conventional explanation for
the exclusion of hearsay centers on the dangers of admitting evidence that has not been
tested for reliability .... [H]earsay declarants have not testified under oath, in the pres-
ence of the trier of fact, and subject to cross-examination.").

208 People v. Diaz, 761 N.E.2d 577, 581 (N.Y. 2001) (quoting People v Arroyo, 431
N.E.2d 271, 274 (N.Y. 1982)).

209 Buie, 658 N.E.2d at 196. Indeed, in rejecting any showing of "necessity," the Court
noted that the general maxim that "'all relevant evidence is admissible [absent] some ex-
clusionary rule' . . . applies as well, within constitutional limits not applicable herm to criminal
cases." Id. at 196-97.
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out-of-court statements by an unavailable, or available but not
called, declarant in a criminal proceeding."21 °

These New York Appellate Division authorities do not stand
alone, for other state courts have rejected the U.S. Supreme
Court's limitation on Roberts' rule of necessity on similar grounds.

For example, in State v. Lop, 211 a New Mexico trial court ad-
mitted into evidence the excited utterances of two non-testifying
witnesses in a domestic violence prosecution.21 2 On appeal, the
New Mexico Court of Appeals decided that it was "not persuaded
that the White decision gives sufficient importance to the values
sought to be protected by the confrontation clause. '213 These val-
ues include the "search for the truth," which requires an "adversary
process by the parties' presentation of their best evidence so that a
jury will have available as much information as possible, 21 4 and
increasing "the apparent legitimacy of the trial process. 215 Thus,
the court concluded, "we believe that the decision in Roberts articu-
lates the proper standard. '216

The Ohio Supreme Court has questioned the basic premise
for the U.S. Supreme Court's decision to excuse a showing of ne-
cessity in White. In People v. Storch,2 17 the Ohio Supreme Court ac-
knowledged White's assessment "that cross-examination would aid
the process of arriving at the truth very little in those circumstances
involving a well-established exception to the hearsay rule,"218 such
as the excited utterance exception. The court, however, consid-
ered White's assessment "not [an] obvious fact to many who have
litigated such cases." 19 The court thus adopted a presumption of
face-to-face encounters under the Ohio State Constitution, which
must be rebutted by a showing of necessity.22 °

As recently as 2001, the Kansas Supreme Court addressed Kan-
sas' "contemporaneous statement" version of the excited utterance
exception, and held that "the Sixth Amendment establishes a rule

210 People v. Buie, 615 N.Y.S.2d 794, 796 (N.Y. App. Div. 4th Dep't 1994) (citing, inter
alia, Ohio v. Roberts, 448 U.S. 56 (1980), and People v. Persico, 556 N.Y.S.2d 262 (N.Y.
App. Div. 1st Dep't 1990)).

211 926 P.2d 784 (N.M. Ct. App. 1996).
212 Id at 786-87.
213 Id. at 789.
214 Id.
215 Id
216 Id.
217 612 N.E.2d 305 (Ohio 1993).
218 Id. at 313; see White v. Illinois, 502 U.S. 346, 357 (1992) (concluding that "a state-

ment that qualifies for admission under a 'firmly rooted' hearsay exception is so trustwor-
thy that adversarial testing can be expected to add little to its reliability").

219 Storch, 926 P.2d at 313.
220 See id at 313-15.
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of necessity. In the usual case, the prosecution must either pro-
duce or demonstrate the unavailability of the declarant whose
statement it wishes to use against the defendant. 22 1 The Idaho
Court of Appeals also has explained that, "[a] s we interpret White,
the Court did not abolish the unavailability analysis.., but rather
refused to apply the unavailability analysis to the admission of all
hearsay. '222 Even some federal courts still appear to expect a show-
ing of unavailability for an excited utterance to satisfy the Confron-
tation Clause. In 2001, in Woodward v. Williams,221 the Tenth
Circuit considered a Confrontation Clause challenge to excited ut-
terance evidence in a domestic violence prosecution.224 In consid-
ering this claim, the court, citing solely to Wright, held that
"[h] earsay evidence does not violate the Confrontation Clause if
(1) the declarant is unavailable at trial and (2) the statement bears
adequate 'indicia of reliability.' ,,225

So, the true scope of the New York Court of Appeals' refer-
ence to the rule of necessity in Diaz and James remains to be
seen. 226 But, room still exists to argue that the prosecution either
must produce a complainant or show diligent efforts at produc-
tion, before it can introduce the complainant's excited utterance
as proof of a defendant's guilt. Only time will tell how New York
courts will respond to this argument when defendants challenge an
expansive application of Lopez.227

IV. CONCLUSION

Lopez is important because it allows for the prosecution of do-
mestic violence, even without a complainant, when sufficiently reli-
able hearsay evidence bears upon a defendant's guilt. Courts
should remain open to evidence that allows prosecutors to pursue

221 State v. Deal, 23 P.3d 840, 853 (Kan. 2001).
222 John Doe v. State, 992 P.2d 1211, 1215 (Idaho Ct. App. 1999).
223 263 F.3d 1135 (10th Cir. 2001).
224 Id. at 1137-39.
225 Id. at 1139-40 (emphasis added).
226 Cf Laura J. Aglietti, Developments in the Law: The Unavailability Rule and Its Effects on

New York Hearsay Exceptions: The Confusion Surrounding the New York Court of Appeals'Holding
in People v. Sanders, 70 ST. JOHN'S L. REv. 403, 409 (1996) (discussing how "the court has
failed to address whether the prosecution must first prove that the declarant was unavaila-
ble before the excited utterance may be admitted into evidence").

227 Some recent New York court decisions suggest that these courts have grown less re-
ceptive to state constitutional law arguments, which offer more protection than what the
U.S. Supreme Court has provided. See, e.g., People v. Robinson, 2001 N.Y. LEXIS 3790, at
*2, *6-28 (N.Y. Dec. 18, 2001) (adopting Whren v. United States, 517 U.S. 806 (1996), and
rejecting contrary state-law rule prohibiting "pretext" stops); People v. Swift, 708 N.Y.S.2d
611 (N.Y. App. Div. 1st Dep't 2000), appeal denied, 738 N.E.2d 374 (N.Y. 2000) (finding no
violation of defendant's rights under Portuondo v. Agard, 529 U.S. 61 (2000), and "no basis
upon which to reach a different result as a matter of State constitutional law").
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and prove often difficult domestic violence cases. Domestic vio-
lence cases are still criminal prosecutions, however, involving the
same fundamental interests, jeopardy to liberty, and factual varia-
tions as any other criminal case. Lopez, therefore, should not be
invoked so routinely as to undermine the evidentiary and constitu-
tional foundations that ensure that hearsay evidence possesses suf-
ficient reliability as to obviate the need for cross-examination, the
"'greatest legal engine ever invented for the discovery of truth.'- 228

Rather, Lapez should remain a vehicle for pursuing the exceptional
domestic violence case that lacks an available complainant, not for
the routine acceptance of hearsay evidence as a substitute for
meaningful adversarial proceedings.

228 Lilly v. Virginia, 527 U.S. 116, 124 (1999) (quoting California v. Green, 399 U.S. 149,
158 (1970)).
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