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JUSTICE IN EROTIC SPACES 

Elena L. Cohen* 

 

                                                     ABSTRACT 

This Article posits that the concept of “erotic justice” could be used by courts 

to push back against the current cascade of anti-LGBTQ+ laws and meaningfully 

improve the lives of gay and trans people.  The beginning of the twenty-first century 

was widely seen as a time of great progress for LGBTQ+ people, with the 

legalization of gay marriage in countries across the world seen as the ultimate 

triumph.  Yet there is a strong contemporary movement to re-criminalize the lives of 

LGBTQ+ people and to remove protections that have been granted by courts.  In the 

U.S., the 2020s have seen an ongoing and major backlash against gay and especially 

trans rights.  This has taken the form of bathroom use restrictions, bans on gender-

affirming care, anti-gay curriculum laws and book bans, criminalization of drag 

performances, boycotts of companies for celebrating Pride, conspiracy theories 

around grooming, and a demand that courts recognize a religious right to 

discriminate against trans people.  Current constitutional protections for LGBTQ+ 

people, and sexuality more generally, are not sufficient.  This Article explains the 

concept of erotic justice and proposes ways in which courts can use this concept to 

protect LGBTQ+ lives.  

 

 

*Assistant Professor of Law, Delaware Law School, Widener University.  The conceptualization and 

execution of this Article benefitted greatly from my conversations with Leonard Feldman, Linda Martín 

Alcoff, Saadia Toor, Paisley Currah, Michel Rosenfeld, and Sonia Katyal.  I am immensely grateful to 

Morgan Everman, Delaware Law School Class of 2027, for her assistance with research.  This Article 

builds on Ratna Kapur’s postcolonial feminist legal analysis, and her urging to develop “a theory of erotic 

justice that would bring erotically stigmatized communities from our respective worlds into an inclusive 

conversation.”  See RATNA KAPUR, EROTIC JUSTICE: LAW AND THE NEW POLITICS OF POSTCOLONIALISM  

11 (2005). 
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INTRODUCTION 

The beginning of the twenty-first century was widely seen as a time of 

great progress for LGBTQ+ people.  Gay marriage, gay sex, adoption by 

same sex couples, and gay people serving in the military were legalized in 

many countries, often through the decisions of constitutional courts.1  

Looking at these developments, one U.S. article referred to the period from 

2010-2019 as “A Very LGBT decade,” with the byline: “Gay Marriage, 

Trans Rights, and a Rainbow Wave.”2  Another 2019 U.S. news article went 

 

 1 The World Staff, An LGBTQ Rights Advocate Looks Back on the 2010s and Ahead to a New 

Decade, THE WORLD (Dec. 31, 2019), https://theworld.org/stories/2019/12/31/lgbtq-rights-advocate-

looks-back-2010s-and-ahead-2020s [https://perma.cc/EZ5A-PZM3] (“In 2010, looking back ten years, 

only seven countries actually recognized same-sex marriage at the national level.  But now it’s 28 

countries, and we’ve seen that progress take place also with regard to protection against discrimination, 

especially in employment.  For instance, looking back to the situation in 2010, 49 countries protected us 

against discrimination in employment.  Now it’s 77 countries.”).  Robert Nakatani, Top 10 LGBT Rights 

Developments of the Decade, ACLU (Jan. 13, 2010), https://www.aclu.org/news/lgbtq-rights/top-10-lgbt-

rights-developments-decade [https://perma.cc/EZ5A-PZM3] (surveying the major developments in 

LGBTQ rights in the 2010s, including the proliferation of state sexual orientation nondiscrimination laws; 

lower courts in the U.S. extending rights to trans people; and courts in custody proceedings explicitly 

rejecting the myth of lesbians and gay men as unfit parents); MOVEMENT ADVANCEMENT PROJECT, 

LGBTQ POLICY SPOTLIGHT: MAPPING LGBTQ EQUALITY: 2010-2020, 2 (2020), 

https://www.lgbtmap.org/file/2020-tally-report.pdf [https://perma.cc/TEY6-CCCJ] (finding that “Nearly 

every area of LGBTQ law that MAP tracks saw remarkable changes over the past 10 years.  For example, 

in 2010 no states banned conversion ‘therapy,’ banned health insurance companies from excluding 

transgender-related health coverage, or offered gender-neutral ‘X’ options on driver’s licenses or birth 

certificates.  But as of January 1, 2020, roughly 20 states have each of these policies: 18 states and D.C. 

ban conversion therapy, 21 states and D.C. ban transgender exclusions, and 18 states and D.C. offer ‘X’ 

options on either driver’s licenses, birth certificates, or both”).  As to the global landscape of 2000-2020, 

see ANDREW R. FLORES, SOCIAL ACCEPTANCE OF LGBTI PEOPLE IN 175 COUNTRIES AND LOCATIONS: 

1981 TO 2020, 22 (2021), https://williamsinstitute.law.ucla.edu/publications/global-acceptance-index-lgbt 

[https://perma.cc/56WM-NJN6] (finding that leading up to 2020, “[g]lobally, the average level of acceptance 

for LGBTI people has increased since 1980.”); Elisa Tang & Lesley Hauler, Here Are the Countries Where Same-

sex Marriage is Officially Legal, ABC NEWS (June 30, 2021), https://abcnews.go.com/GMA/Culture/29-

countries-sex-marriage-officially-legal/story?id=56041136 [https://perma.cc/MPF6-CFPH] (listing 30 

countries that legalized same sex marriage from 2000-2020); James D. Wilets, From Divergence to Convergence? 

A Comparative International Law Analysis of LGBTI Rights in The Context of Race and Post-Colonialism, 21 

DUKE J. COMP. & INT’L L. 631, 634 (2011) (noting that “[a]s the twenty-first century enters its second decade, 

we see a renewed convergence of attitudes towards LGBTQ individuals and their relationships.  Former 

colonies such as India cast off their British sodomy laws and South Africa has recognized same-sex 

relationships.”  Wilets further explains that this global fight for LGBTQ rights is not a Western construct, 

since “much of the contemporary opposition to gender nonconformity and homosexuality comes not from 

indigenous practice but largely from modern and predominantly Western phenomena.  Many of 

contemporary societies are simply remedying the damage wrought by the advent of historically 

aberrational virulent homophobia . . . imposed on large sections of the world through conquest or 

colonialism.”).  

 2 Tim Fitzsimons, A Very LGBTQ Decade: Gay Marriage, Trans Rights and a ‘Rainbow Wave’, 

NBC NEWS (Dec. 29, 2019), https://www.nbcnews.com/feature/nbc-out/very-lgbtq-decade-gay-

marriage-trans-rights-rainbow-wave-n1107901 [https://perma.cc/92J3-S7H6]. 

https://theworld.org/stories/2019/12/31/lgbtq-rights-advocate-looks-back-2010s-and-ahead-2020s
https://theworld.org/stories/2019/12/31/lgbtq-rights-advocate-looks-back-2010s-and-ahead-2020s
https://perma.cc/EZ5A-PZM3
https://www.aclu.org/news/lgbtq-rights/top-10-lgbt-rights-developments-decade
https://www.aclu.org/news/lgbtq-rights/top-10-lgbt-rights-developments-decade
https://perma.cc/EZ5A-PZM3
https://www.lgbtmap.org/file/2020-tally-report.pdf
https://perma.cc/TEY6-CCCJ
https://williamsinstitute.law.ucla.edu/publications/global-acceptance-index-lgbt/
https://perma.cc/56WM-NJN6
https://abcnews.go.com/GMA/Culture/29-countries-sex-marriage-officially-legal/story?id=56041136
https://abcnews.go.com/GMA/Culture/29-countries-sex-marriage-officially-legal/story?id=56041136
https://perma.cc/MPF6-CFPH
https://www.nbcnews.com/feature/nbc-out/very-lgbtq-decade-gay-marriage-trans-rights-rainbow-wave-n1107901
https://www.nbcnews.com/feature/nbc-out/very-lgbtq-decade-gay-marriage-trans-rights-rainbow-wave-n1107901
https://perma.cc/92J3-S7H6
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so far as to proclaim that “The Struggle for Gay Rights is Over,” arguing that 

the U.S. is now in a “post-gay society.”3   

Sadly, just half a decade later, the idea that gay and trans people are 

now completely equal legally and socially sounds like a cruel joke.  From 

2019 onwards, an immense pushback against the above-described gains for 

LGBTQ+ people has prevailed.  This includes strong contemporary 

movements to re-criminalize the lives of LGBTQ+ people and to remove the 

protections that have been granted by courts.4  In 2019 alone, Kenya’s high 

court upheld laws criminalizing gay sex; Brunei enacted a new law making 

gay sex punishable by death; China stopped allowing LGBTQ+ organizations 

to freely register as NGOs; several European Union members states rolled 

back LGBTQ+ protections; and in the United States, the first Trump 

administration worked closely with homophobic groups and transphobic 

groups to dismantle Obama-era pro-LGBTQ+ policies.5  The current anti-

LGBTQ+ movement includes anti-trans bathroom laws;6 bans on gender-

affirming care;7 anti-gay curriculum restrictions and book bans;8 

criminalization of drag performance;9  policies excluding trans people from 

sports and the military;10 and strategic litigation aimed at securing the 

 

 3 James Kirchick, The Struggle for Gay Rights Is Over, THE ATLANTIC (June 28, 2019), 

https://www.theatlantic.com/ideas/archive/2019/06/battle-gay-rights-over/592645 

[https://perma.cc/CT2T-H52M]. 

 4 Flavia Krause-Jackson, Gay Rights Prevailed, Except Where They Haven’t, BLOOMBERG (Mar. 

12, 2019), https://www.bloomberg.com/quicktake/gay-rights [https://perma.cc/9EFW-697Z]; Lester J. 

Feder, Struggle Among Progress as Countries Restrict L.G.B.T.Q. Rights, N.Y. TIMES (June 23, 2019), 

https://www.nytimes.com/2019/06/23/world/global-lgbtq-rights.html. 

 5 Feder, supra note 4. 

 6 Bans on Transgender People Using Public Bathrooms and Facilities According to their Gender 

Identity, MOVEMENT ADVANCEMENT PROJECT, https://www.lgbtmap.org/equality-

maps/nondiscrimination/bathroom_bans [https://perma.cc/WM23-XQQ5]. 

 7 Map: Attacks on Gender Affirming Care by State, HUM. RTS. CAMPAIGN, 

https://www.hrc.org/resources/attacks-on-gender-affirming-care-by-state-map [https://perma.cc/4K7F-

XP3F]. 

 8 LGBTQ Curricular Laws, MOVEMENT ADVANCEMENT PROJECT, 

https://www.lgbtmap.org/equality-maps/curricular_laws [https://perma.cc/Q6YE-HDBE]; Chris Sweda, 

More than Half of Books Banned Last Year Featured LGBTQ Characters or People of Color, Report 

Finds, NBC NEWS (Feb. 27, 2025), https://www.nbcnews.com/news/nbcblk/banned-books-lgbtq-

transgender-black-people-of-color-pen-america-rcna193879 [https://perma.cc/948F-WKYE]. 

 9 Will Carless, Lawmakers Targeting Drag Shows with 14 Bills Across U.S., Analysis Finds, USA 

TODAY (Feb. 1, 2023), https://www.usatoday.com/story/news/nation/2023/02/01/ban-drag-shows-

analysis-finds-bills-targeting-them-8-states/11150196002 [https://perma.cc/9LTZ-3S5U].  

 10 Cullen Peele, Roundup of Anti-LGBTQ+ Legislation Advancing In States Across the Country, 

HUM. RTS. CAMPAIGN (May 23, 2023), https://www.hrc.org/press-releases/roundup-of-anti-lgbtq-

legislation-advancing-in-states-across-the-country [https://perma.cc/23XP-4DV2]; United States v 

Shilling, 145 S. Ct. 2695 (2025) (allowing Trump’s ban on trans people in the military to be enforced 

while the challenge to the ban is litigated).  

https://www.theatlantic.com/ideas/archive/2019/06/battle-gay-rights-over/592645/
https://perma.cc/CT2T-H52M
https://www.bloomberg.com/quicktake/gay-rights
https://perma.cc/9EFW-697Z
https://www.nytimes.com/2019/06/23/world/global-lgbtq-rights.html
https://yuad.sharepoint.com/sites/CJERSJVol.32/Shared%20Documents/Articles/Issue%202/Round%203%20—%20Finalize%20for%20Publishing/MICRO/Cohen%20mico%20files/,%20https:/www.lgbtmap.org/equality-maps/nondiscrimination/bathroom_bans
https://yuad.sharepoint.com/sites/CJERSJVol.32/Shared%20Documents/Articles/Issue%202/Round%203%20—%20Finalize%20for%20Publishing/MICRO/Cohen%20mico%20files/,%20https:/www.lgbtmap.org/equality-maps/nondiscrimination/bathroom_bans
https://perma.cc/WM23-XQQ5
https://www.hrc.org/resources/attacks-on-gender-affirming-care-by-state-map
https://perma.cc/4K7F-XP3F
https://perma.cc/4K7F-XP3F
https://www.lgbtmap.org/equality-maps/curricular_laws
https://perma.cc/Q6YE-HDBE
https://www.nbcnews.com/news/nbcblk/banned-books-lgbtq-transgender-black-people-of-color-pen-america-rcna193879
https://www.nbcnews.com/news/nbcblk/banned-books-lgbtq-transgender-black-people-of-color-pen-america-rcna193879
https://perma.cc/948F-WKYE
https://www.usatoday.com/story/news/nation/2023/02/01/ban-drag-shows-analysis-finds-bills-targeting-them-8-states/11150196002
https://www.usatoday.com/story/news/nation/2023/02/01/ban-drag-shows-analysis-finds-bills-targeting-them-8-states/11150196002
https://perma.cc/9LTZ-3S5U
https://www.hrc.org/press-releases/roundup-of-anti-lgbtq-legislation-advancing-in-states-across-the-country
https://www.hrc.org/press-releases/roundup-of-anti-lgbtq-legislation-advancing-in-states-across-the-country
https://perma.cc/23XP-4DV2
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constitutional right to discriminate against LGBTQ+ people.11  As Supreme 

Court Justice Clarence Thomas made clear in his Dobbs concurrence, even 

same-sex marriage in the U.S., which has only been assured since 2015, is 

called into question.12  Justice Thomas is not an outlier in this position.  As 

of 2025, nine U.S. state legislatures have introduced bills to repeal the 

Obergefell decision.13   

This is not surprising considering that Donald Trump ran his second bid 

for the presidency on an explicitly homophobic and transphobic platform that 

sought to scapegoat LGBTQ+ people for the nation’s problems and erase gay 

and trans people from public life.14  Trump stated in his inaugural address 

 

 11 Mantas Grigorovicius, 303 Creative v. Elenis; Unresolved Conflict, Gay Rights, and a Future of 

Uncertainties, 27 J. GENDER RACE & JUST. 423, 431 (2024); Louise Mellig, Religious Refusals and 

Reproductive Rights, in THE CONSCIENCE WARS: RETHINKING THE BALANCE BETWEEN RELIGION, 

IDENTITY AND EQUALITY 379, 379-80 (Susanna Mancini and Michel Rosenfeld eds, 2018); Travis Gaspar, 

A Religious Right to Discriminate: Hobby Lobby and “Religious Freedom” as a Threat to the LGBT 

Community, 3 TEXAS A&M L. REV. 395 (2015).  Masterpiece Cakeshop v. Colo. Civ. Rts. Comm’n, 138 

U.S. 1719 (2018); 303 Creative v. Elenis, 143 U.S. 2298 (2023); U.S. v. Skrmetti, 605 U.S. 495 (2025).  

Decisions discussed in this Article show how successful this movement has been in prioritizing the right 

to discriminate over LGBTQ+ people over the rights of LGBTQ+ people themselves.  

 12 Rebecca Melnitsky, Protecting Same-Sex Marriage After Dobbs, NYSBA (Apr. 19, 2023), 

https://nysba.org/protecting-same-sex-marriage-after-dobbs [https://perma.cc/W3KK-JPC3].  While the 

majority in Dobbs stated that their holding only reached abortion, in his concurrence Justice Thomas called 

for a full reckoning of the grounds on which Dobbs sits, stating that as he has “previously explained, 

‘substantive due process’ is an oxymoron that ‘lack[s] any basis in the Constitution.’ . . . For that reason, 

in future cases, we should reconsider all of this Court’s substantive due process precedents, including 

Griswold, Lawrence, and Obergefell.  Because any substantive due process decision is ‘demonstrably 

erroneous.’”  Dobbs v. Jackson’s Women Health Org., 142 U.S. 2228, 2301 (2022) (Thomas, J., 

concurring) (internal citations omitted). 

 13 Jo Yurcaba & Brooke Sopelsa, Lawmakers in 9 States Propose Measures to Undermine Same-Sex 

Marriage Rights, NBC NEWS (Feb. 25, 2025), https://www.nbcnews.com/nbc-out/out-politics-and-

policy/lawmakers-9-states-propose-measures-undermine-sex-marriage-rights-rcna193743 

[https://perma.cc/69MN-R6Y8].  States that have proposed directly overturning Obergefell include 

Michigan, Idaho, Montana, North Dakota, and South Dakota.  Id.  Other states, including Texas, Missouri, 

Oklahoma, and Tennessee, don’t mention Obergefell directly but introduced bills for “covenant marriage” 

laws, which only include marriages between men and women.  Id.   

 14 Sara Dorn, Trump Promises Rollbacks on Trans Rights: Here’s What He’s Said, FORBES (May 10, 

2024), https://www.forbes.com/sites/saradorn/2024/05/10/trump-promises-rollback-on-trans-rights-

heres-what-hes-said [https://perma.cc/AVE9-DFYR] (listing Trump’s multitude of anti-LGBTQ 

campaign promises); Laura Barrón-López, Lorna Baldwin, Sam Lane, Joshua Barajas & Satvi Sunkara, 

Why Anti-transgender Political Ads Are Dominating the Airwaves this Election, PBS (Nov. 2, 2024), 

https://www.pbs.org/newshour/show/why-anti-transgender-political-ads-are-dominating-the-airwaves-

this-election [https://perma.cc/TUP3-Y6QU] (noting that “[a]nti-trans rhetoric is a regular part of Donald 

Trump some speeches.  He regularly lies about kids going to school and receiving gender affirming 

surgeries before they return home.  But now, in the final stretch, Republicans have been putting out 

increasing amount of ads that are anti-trans, making it essentially their closing argument”); Kiara 

Alfonesca, Election Fact Check: Trump, Harris on Transgender Issues, ABC NEWS (Nov. 1, 2024), 

https://abcnews.go.com/Politics/election-fact-check-transgender-issues-trump-

harris/story?id=115349047 [https://perma.cc/FHQ2-59X2] (“Millions of dollars from Republican groups 

and figures are being poured into anti-transgender ads criticizing policies that support the trans community, 

https://nysba.org/protecting-same-sex-marriage-after-dobbs
https://perma.cc/W3KK-JPC3
https://plus.lexis.com/document?pdmfid=1530671&pddocfullpath=%2Fshared%2Fdocument%2Fcases%2Furn%3AcontentItem%3A65S9-1N11-JYYX-652W-00000-00&pdcontentcomponentid=6443&pdislparesultsdocument=false&prid=ae01f026-cde9-4d1b-8f5e-357b09a3cdb2&crid=a6b8b9c2-aeaa-4fbc-9cae-f747339dd684&pdisdocsliderrequired=true&pdpeersearchid=64c3cdbb-7aa6-43ad-8e63-09ee4ac39026-1&ecomp=pygg&earg=sr0
https://plus.lexis.com/document?pdmfid=1530671&pddocfullpath=%2Fshared%2Fdocument%2Fcases%2Furn%3AcontentItem%3A65S9-1N11-JYYX-652W-00000-00&pdcontentcomponentid=6443&pdislparesultsdocument=false&prid=ae01f026-cde9-4d1b-8f5e-357b09a3cdb2&crid=a6b8b9c2-aeaa-4fbc-9cae-f747339dd684&pdisdocsliderrequired=true&pdpeersearchid=64c3cdbb-7aa6-43ad-8e63-09ee4ac39026-1&ecomp=pygg&earg=sr0
https://plus.lexis.com/document?pdmfid=1530671&pddocfullpath=%2Fshared%2Fdocument%2Fcases%2Furn%3AcontentItem%3A65S9-1N11-JYYX-652W-00000-00&pdcontentcomponentid=6443&pdislparesultsdocument=false&prid=ae01f026-cde9-4d1b-8f5e-357b09a3cdb2&crid=a6b8b9c2-aeaa-4fbc-9cae-f747339dd684&pdisdocsliderrequired=true&pdpeersearchid=64c3cdbb-7aa6-43ad-8e63-09ee4ac39026-1&ecomp=pygg&earg=sr0
https://www.nbcnews.com/nbc-out/out-politics-and-policy/lawmakers-9-states-propose-measures-undermine-sex-marriage-rights-rcna193743
https://www.nbcnews.com/nbc-out/out-politics-and-policy/lawmakers-9-states-propose-measures-undermine-sex-marriage-rights-rcna193743
https://perma.cc/69MN-R6Y8
https://www.forbes.com/sites/saradorn/2024/05/10/trump-promises-rollback-on-trans-rights-heres-what-hes-said
https://www.forbes.com/sites/saradorn/2024/05/10/trump-promises-rollback-on-trans-rights-heres-what-hes-said
https://perma.cc/AVE9-DFYR
https://www.pbs.org/newshour/show/why-anti-transgender-political-ads-are-dominating-the-airwaves-this-election
https://www.pbs.org/newshour/show/why-anti-transgender-political-ads-are-dominating-the-airwaves-this-election
https://perma.cc/TUP3-Y6QU
https://abcnews.go.com/Politics/election-fact-check-transgender-issues-trump-harris/story?id=115349047
https://abcnews.go.com/Politics/election-fact-check-transgender-issues-trump-harris/story?id=115349047
https://perma.cc/FHQ2-59X2
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that “[a]s of today, it will henceforth be the official policy of the United 

States government that there are only two genders: male and female.”15  

Once in office, he swiftly made good on his promises, issuing executive 

orders in his first days that sought to redefine federal law to recognize only 

two immutable sexes, transfer trans women to men’s prisons, bar trans people 

from military service, defund medical care for trans youth, and prohibit 

schools from supporting trans students.16  His attacks on gay and trans people 

are so numerous and constant that scores of organizations, including the 

LGBTQ+ Bar Association,17 GLAAD,18 Lambda Legal,19 and the American 

Civil Liberties Union,20 have run trackers to document his anti-LGBTQ+ 

statements and actions.  As of late October 2025, almost a year into his 

presidency, GLAAD tracked nearly four hundred separate actions taken by 

Trump against LGBTQ+ lives.21  Many states have followed Trump’s lead.  

For example, as of July 2025, twenty-seven U.S. states have legislation or 

policy banning gender-affirming care for trans minors, and in some of those 

states, this ban extends to a prohibition of public funds for trans health care, 

meaning adults who have health insurance through Medicaid, work in the 

public-sector, or are incarcerated are unable to access gendering affirming 

health care.22 

During its 2025 Spring Term, the U.S. Supreme Court handed down 

two separate, facially contradictory decisions that reaffirmed Trump’s anti-

trans promises.  In United States v. Skrmetti, the Court upheld Tennessee’s 

ban on gender affirming care for minors and revoked parents’ rights to make 

 

despite these issues being among the least important concerns motivating voters heading into the 2024 election 

. . . One of the top ads pushed by the Trump campaign this month attacked Harris for supporting ‘taxpayer-

funded sex changes for prisoners,’ the ad stated.”).  

 15 The White House, The Inaugural Address (Jan. 20, 2025), 

https://www.whitehouse.gov/remarks/2025/01/the-inaugural-address [https://perma.cc/6X3X-H9ZW] 

(President Donald Trump’s 2025 Inaugural Address).  

 16 Geoff Mulvihill, 6 Ways Trump’s Executive Orders are Targeting Transgender People, PBS (Feb. 

1, 2025), https://www.pbs.org/newshour/politics/6-ways-trumps-executive-orders-are-targeting-

transgender-people [https://perma.cc/889M-BQS4]. 

 17 Trump Anti-LGBTQ+ Executive Order Litigation Tracker, THE LGBTQ+ BAR, 

https://lgbtqbar.org/programs/trump-executive-order-tracker [https://perma.cc/HS84-HHTS]. 

 18 Trump Accountability Tracker, GLAAD, https://glaad.org/trump-accountability-tracker 

[https://perma.cc/Y8UH-4A9P]. 

 19 Tracking Trump, LAMBDA LEGAL, https://lambdalegal.org/trumptracker [https://perma.cc/HSA4-

JTEF]. 

 20 Mapping Attacks on LGBTQ Rights in U.S. State Legislatures in 2025, ACLU, 

https://www.aclu.org/legislative-attacks-on-lgbtq-rights-2025. 

 21 Trump Accountability Tracker, supra note 18. 

 22 Map: Attacks on Gender Affirming Care by State, HUM. RTS. CAMPAIGN FOUND., 

https://www.hrc.org/resources/attacks-on-gender-affirming-care-by-state-map [https://perma.cc/SQ5B-

FLQN]. 

https://www.whitehouse.gov/remarks/2025/01/the-inaugural-address
https://perma.cc/6X3X-H9ZW
https://www.pbs.org/newshour/politics/6-ways-trumps-executive-orders-are-targeting-transgender-people
https://www.pbs.org/newshour/politics/6-ways-trumps-executive-orders-are-targeting-transgender-people
https://perma.cc/889M-BQS4
https://lgbtqbar.org/programs/trump-executive-order-tracker
https://perma.cc/HS84-HHTS
https://glaad.org/trump-accountability-tracker
https://perma.cc/Y8UH-4A9P
https://lambdalegal.org/trumptracker
https://perma.cc/HSA4-JTEF
https://perma.cc/HSA4-JTEF
https://www.aclu.org/legislative-attacks-on-lgbtq-rights-2025
https://www.aclu.org/legislative-attacks-on-lgbtq-rights-2025
https://www.hrc.org/resources/attacks-on-gender-affirming-care-by-state-map
https://perma.cc/SQ5B-FLQN
https://perma.cc/SQ5B-FLQN
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decisions about their child’s medical care because of their transgender 

status.23  Shortly after the Court announced its decision, Trump completely 

defunded the national LGBTQ+ suicide hotline.24  Meanwhile, in a seemingly 

antithetical decision, the Court held in Mahmoud v. Taylor that parents 

maintained their right to make such decisions for their children, specifically 

the right to opt their children out of LGBTQ+-themed instruction and 

materials on the basis of religious exercise.25 

This fractured decision-making signals a need for a new legal approach, 

one that enables lawyers and LGBTQ+ advocates to confront this backlash 

and to deliver what this Article will term “erotic justice” to those who never 

experienced the initial gains in the first place.  Historically, when sexuality 

has received constitutional protection, it has been framed primarily through 

the lenses of freedom of expression, privacy rights, and dignity.26  This trio 

of rights was then applied in limited contexts and only to a limited class of 

people, such that many individuals are still vulnerable to repression by 

governments and majoritarian politics—or, in Gayle Rubin’s words, to 

“erotic injustice” and “sexual oppression.”27  This is why the celebrated 

LGBTQ+ wins of the past decade are now unable to counter the 

contemporary wave of anti-gay and anti-trans attacks. 

To truly resist this sexual oppression, we need a cohesive framework 

that addresses not just how LGBTQ+ people are being attacked, but why 

these attacks are able to gain so much popular support.  We cannot reverse 

the tide unless we understand why anti-trans ads are an election-winning 

 

 23 The Supreme Court chose not to decide this case as a parent’s rights issue and instead granted 

certiorari on the issue of whether banning gender affirming care for trans minors is a form of sex-based 

discrimination in violation of the Equal Protection Clause of the Fourteenth Amendment.  U.S. v. Skrmetti, 

605 U.S. 495, 509 (2025).  It held that Tennessee’s ban on gender affirming care for minors that is 

“inconsistent” with their sex assigned at birth was not sex-based discrimination but rather discrimination 

based on medical diagnosis, which is not a class protected under the Equal Protection Clause.  Id. at 519.  

However, the Court posited that parents are inherently incapable of making such decisions for their 

children because “[r]eports suggest that, in medical consultations, ‘[p]arents are routinely warned that to 

pursue any path outside of agreeing with a child’s self-declared gender identity is to put a gender dysphoric 

youth at risk for suicide, which feels to many people like emotional blackmail.’”  Id. at 541 n.6.  The Court 

further stated that such reports may cause States to “reasonably question whether, under such conditions, 

parents’ consent is valid and consistent with ethical principles.”  Id.  

 24 John Yang, Claire Mufson & Zoie Lambert, Trump Administration Pulls the Plug on Suicide 

Hotline for LGBTQ+ Youth, PBS NEWS (June 21, 2025), https://www.pbs.org/newshour/show/trump-

administration-pulls-the-plug-on-suicide-hotline-for-lgbtq-youth [https://perma.cc/3Y3U-848Q]. 

 25 Mahmoud v. Taylor, 606 U.S. 522, 563 (2025). 

 26 See infra Part III. 

 27 Gayle S. Rubin, Thinking Sex: Notes for a Radical Theory of the Politics of Sexuality in CULTURE, 

SOC’Y AND SEXUALITY: A READER 156 (Richard Parker & Peter Aggleton ed., 2d ed. 2007). 

https://www.pbs.org/newshour/show/trump-administration-pulls-the-plug-on-suicide-hotline-for-lgbtq-youth
https://www.pbs.org/newshour/show/trump-administration-pulls-the-plug-on-suicide-hotline-for-lgbtq-youth
https://perma.cc/3Y3U-848Q
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strategy.28  To do so, this Article proceeds as follows: Part I discusses erotic 

injustice today.  The late 1990s and 2010s were seen as a time of great 

progress for LGBTQ+ rights.  Devastatingly, the contemporary move to build 

support for authoritarian leadership by scapegoating gay and (especially) 

trans people is extremely successful.  LGBTQ+ people are subject to a robust 

campaign of discriminatory laws, with the Supreme Court unable (and a 

majority unwilling) to help.  Part I.A. introduces the concept of “erotic 

justice” by first reviewing the history of how criminal laws regulated 

sexuality, beginning in the nineteenth century, to serve the “public interest.”  

Part I.B. discusses how sexuality is hierarchically valued, meaning the 

perception of sexuality is more akin to racism or sexism, where people are 

considered purely good or bad based on their identity, rather than a truer 

evaluation of complexities and moral ambiguities.  Part I.C. draws lessons 

from feminist debates over sex in the second half of the twentieth century.  

One central takeaway is that advocacy unmoored from a coherent theoretical 

underpinning can often hurts the very people it attempts to protect.  Part II.D. 

then identifies tools that an erotic justice framework offers, including a fuller 

appreciation of sexual dissent and pleasure.  

Part II turns to Supreme Court jurisprudence on sexuality.  Beginning 

with freedom-of-expression cases, the Court has too often relief on 

amorphous assertions of “public interest,” allowing regulations that 

effectively criminalize sexuality after passing a minimal threshold.  This 

dynamic is driven by the Court’s “secondary effects” doctrine: when the 

government claims it is regulating not speech itself but its supposed 

secondary effects, such as the impacts on public health, safety, and welfare.  

The regulation is therefore treated as outside the usual strict-scrutiny 

framework.  The deeper problem is the absence of a consistent theoretical 

approach; without one, even the Court’s “pro-LGBTQ+” decisions offer little 

traction to combat the contemporary onslaught against gay and trans people.  

For example, Obergefell v. Hodges, although it extended marriage rights to 

same-sex couples, in practice it further marginalized those outside marriage 

and framed dignity as something conferred only through state recognition of 

sexuality.  We are light years away from the Trump administration 

affirmatively recognizing the dignity of LGBTQ+ people.  And over the last 

decade, the Supreme Court has continuously issued decisions upholding anti-

 

 28 Even some Democrats have shifted towards transphobic rhetoric and supporting anti-trans policies, 

in the assumption that being against trans people wins elections.  See Philip Elliott, Democrats Are Playing 

the Blame Game. Leave Trans Kids Out of It, TIME (Nov. 8, 2024), https://time.com/7174459/democrats-

trans-moulton-mcbride [https://perma.cc/7UAB-7998]; Matt Lavietes, Some Democrats Blame Party’s 

Position on Transgender Rights in Part for Harris’ Loss, NBC NEWS (Nov. 8, 2024), 

https://www.nbcnews.com/nbc-out/out-politics-and-policy/democrats-blame-partys-position-

transgender-rights-part-harris-loss-rcna179370 [https://perma.cc/97GT-MHT6]. 

https://time.com/7174459/democrats-trans-moulton-mcbride
https://time.com/7174459/democrats-trans-moulton-mcbride
https://perma.cc/7UAB-7998
https://www.nbcnews.com/nbc-out/out-politics-and-policy/democrats-blame-partys-position-transgender-rights-part-harris-loss-rcna179370
https://www.nbcnews.com/nbc-out/out-politics-and-policy/democrats-blame-partys-position-transgender-rights-part-harris-loss-rcna179370
https://perma.cc/97GT-MHT6
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LGBTQ+ laws and striking down anti-discrimination measures.29  In short, 

current Supreme Court jurisprudence cannot help us now. 

Part III concludes by sketching a framework for erotic justice and what 

it could look like in practice.  Constitutional protection of sexuality must be 

based on ethics, rather than on, or in reaction to, systems of oppression.  At 

best, current jurisprudence operates to preserve the status quo and 

occasionally considers how excluded groups can be fit into it.  A framework 

rooted in a legal ethics of sexuality takes a proactive approach and positions 

sexual rights as deserving of recognition on their own.  It moves past biases 

and stereotypes into considerations of what is harmful, what saves lives, and 

how we tell those two apart.  The task of articulating the contours of a legal 

ethics of sexual acts remains to be completed.  Even so, this Article provides 

guidance for lawyers, judges, academics, and activists working to advance 

erotic justice and to meaningfully improve the lives of LGBTQ+ people.  

I.     AN INTRODUCTION TO EROTIC JUSTICE 

A.     Sex in Public 

Although commonly seen as a private matter, sexuality is profoundly 

political.  As Michel Foucault explained in his book, History of Sexuality, the 

seventeenth century inaugurated an age of sexual repression that continues 

today.30  Before the 1600s, sex was censored.31  It was an area of silence, not 

to be named or discussed, policed less through explicit rules than through an 

unspoken understanding that is simply should not be said aloud.32  Over the 

past three centuries, this drastically changed.  Sex is still restricted, with 

formal and informal rules dictating where it may be discussed; how it can be 

discussed; and between whom (for example, between students and teachers 

in schools or between parents and children).33  Yet, since the eighteenth 

century, there has been a proliferation of specific discourses around sex—all 

as part of exercising power.  In Foucault’s words, there was “an institutional 

incitement to speak about it, and to do so more and more; a determination on 

the part of agencies of power to hear it spoken about, and to cause it to speak 

through explicit articulation and endlessly accumulated detail.”34  Under this 

new impetus, everything had to be told, under an infinite pressure to tell and 

re-tell, with no obscurity allowed and no respite.  Foucault’s primary example 

 

 29 See supra note 11. 

 30 MICHEL FOUCAULT, THE HISTORY OF SEXUALITY, VOLUME 1: AN INTRODUCTION (1st ed. 1978). 

 31 Id. at 18.  

 32 Id. 

 33 Id. at 17-18. 

 34 Id. at 18 (italics omitted). 
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is the confessional for Catholics, where every sin of the flesh and every 

desirous thought had to be laid out in minute detail to a priest.35  

This compulsion to speak every detail of sex, and its accompanying 

exercises of power, moved from Christianity into the larger population 

through the mechanism of the “public interest.”36  By the early eighteenth 

century, in Europe, political, economic, and technical pressures—shaped by 

the Counter-Reformation and rise in Protestantism—began to actively 

encourage speaking about sex.  Sex had to be analyzed, classified, and 

quantified, all in the name of public good.  The disgust and hesitation to speak 

about sex had to be overcome so that sex could be administered and managed 

rationally for the greater good.37  Sex became a police matter, which needed 

to be regulated through these useful public discourses.38  The “population” 

became an economic and political problem, with sex at the heart of it.  The 

entire future and fortune of a country became tied to how every person used 

their sex.39  Sex became a constant preoccupation, and continues to be in our 

current era.40  Although it may appear that some types of sex and sexual 

orientations have been “de-criminalized” since the twentieth century, many 

argue that criminal law has merely shifted into bureaucratic regulation, 

particularly in the United States.41  Many of these regulations of sex are not 

aimed at sexual assault or harassment, but instead regulate “ordinary,” 

consensual sex between adults.42   

A major area in which sex has historically been regulated in the name 

of public interest is the criminal legal system.  Before the nineteenth century, 

criminal justice in Western Europe and the United States was primarily 

focused on major and violent crimes, such as murder.43  In the middle of the 

nineteenth century, criminal codes in many of these jurisdictions were 
 

 35 Id. at 18-19.  

 36 Id. at 23. 

 37 Id. 

 38 Id. 

 39 Id. 

 40 Id. at 27.  

 41 See Jacob Gersen & Jeannie Suk, The Sex Bureaucracy, 104 CALI. L. REV. 881, 884-85 (2016) 

(“The expansion of bureaucratic reach from core to contiguous or related areas over time is a form of 

bureaucratic creep.  Basic statistics collection and reporting requirements evolved into legal mandates for 

extensive bureaucracies, procedures, and policies. . . Once in place, the bureaucracy becomes like many 

we know, creeping into domains one would not have thought to be the subject of bureaucratic 

regulation.”). 

 42 See Melissa Murray & Karen Tani, Something Old, Something New: Reflections on the Sex 

Bureaucracy, 7 CALI. L. REV. 122, 127 (2016) (“The legal regulation of sexuality and sexual conduct is a 

persistent feature of American history.  Regulated conduct has included actions that are violent and 

coercive, as well . . . ‘ordinary sex’—that is, adult sexual conduct that is entirely voluntary and that does 

not subordinate or do violence to one of the parties.”). 

 43 FOUCAULT, supra note 30, at 30. 
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expanded to include petty and minor offenses,44  including everyday sexuality 

and “inconsequential bucolic pleasures,” which became collectively 

intolerable and appropriate for judicial (and medical) intervention.45  Many 

laws prohibiting consensual oral and anal sex were passed in the nineteenth 

century, including the first anti-obscenity law in the U.S.46  “Anti-sodomy” 

laws remained in effect in much of the U.S. until the Supreme Court’s 2023 

decision in Lawrence v. Texas, and sodomy laws still remain on the books in 

twelve states.47  Obscenity statutes likewise remain in force; obscenity has 

not been recognized as constitutionally protected, as discussed later in this 

Article.48  Lawmakers also began enacting “sex offender” laws that were 

applied not only to individuals who caused genuine harm, but also to those 

with sexual interests outside of the norm, including gay and transgender 

people, alongside individuals with harmless paraphilias.49  As Gayle Rubin 

summarized in the 1980s:  

A person is not considered immoral, is not sent to prison, and is not expelled 

from her or his family, for enjoying spicy cuisine.  But an individual may go 

through all this and more for enjoying shoe leather.  Ultimately, of what 

possible social significance is it if a person likes to masturbate over a shoe?  

It may even be non-consensual, but since we do not ask permission of our 

shoes to wear them, it hardly seems necessary to obtain dispensation to come 

on them . . .  There is systematic mistreatment of individuals and 

communities on the basis of erotic taste or behaviour.  There are serious 

penalties for belonging to the various sexual occupational castes . . .  Specific 

populations bear the brunt of the current system of erotic power, but their 

persecution upholds a system that affects everyone.50  

 

 44 Id. 

 45 Id.; see Melissa Murray, Strange Bedfellows: Criminal Law, Family Law, and the Legal 

Construction of Intimate Life, 94 IOWA L. REV. 1253, 1268 (2009) (citing to, inter alia, Doe v. Duling, 

782 F.2d 1202, 1204 (4th Cir. 1986)) (discussing Virginia’s fornication law, enacted in 1819); 2 JOEL 

PRENTISS BISHOP, COMMENTARIES ON THE CRIMINAL LAW § 12 (2nd ed., 1858) (discussing the long 

history of the criminalization of fornication); JOHN D’EMILIO & ESTELLE B. FREEDMAN, INTIMATE 

MATTERS: A HISTORY OF SEXUALITY IN AMERICA 18 (1988) (discussing colonial social norms regarding 

out-of-wedlock sex); LAWRENCE M. FRIEDMAN, CRIME AND PUNISHMENT IN AMERICAN HISTORY 127 

(1993) (discussing marriage’s place as the approved site for sexual activity); FRANCIS WHARTON, A 

TREATISE ON THE CRIMINAL LAW OF THE UNITED STATES § 2667 (5th ed., 1861) (discussing fornication). 

 46 Rubin, supra note 27, at 151. 

 47 Amanda Holpuch, The Supreme Court Struck Down Sodomy Laws 20 Years Ago. Some Still 

Remain., N.Y. TIMES (July 21, 2023), https://www.nytimes.com/2023/07/21/us/politics/state-anti-

sodomy-laws.html [https://perma.cc/KDC3-FDK3].  Although these anti-sodomy laws could not be 

enforced, many states did not update their codes.  This means that if Lawrence v. Texas was to be 

overruled, as Justice Thomas has urged, the anti-sodomy laws would be back in effect. 

 48 See infra Part III.  

 49 Rubin, supra note 27, at 152. 

 50 Id. at 180. 

https://www.nytimes.com/2023/07/21/us/politics/state-anti-sodomy-laws.html
https://www.nytimes.com/2023/07/21/us/politics/state-anti-sodomy-laws.html
https://perma.cc/KDC3-FDK3
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The criminalization and bureaucratic regulation of sex in the U.S. have 

also been racist, sexist, anti-immigrant, and anti-gay.  For example, 

America’s immigration laws were revised in the late nineteenth century to 

bar entry into the country of anyone convicted of a crime “involving moral 

turpitude.”51  This was a period of deep (racist) concern over immigrant 

women entering the workforce and “corrupting” white working men with 

disease and non-purely-white children, which subsequently led to legal 

regulations of women’s sexuality.52  This obsession with regulating sexuality 

extended into the mid-twentieth century, which saw a multitude of state laws 

designed to punish and control Black women’s sexuality.53  And in the Cold-

War Era’s “lavender scare,” private lives were intensely scrutinized in an 

effort to rout out homosexuals from government service and to push them out 

of jobs and public life more broadly.54  

This regulation of sexuality has often operated through the state’s use 

of police powers, justified as protecting public health, morals, and decency.  

In the U.S., state regulations have long been used to target sex workers and 

LGBTQ+ people.55  Nineteenth-century vagrancy laws, for example, policed 

sexuality and inhibited women’s ability to occupy public space at all.56  Any 

woman who did not (or could not, in the case of working-class and minority 

 

 51 See Murray & Tani, supra note 42, at 130 (citing Deirdre M. Moloney, Women, Sexual Morality, 

and Economic Dependency in Early U.S. Deportation Policy, 18 J. WOMEN’S HIST. 95, 97 (2006) and 

DONNA GABACCACIA, FROM THE OTHER SIDE: WOMEN, GENDER, AND IMMIGRANT LIFE IN THE U.S. 

1820-1990 (1994)). 

 52 See Murray & Tani, supra note 42, at 130.  For example, the 1891 changes to the U.S.’s 

Immigration Act “deemed excludable any person ‘likely to become a public charge.’  Given women’s 

presumed economic dependence on men, this category provided a ready justification for interrogating 

women traveling without husbands and fathers.  Subsequent legislation placed even more stress on 

immoral conduct and ‘immoral purpose,’ which administrators interpreted to mean everything from 

intention to engage in prostitution to planned reunification with a married lover.”  Id. (internal citations 

omitted). 

 53 See id. at 136 and accompanying text (“These ranged from schemes to sterilize women who gave 

birth to multiple ‘illegitimate’ children to proposals to condition assistance on a mother’s disavowal of 

‘illicit’ relationships.  Most common by the late 1950s, however, were proposals to simply deny benefits 

to children born out of wedlock, a signal to poor women that the cost of nonmarital sex would be the 

wellbeing of their families.”). 

 54 See id. at 138 (“Thousands of federal employees lost their jobs as a result of the anti-gay purges 

of the early Cold War years . . . [G]overnment workers and private contractors concealed their sexual 

identities, curtailed their social activities, abandoned their preferred careers, and sometimes even took 

their own lives.”).  See also William N. Eskridge, Jr., A Social Constructionist Critique of Posner’s Sex 

and Reason: Steps Toward a Gaylegal Agenda, 102 YALE L.J. 333, 365-75 (1992) (noting that the U.S. 

government was relatively tolerant of gay people during World War I and II, but increased repression 

before and after each war). 

 55 RISA GOLUBOFF, VAGRANT NATION: POLICE POWER, CONSTITUTIONAL CHANGE, AND THE 

MAKING OF THE 1960S 147-50 (2014). 

 56 April Haynes, The other women’s rights movement: ‘Streetwalkers’, habeas corpus and 

anticarceral activism in New York City, 1830–1860, 36 GENDER & HIST. 840, 844-45 (2024). 
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women) stay out of public spaces was policed by vagrancy laws.  Vagrancy 

laws labeled as “prostitutes” and/or “lewd” woman who danced nude or who 

“roam[ed] the country . . . with a man who was not her husband.”57  An 

exchange of money for sex was not required for a charge of prostitution; as 

Kelly v. State put it, “the law defines a prostitute to be a female given to 

indiscriminate lewdness.”58  Even in the 1960s, some jurisdictions still 

criminalized being “woman of notorious character” who walked or rode on 

city streets.59  And until its recent repeal following decades of grassroots 

campaigning, the vast majority of sex-work-related arrests in New York City 

were not for trading sex for money, but for “loitering for the purpose of 

prostitution.”60  Under this law, Black women, and especially Black trans 

women, were frequently arrested for being outdoors in certain 

neighborhoods, and wearing things like “skirts” or “tank tops” as proof of 

their intent to engage in prostitution.61  

The current anti-LGBTQ+ laws and court decisions show how today 

sexuality remains a site of punishment.  The concept of erotic injustice helps 

us understand why, in U.S. case law, vague, unarticulated appeals to public 

health and safety so often prevail over fact-based arguments.  

B.     Bad Sex 

While even “ordinary” sex is regulated, not all sexuality is a cause for 

alarm and condemnation.  Sexuality is hierarchically valued—in simple 

terms, some sexuality is good, and some is bad.62  Gayle Rubin explains this 

hierarchical ordering of sexuality through the concept of a “charmed circle” 

and its “outer limits.”  “Ordinary” sex lies within the charmed circle and is 

considered “Good, Normal, Natural, Blessed Sexuality.”63  Written in the 

1980s, Rubin’s examples included sexuality that is heterosexual, married, 

monogamous, procreative, non-commercial, among only two people, in a 

relationship, the same age generation, in private, without pornography, 

 

 57 GOLUBOFF, supra note 55, at 148-50. 

 58 Id. at 151 (citing Kelly v. State, 14 So. 2d 599 (Ala. Crim. App.1943)).  

 59 Id. 

 60 Jesse McKinley, Could Prostitution Be Next to Be Decriminalized?, N.Y. TIMES (May 31, 2019), 

https://www.nytimes.com/2019/05/31/nyregion/presidential-candidates-prostitution.html 

[https://perma.cc/9UZV-DB5Y]. 

 61 Id.; Noah Goldberg, Activists Slam NYS Law That Criminalizes Loitering for Prostitution, N.Y. 

DAILY NEWS (Feb. 26, 2019), https://www.nydailynews.com/new-york/ny-metro-law-loitering-for-

prostitution-20190225-story.html [https://perma.cc/N5QY-V3FH]; Repeal the “Walking While Trans” 

Ban, N.YC. BAR ASS’N (Feb. 2021), https://www.nycbar.org/reports/repeal-the-walking-while-trans-ban 

[https://perma.cc/68NH-THDC]. 

 62 Rubin, supra note 27, at 158.  

 63 Id. at 160. 

https://www.nytimes.com/2019/05/31/nyregion/presidential-candidates-prostitution.html
https://yuad.sharepoint.com/sites/CJERSJVol.32/Shared%20Documents/Articles/Issue%202/Round%202%20-%20AE,%20SE,%20&%20%20MT%20feedback/%5bhttps:/perma.cc/9UZV-DB5Y
https://www.nydailynews.com/new-york/ny-metro-law-loitering-for-prostitution-20190225-story.html
https://www.nydailynews.com/new-york/ny-metro-law-loitering-for-prostitution-20190225-story.html
https://perma.cc/N5QY-V3FH
https://www.nycbar.org/reports/repeal-the-walking-while-trans-ban/
https://perma.cc/68NH-THDC
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involving only bodies, and without bondage, domination, or sadomasochism 

(“BDSM”).64  The “outer limits” of “Bad, Abnormal, Unnatural, Damned 

Sexuality” included sex acts and expressions that are homosexual, unmarried, 

casual, promiscuous, commercial, alone or in groups, cross-generational, in 

public, with pornography, with manufactured objects, and sadomasochistic.65  

Rubin illustrates this with a literal circle, with an inner ring of “blessed” 

sexuality, surrounded by excluded “cursed” sexuality.66  As this current 

moment of explicit and rampant transphobia shows, “cisgender” is within the 

charmed circle, and “transgender” firmly in the outer limits.  

These hierarchies of sexual value function more like a system of 

oppression, such as racism and sexism, than as a true ethics.  Like racism and 

sexism, “virtue” is granted to privileged groups and “vice” to groups that lack 

this access to power.67  This makes sense of why the sex laws described above 

not only targeted “bad” sex, but were also anti-Black, anti-woman, and anti-

immigrant.  Sexuality is “a vector of oppression,” where wealth, whiteness, 

being cisgender, and being male all mitigate this oppression.  Yet even the 

most otherwise privileged people who cross into “cursed” sexuality are still 

sorted, identified, and punished under this system of sexual oppression.68  

 

 

 64 Id.  “BDSM” is “a range of sexual preferences that generally relate to enjoyment of physical 

control, psychological control, and/or pain.”  Elizabeth Mincer, Fifty Shades and Fifty States: Is BDSM a 

Fundamental Right? A Test for Sexual Privacy, 26 WM. & MARY BILL RTS. J. 865, 865 (2018).  “Studies 

have shown that up to 36% of all Americans incorporate some form of BDSM during sexual activity,” 

BDSM “still remains highly stigmatized in society.”  Id. at 865-66 (internal citations omitted). 

 65 Rubin, supra note 27, at 160. 

 66 See infra note 69 (Figure 1); Rubin, supra note 27, at 160. 

 67 Id. 

 68 Id. 
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FIGURE 1. THE SEX HIERARCHY: THE CHARMED CIRCLE V. THE 

OUTER LIMITS69 

 

Laws, whether state statutes or decisions of the Supreme Court, 

function to oppress and to keep in fear those deemed to engage in cursed sex 

acts.  Sometimes they are explicitly about sex.  This may include laws against 

oral sex, anal sex, gay sex, and sex work.  Some sex laws—like the 

criminalization of oral sex, anal sex, and gay sex—have rarely been strictly 

enforced in any country.70  Yet people engaging in these criminalized sexual 

acts remain vulnerable to arrest and prosecution, especially in times of social 

panic.71  As Rubin writes, the “occasional arrest for sodomy, lewd behavior, 

 

 69 Gayle S. Rubin, Thinking Sex: Notes for a Radical Theory of the Politics of Sexuality in  

DEVIATIONS: A GAYLE RUBIN READERS 152 (Gayle Rubin ed., 2011) (Figure 1).  

 70 Id. 

 71 Id. at 159.  For example, Rubin references the criminalization of gay people during the Lavender 

Scare of the 1950s: “In the 1950s, in the United States, major shifts in the organization of sexuality took 

place.  Instead of focusing on prostitution or masturbation, the anxieties of the 1950s condensed most 

specifically around the image of the ‘homosexual menace’ and the dubious specter of the ‘sex offender.’”  

As a result, “the sex offender discourse tended to blur distinctions between violent sexual assault and 

illegal but consensual acts such as sodomy.  The criminal justice system incorporated these concepts when 

an epidemic of sexual psychopath laws swept through state legislatures.”  Id. at 145. 
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solicitation, or oral sex keeps everyone else afraid, nervous and 

circumspect.”72  

While these prosecutions are relatively infrequent, penalties for 

violating sex laws can be incredibly harsh.73  “Sex offenders” are subject to 

placement on public registries and to community-notification requirements—

often for life—excluding them from careers, housing, communities, and civic 

participation.74  For example, Georgia law makes it a felony—punishable by 

ten to thirty years in prison—for a registered sex offender to reside, work, or 

loiter within 1000 feet of a school, child care facility, church, public or 

private park, recreation facility, playground,  skating rink, neighborhood 

center, gymnasium, community swimming pool, or school bus stop.75  

Multiple U.S. federal laws mandate that all states must regulate people 

convicted of sex crimes.76  Unlike the slog and delay that often accompany 

other legislation, “sex offenders” punishments easily pass with bipartisan 

support.77  These sex offender laws routinely expose people to vigilante 

violence by publicly posting their names and addresses, and they are 

associated with high rates of suicide.78  In this way, “sex offender” registry 
 

 72 Rubin, supra note 27, at 167. 

 73 Id. at 165, 167-78. 

 74 See MODEL PENAL CODE § 213.11I cmt. (AM. L. INST., Tentative Draft No. 6, 2022) (Sexual 

Assault and Related Offenses) (discussing “such common restrictions as limits on a registrant’s 

employment . . . limits on a registrant’s education, Internet access, and residency . . . the widespread 

practices of GPS monitoring, notifying community organizations and private citizens that a person 

previously convicted of a sexual offense is present in the area; and allowing non-law-enforcement agencies 

and officials to access registry information.”). 

 75 See Richard Tewksbury, Exile at Home: The Unintended Collateral Consequences of Sex Offender 

Residency Restrictions, 42 HARV. C.R.-C.L. L. REV. 531, 531 (2007). 

 76 A listing of federal laws that require states to enforce sex offender laws is available on the 

Department of Justice’s “Office of Sex Offender Sentencing, Monitoring, Apprehending, Registering and 

Tracking” Current Law, SMART, https://smart.ojp.gov/sorna/current-law [https://perma.cc/CC6Q-

27BS].  

 77 See Ashley “Alix” Deschamp, Sex Offender Registry and Notification: How Did We Get Here?, 

CHAMPION, Mar. 2022, at 34 (posing and answering the question: “Why does such a small percentage of 

the total number of violent offenses committed each year take up such a large portion of the public 

spotlight?  In the 1990s and early 2000s, media coverage of missing children created a child predator 

scare, which eventually compelled the creation of the Sex Offender Registration and Notification Act 

(SORNA) and other sex offender laws.  The government spends an immense number of resources and 

amount of money to track, monitor, and report on sex offenders.  However, these laws are poorly crafted 

and seem to do more harm than good.  As years go by, the panic and concerns regarding sex offenders 

have increased, leading to even more restrictive policies”); Keri Burchfield, Lisa L. Sample & Robert 

Lytle, Public Interest in Sex Offenders: A Perpetual Panic?, 15 CRIMINOLOGY CRIM. JUST. L., & SOC’Y, 

96, 99 (2014). 

 78 See e.g.  State v. N.R., 495 P.3d 16 (Kan. 2021).  In this case, the petitioner (a child) argued that 

his need to register publicly as a sex offender caused “homelessness, created barriers to substance abuse 

treatment, forced him apart from his family, created insurmountable financial strain, severely 

compromised his mental health, and put his life in danger.”  Id. at 120.  The dissent noted that “[c]ountless 

jurists, scholars, and social scientists have confirmed how common these burdens are to those required to 

https://smart.ojp.gov/sorna/current-law
https://perma.cc/CC6Q-27BS
https://perma.cc/CC6Q-27BS
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regimes quite literally kill.  Courts, however, have held that these laws are 

not “punitive,” but are adopted merely for “public safety;” they have 

frequently been insulated from the Constitution’s constraints on 

punishments, including the prohibition on cruel and unusual punishment.79 

The severity of these laws is not proportional to the harm done to others, 

as is clear from the case of possession of child pornography.  People 

convicted of solely having child pornography images on their computer—not 

producing the images or assaulting or abusing anyone—are sentenced to an 

average of over six years in prison in the United States.80  Congress has 

passed legislation imposing a mandatory minimum of five years in prison for 

anyone who receives or distributes child pornography, rising to a fifteen-year 

mandatory minimum for someone convicted of certain sexual offenses in the 

past or who engages in more than one violation of the law.81  By contrast, the 

average sentence for people convicted of abusive sexual contact is three to 

four years shorter than the average sentence imposed for possession of 

pictures alone.82  The situation is even more egregious in the context of teens’ 

“sexting,” where statutes and charging practices often treat having nude 

 

register.”  Id. (citing E.B. v. Verniero, 119 F.3d 1077, 1102 (3d Cir. 1997)) (for the proposition that 

“registration causes registrants and families ‘profound humiliation and isolation,’ jeopardizes employment 

and housing, destroys relationships, and spurs ‘vigilante justice,’ frequently enough ‘that registrants 

justifiably live in fear.’”). 

 79 See U.S. DEP’T. OF JUSTICE., OFF. OF SEX OFFENDER SENT’G, MONITORING, APPREHENDING, 

REGISTERING, AND TRACKING, SEX OFFENDER REGISTRATION AND NOTIFICATION IN THE UNITED 

STATES: CASE LAW SUMMARY JULY 2024 122-26 (2024), https://smart.ojp.gov/case-law-summary-july-

2024.pdf [https://perma.cc/6BCW-LF8N] (citing opinions where state and Federal sex offender registry 

laws have been held to not implicate the Constitution’s: Commerce Clause; Necessary and Proper Clause; 

Bill of Attainder Clause; Full Faith and Credit Clause; Supremacy Clause; Right to Travel; Separation of 

Powers and Nondelegation clause; Ex Post Facto; First Amendment; Fourth Amendment’s prohibition 

against unreasonable search and seizure; Fifth Amendment’s Takings and Double Jeopardy or Self-

Incrimination Clauses; the Sixth Amendment’s right to a jury trial and against ineffective assistance of 

counsel; the Eighth Amendment’s bar on cruel and unusual punishments; federalism concerns behind the 

Tenth Amendment; or the Fourteenth Amendment’s guarantees of Due Process and Equal Protection.). 

 80 U.S. SENTENCING COMM’N, QUICK FACTS: CHILD PORNOGRAPHY OFFENSES (2024), 

https://www.ussc.gov/sites/default/files/pdf/research-and-publications/quick-

facts/Child_Pornography_FY24.pdf [https://perma.cc/K22W-RWR4]. 

 81 Id. (noting that “Individuals sentenced for child pornography are those convicted of Trafficking in 

Material Involving the Sexual Exploitation of a Minor; Receiving, Transporting, Shipping, or Advertising 

Material Involving the Sexual Exploitation of a Minor; Possessing Material Involving the Sexual 

Exploitation of a Minor with Intent to Traffic; Possessing Material Involving the Sexual Exploitation of a 

Minor (§2G2.2).  It does not include cases where individuals are convicted of Production of Child 

Pornography (§2G2.1).”).  The Sentencing Commission guidelines for these offenses are available online 

at https://guidelines.ussc.gov/apex/r/ussc_apex/guidelinesapp/guidelines?app_gl_id=%C2%A72G2.2 

[https://perma.cc/PTU7-V8T4]. 

 82 U.S. SENTENCING COMM’N, QUICK FACTS: SEXUAL ABUSE OFFENSES (2024), 

https://www.ussc.gov/sites/default/files/pdf/research-and-publications/quick-

facts/Sexual_Abuse_FY24.pdf [https://perma.cc/APX9-ZCA9].  

https://smart.ojp.gov/case-law-summary-july-2024.pdf
https://smart.ojp.gov/case-law-summary-july-2024.pdf
https://perma.cc/6BCW-LF8N
https://www.ussc.gov/sites/default/files/pdf/research-and-publications/quick-facts/Child_Pornography_FY24.pdf
https://www.ussc.gov/sites/default/files/pdf/research-and-publications/quick-facts/Child_Pornography_FY24.pdf
https://perma.cc/K22W-RWR4
https://guidelines.ussc.gov/apex/r/ussc_apex/guidelinesapp/guidelines?app_gl_id=%C2%A72G2.2
https://perma.cc/PTU7-V8T4
https://www.ussc.gov/sites/default/files/pdf/research-and-publications/quick-facts/Sexual_Abuse_FY24.pdf
https://www.ussc.gov/sites/default/files/pdf/research-and-publications/quick-facts/Sexual_Abuse_FY24.pdf
https://perma.cc/APX9-ZCA9
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photos of anyone underage as “child pornography.”83  This means that teens 

under eighteen years old are convicted for possessing child pornography for 

having nude photos of their partners who are the same age, that were 

consensually taken and shared.84  Teens have even received felony 

convictions and lifelong sex offender registry requirements for having photos 

of themselves on their phones.85  Scholars have urged that this mania around 

“child pornography” actually increases the sexual exploitation of children.86  

It is clear that sexuality is not accorded punishment based upon genuine 

ethical concerns, but because of panics and the use of a faux sexual ethics to 

exert power.  

Once arrested and charged with crimes, people engaging in “bad” 

sexuality are not pushed out of view and ignored by courts.  Instead, these 

“cursed” sexual actors are compelled to recount their conduct in minute detail 

so it can be recorded, adjudicated, and memorialized in jurisprudence.  The 

highest courts of many countries have studied BDSM, sexually explicit 

media, and stripping in lengthy and often widely cited decisions.87   

 

 83 See Arielle Mills, Juvenile Sexting: A Harsh Reality, 43 T. MARSHALL L. REV. 3 (2019); see also 

Meghaan C. McElroy, Sextual Frustrations: Why the Law Needs to Catch Up to Teenagers’ Texts, 48 

HOUS. LAW. 10, 11 (2010) (arguing that the sexting legal debate should focus on the appropriateness of 

criminalization and how to properly classify and punish it when criminalization is appropriate.); Amy F. 

Kimpel, Using Laws Designed to Protect as a Weapon: Prosecuting Minors Under Child Pornography 

Laws, 34 N.Y.U. REV. L. & SOC. CHANGE 299 (2010); Emma Kaufman, Comment, Punishing Victim as 

Perpetrator: In Re: S.K. and the Chilling Effect of Labeling Teen Sexting as Child Pornography, 20 U. 

MD. L.J. RACE RELIGION GENDER & CLASS 112 (2021).  

 84 See Mills, supra note 83; McElroy, supra note 83; Kimpel, supra note 83; Kaufman, supra note 

83. 

 85 See Mills, supra note 83, at 8.  

 86 See, e.g., Amy Adler, The Perverse Law of Child Pornography, 101 COLUM. L. REV. 209 (2001).  

 87 In the U.S., examples include the following:  

Barnes v. Glen Theater, 501 U.S. 560 (1991) where two all nude establishments alleged First Amendment 

violations after an Indiana law required dancers to wear pastries and G-String.  Additionally, City of Erie 

v. Pap’s A.M., 529 U.S. 277 (2000) involved the Kandyland strip club owners, who sued under the First 

Amendment after the local city council passed regulations requiring dancers to wear g-strings and pasties.  

City of Renton v. Playtime Theatres, Inc, 475 U.S. 41 (1986) involved a theater showing “adult motion 

pictures.”  Plaintiffs in that case unsuccessfully challenged new local zoning rule that would force its 

closure.  Id.  In the case Book Named “John Cleland’s Memoirs of a Woman of Pleasure” v. Att’y Gen. 

of Com. of Mass., 383 U.S. 413, 86 S. Ct. 975, 16 L. Ed. 2d 1 (1966) an obscene book was ruled as 

unprotected by the First Amendment, and the case Miller v. California, 413 U.S. 15 (1973) later set out 

the test for obscenity after brochures advertising “adult” materials were mass mailed.   

Outside of the U.S. cases include the like of Phillips v. Director of Public Prosecutions, 2003 (4) BCLR 

357, 2003 SACLR LEXIS (CC 2003) (S. Africa), where a South African Constitutional Court considered 

nude dancing at establishments that sell alcohol.  R v. Bennet [1975] 29 C.C.C. (2d) 403 (B.C.S.C.) was 

litigated in the Supreme Court of Canada and discussed whether being nude in public is per se indecent.  

R v. Brown [1993] UKHL 19, [1994] 1 AC 212 was a highly publicized U.K. House of Lords case 

affirming the criminal conviction of men engaged in consensual BDSM on video.  R v. Emmett [1999] 

EWCA (Crim.) 1710 (Eng.) upheld the conviction of a husband who engaged in consensual BDSM with 

wife.  R. v. Gowan [1998] O.J. No. 1629 (Ct. J. (Prov. Div.)) found that although being topless in public 
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As discussed below, the U.S. Supreme Court decided two separate 

cases, one decade apart, deciding whether requiring dancers to wear pasties 

and G-strings violates the First Amendment (it does not).88  In these 

decisions, the Court’s published opinions are replete with in-depth 

explorations of the “facts”—the specifics of the sex acts engaged in by the 

defendants, down to the sandpaper and scrotums, as well as the specific types 

of pasties and G-strings exotic dancers in the cases wore.89  All these 

observations were released to the public, with pronouncements of guilt or 

innocence.  In Foucault’s words, this is “not a movement bent on pushing 

rude sex back into some obscure and inaccessible region,” but “a process that 

spreads it over the surface of things and bodies, arouses it, draws it out and 

bids it speak, implants it in reality and enjoins it to tell the truth.”90  The law 

forces people to describe their sexuality in detail.  

The hierarchical valuation of sexuality and the need for cursed sex to 

be discussed in detail explains the Skrmetti and Mahmoud decisions—and 

how, even though they appear to be contradictory, they in fact make perfect 

sense.  Bad sexuality is treated as a matter of public concern, debated in the 

nation’s highest court, and dissected at length in judicial opinions.  The 

Skrmetti decision, with its concurrences and dissents, is 116 pages long; 

Mahmoud v. Taylor is 128 pages long.  The Court’s whiplash as to whether 

parental rights are impenetrable or insignificant shows that true ethics were 

never the point.  The issue was not who wins in a battle between parents and 

the government in matters of child rearing.  These cases were about gender 

and sexuality that are outside the charmed circle and thus needed to be 

exposed and denounced.  

The charmed circle and its outer limits also help explain how certain 

people come to be labeled as “perverts.”91  As Lacan argued, one is not a 

 

while protesting is constitutionally protected, being topless if you are a sex worker is not.  R. v. Wilson 

[1996] 2 Crim. App. 241 (UK), heard in England’s Court of Appeals, reversed the conviction of man who 

consensually branded his initials into his wife’s butt, after her doctor reported him.  R. v. Giambalvo 

upheld the criminal conviction of a dancer who had been wearing some clothing with “exposed genitalia.” 

[1982] 39 O.R. (2d) 588 (Ont. C.A.) (Can.), reversing 63 C.C.C. (2d) 122 (Ont. Prov. Ct.).  The court 

there found that she had offended public decency and order because “decent civilized standards of modesty 

appropriate to this time and this community still require that all persons, male or female, who are in a 

public place, at the very least, not expose their genitalia to public view.”  Id. at 124.  Lastly, R. v. Labaye 

[2005] 3 S.C.R. 728 (Can.) was a Canadian case which acquitted the owner of a “swinger’s club.” 

 88 Barnes, 501 U.S. at 565; City of Erie, 529 U.S. at 301-02 (2000). 

 89 Barnes, 501 U.S. at 563. 

 90 FOUCAULT, supra note 30, at 72. 

 91 See ANDREA BECKMANN, THE SOCIAL CONSTRUCTION OF SEXUALITY AND PERVERSION: 

DECONSTRUCTING SADOMASOCHISM 105 (2009); see also Will Stockton, The Liberal World of 

Perversion, 17 GLQ: J. OF LESBIAN AND GAY STUD., 389 (2011) (reviewing three recent books on 

“perversion”); JONATHAN DOLLIMORE, SEXUAL DISSIDENCE: AUGUSTINE TO WILDE, FREUD TO 

FOUCAULT 219 (1991). 
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pervert because they engage in specific sex acts regularly, but because they 

occupy a place outside of the location of the favored others.92  This 

construction of sexual deviants as “perverts” coincided with the nineteenth-

century changes to how sex was used within frames of power.93  We see the 

same logic today, with disturbingly popular conspiracy theories casting gay 

and trans people as groomers, not because of anything they have done, simply 

for being gay or trans.94  

Sexuality outside of the charmed circle has been blamed for the world’s 

largest problems.  Throughout the twentieth century, commentators alleged 

that non-marital sex, paid sex, and gay sex have all been linked to a decline 

in U.S. political power.95  Non-charmed sexuality is seen as leading to other 

crimes (“secondary effects,” in the words of U.S. Supreme Court 

jurisprudence).96  Because of this, people with bad sexuality need to be saved 

 

 92 JACQUES LACAN, THE OBJECT RELATION: THE SEMINAR OF JACQUES LACAN BOOK IV (Jacques-

Alain Miller trans. 1st ed. 1956).  Classification as a pervert is not limited to sexual actors.  See e.g., JASBIR 

K. PUAR, TERRORIST ASSEMBLAGES: HOMONATIONALISM IN QUEER TIMES (2007).  

 93 FOUCAULT, supra note 30, at 43. 

 94 See, e.g., Matt Lavietes, ‘Groomer,’ ‘Pro-Pedophile’: Old Tropes Find New Life in Anti-LGBTQ 

Movement, NBC NEWS (Apr. 12, 2022), https://www.nbcnews.com/nbc-out/out-politics-and-

policy/groomer-pedophile-old-tropes-find-new-life-anti-lgbtq-movement-

rcna23931[https://perma.cc/CP73-DLMN]; Susanna Cassisa, The ‘Groomer’ Anti-LGBTQ+ Panic is not 

New – and has Caused Immense Harm, WASH. POST (July 24, 2023), 

https://www.washingtonpost.com/made-by-history/2023/07/24/groomer-lgbtq-germany-children 

[https://perma.cc/5AFN-GCGE]; James Kirchick, The Long, Sordid History of the Gay Conspiracy 

Theory: Today’s Right-Wing Campaign Against “Groomers” is America’s latest Moral Panic, 

INTELLIGENCER (May 31, 2022), https://nymag.com/intelligencer/2022/05/the-long-sordid-history-of-

the-gay-conspiracy-theory.html [https://perma.cc/C7GZ-S7RV]. 

 95 FOUCAULT, supra note 30, at 30; WILLIAM J. BENNET, THE INDEX OF LEADING CULTURAL 

INDICATORS: AMERICAN SOCIETY AT THE END OF THE TWENTIETH CENTURY 2 (updated & expanded ed. 

1999) (attributing decline in American political power to out of wedlock birth, single-parent families, 

divorce and abortion, arguing that these “social pathologies,” unless reversed, “would lead to the decline—

and perhaps even to the fall—of the American republic.”). 

 96 See e.g. City of Renton v. Playtime Theatres, Inc., 475 U.S. 41 (1986).  The Supreme Court upheld 

a zoning ordinance that targeted adult movie theatres in a Washington city.  Id. at 43.  At issue was an 

ordinance prohibiting a business which “has as its primary purpose the selling, renting or showing of 

sexually explicit materials” from operating within 1,000 feet of a residential zone, church, park or school.  

Id. at 44.  The Court decided that this law did not violate the First Amendment, reasoning that the law was 

“aimed not at the content of the films shown at ‘adult motion picture theatres,’ but rather the secondary 

effects of such theaters on the surrounding community.”  Id.  at 47- 51.  Following Renton, regulations on 

sexually oriented businesses have been routinely passed by legislatures and upheld by courts.  Jade 

Chounlamountry, Strip Club Laws and the Regulation of Sexually Oriented Businesses, FINDLAW (June 

6, 2024), https://smallbusiness.findlaw.com/business-laws-and-regulations/adult-entertainment-law-

zoning-and-other-regulations.html [https://perma.cc/L229-6EDK].  These constitutionally-permissible 

rules take many forms, including zoning laws, as in Renton; rules tying alcohol service to the level of 

nudity (e.g., in Las Vegas, New Jersey and Connecticut a club may sell alcohol if the dancers are topless, 

but not if there are exposed genitals); age requirements, restrictions on contact between dancers and 

patrons (e.g. whether lap dances are legal); licensing laws (e.g., exotic dancers in Detroit have to pay an 

annual fee and pass a background check), special taxes (e.g., Texas requires a $5 entrance fee to every 

https://www.nbcnews.com/nbc-out/out-politics-and-policy/groomer-pedophile-old-tropes-find-new-life-anti-lgbtq-movement-rcna23931
https://www.nbcnews.com/nbc-out/out-politics-and-policy/groomer-pedophile-old-tropes-find-new-life-anti-lgbtq-movement-rcna23931
https://www.nbcnews.com/nbc-out/out-politics-and-policy/groomer-pedophile-old-tropes-find-new-life-anti-lgbtq-movement-rcna23931
https://perma.cc/CP73-DLMN
https://www.washingtonpost.com/made-by-history/2023/07/24/groomer-lgbtq-germany-children/
https://perma.cc/5AFN-GCGE
https://nymag.com/intelligencer/2022/05/the-long-sordid-history-of-the-gay-conspiracy-theory.html
https://nymag.com/intelligencer/2022/05/the-long-sordid-history-of-the-gay-conspiracy-theory.html
https://perma.cc/C7GZ-S7RV
https://smallbusiness.findlaw.com/business-laws-and-regulations/adult-entertainment-law-zoning-and-other-regulations.html
https://smallbusiness.findlaw.com/business-laws-and-regulations/adult-entertainment-law-zoning-and-other-regulations.html
https://perma.cc/L229-6EDK
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from their own self-destruction, and it must be ensured that their sexual 

perversions do not hasten the decline of society.  As such, “victimless” crimes 

of engaging in cursed sexuality are appropriate for legal intervention.97  This 

is why, despite alleged legal and constitutional evolution, sexuality remains 

a site of punishment, justified by appeals to the public interest and exercised 

through the criminal justice system.98  

C.     Lessons from the Feminist Debates Over Sex 

Since the mid-1960s, conflicts over sexuality, particularly among those 

identifying as feminists, have been prominent in the United States.  Reaching 

their height in the “sex-wars” of the mid 1970’s to mid 1980’s, bitter political 

battles over sexuality played out in arenas of regulating pornography, the 

scope of legal protections for lesbian and gay communities and people, the 

funding of “obscene” art, safe-sex education (particularly as it related to 

AIDS prevention), the sexual abuse of children in churches and day care, and 

sex education in public school.99  That feminism has an intimate and 

 

strip club, paid to a foundation for victims of sexual assault); and general nudity rules.  Id.  As further 

background, all speech and expressive conduct is protected in the United States, unless it falls into one of 

four categories: (1) imminent incitement to violence, which is both intended to and likely to actually incite 

such violence under Brandenburg v. Ohio, 395 U.S. 444 (1969); (2) “fighting words” in which speech is 

directed to a specific person and is likely to incite a violent response from that person under Chaplinsky 

v. N.H., 315 U.S. 568 (1942), and modified by Cohen v. Cal., 403 U.S. 15 (1971); (3) non-obscene child 

pornography under N.Y. v. Ferber, 458 U.S. 747 (1982) (Brown 1982); and (4) obscenity.  Unless 

speech/expressive conduct falls into one of these four categories, the government must pass a strict level 

of judicial scrutiny, by proving that it has a compelling interest in restricting particular speech, and that 

its regulation is narrowly tailored to that compelling interest.  See Burton Caine, The Trouble with 

‘Fighting Words’: Chaplinsky v. New Hampshire Is a Threat to First Amendment Values and Should Be 

Overruled 88 MARQUETTE L. REV. 441, 441-42 (2004).  Again, this strict level of scrutiny is not applied 

when the regulation of speech is a secondary effect of an otherwise constitutional law.  United States v. 

O’Brien, 391 U.S. 367 (1968).  And this high level of scrutiny is only applied to expressive (non-speech) 

conduct when there was an intent to convey a particular message and likelihood that someone viewing the 

act would understand this message.  Tex. v. Johnson, 491 U.S. 397, 408 (1989).  

 97 Rubin, supra note 27, at 169. 

 98 For example, bans in six U.S states and one territory make it a felony to provide gender affirming 

care to trans minors and two additional states have bans on surgical procedures for trans youth.  Bans on 

Best Practice Medical Care for Transgender Youth, MOVEMENT ADVANCEMENT PROJECT, 

https://www.lgbtmap.org/equality-maps/healthcare_youth_medical_care_bans [https://perma.cc/8SEA-

7NWR]; Sara Cline & Geoff Mulvihill, New York Doctor Indicted over Online Prescription of Abortion 

Pill in Louisiana, PBS (Jan. 31, 2025), https://www.pbs.org/newshour/health/new-york-doctor-indicted-

over-online-prescription-of-abortion-pill-in-louisiana [https://perma.cc/CRK9-C9MV]. 

 99 See LISA DUGGAN & NAN D. HUNTER, SEX WARS: SEXUAL DISSENT AND POLITICAL CULTURE 1-

2 (10th anniversary ed. 2006).  Although the majority of literature discussing feminist divisions over 

sexuality poses the issue as two distinct and oppositional camps, feminist and queer theorizations on this 

topic are often more nuanced than binary “pro” or “anti” sex positions.  See Megan Murphy, Legalization, 

Morality, and the Myth of the Feminist Sex Wars, FEMINIST CURRENT (Nov. 27, 2010), 

http://www.feministcurrent.com/2010/11/27/legalization-morality-and-the-myth-of-the-feminist-sex-

wars [https://perma.cc/6RFT-GVPH]; Ummni Khan, Let’s Get It On: Some Reflections on Sex-Positive 

https://www.lgbtmap.org/equality-maps/healthcare_youth_medical_care_bans
https://perma.cc/8SEA-7NWR
https://perma.cc/8SEA-7NWR
https://www.pbs.org/newshour/health/new-york-doctor-indicted-over-online-prescription-of-abortion-pill-in-louisiana
https://www.pbs.org/newshour/health/new-york-doctor-indicted-over-online-prescription-of-abortion-pill-in-louisiana
https://perma.cc/CRK9-C9MV
http://www.feministcurrent.com/2010/11/27/legalization-morality-and-the-myth-of-the-feminist-sex-wars/
http://www.feministcurrent.com/2010/11/27/legalization-morality-and-the-myth-of-the-feminist-sex-wars/
https://perma.cc/6RFT-GVPH
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frequently debated relationship with sex should not be surprising.  As Rubin 

notes, “much of the oppression of women is borne by, mediated through, and 

constituted within, sexuality.”100   

Far from an isolated decade of “sex panics,” however, divisions over 

sexuality within feminism began in the nineteenth century and continue now; 

although the issues panicked over have (in some, but not all cases) evolved.101  

The issues of power, violence, danger, pleasure, representation, consent, 

agency, autonomy, and diversity debated by feminists amongst themselves in 

the late 1960’s and early 1970’s, and brought to the mass media and high-

visibility electoral and judicial politics in the mid 1970’s through the mid 

1980’s, continue to this day in debates on gay marriage, the developments 

and contributions of queer thinking, and transnational efforts around the 

“trafficking” of women.102 

Indeed, as part of larger processes of globalization and neoliberalism, 

the 2000s saw a widespread exportation of U.S.-style “feminist” politics 

across the world, facilitating the expansion of neo-liberal capitalism and 

imperialism, and often with devastating consequences for women, in 

particular women of color and women from the Global South.103  The U.S.-

developed feminist tenet that equates paid work outside the home with 

liberation for women has been used to eviscerate state-led development and 

social welfare programs, while at the same time being a powerful tool for 

corporations seeking (and seeking to justify) cheap labor.104  In such ways, 

the women’s movement—often with the consent and participation of those 

who describe themselves as “feminists”—has tended to benefit white, 

middle- and upper-class women in the Global North while removing state 

protections for women of color and women of the Global South, thereby 

forcing them into exploitative labor conditions.105  The Global North-led 

 

Feminism, 38 WOMEN’S RTS L. REP. 346, 348 (2017) (“This was a key element of the sex wars.  Battles 

related not just to whether certain practices were acceptable, but to the very notion of what constitutes true 

feminist praxis—and what represented false consciousness.”). 

 100 Rubin, supra note 27, at 173-74. 

 101 For a detailed timeline of the sex panics within feminism and mainstream United States, see Nan 

D. Hunter, Contextualizing the Sexuality Debates: A Chronology 1966-2005, in SEX WARS: SEXUAL 

DISSENT AND POLITICAL CULTURE 15-27 (10th anniversary ed. 2006). 

 102 Id. at 26-26; DUGGAN & HUNTER, supra note 99; Rubin, supra note 27; RATNA KAPUR, EROTIC 

JUSTICE: LAW AND THE NEW POLITICS OF POSTCOLONIALISM 70-78 (2005). 

 103 See DUGGAN & HUNTER, supra note 99, at xiii; (“As neoliberal policies have widened the political 

and economic gaps between rich and poor, empowered and marginalized, gains for the few have 

increasingly meant losses for the many.”); HESTER EISENSTEIN, FEMINISM SEDUCED: HOW GLOBAL 

ELITES USE WOMEN’S LABOR AND IDEAS TO EXPLOIT THE WORLD 196-97 (2009); Nancy Fraser, 

Feminism, Capitalism and the Cunning of History, NEW LEFT REV., 97-117 ( Apr. 1, 2009). 

 104 EISENSTEIN, supra note 113 at 133.  

 105 Id. at 15-16. 
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“international women’s rights” movement relies on a narrative of women in 

the Global South as helpless victims.106  In Kapur’s words, this is “activism 

that has not been thought through, which is producing reforms and proposals 

in the legal area that are proving increasingly problematic for those whom 

these movements seek to empower.”107 

Looking at “anti-sex trafficking” laws in India, Kapur explains how an 

erotic justice framework makes clear that these anti-trafficking laws 

patronize and punish sex workers in the Global South.108  These laws rely on 

the same vague appeal to “public interest” as the U.S. laws on strip clubs, 

discussed above.109  They also rely on the same nineteenth-century U.S. 

concerns “about the purity of the nation being contingent on the purity of its 

women.”110  The anti-trafficking laws target those outside of the charmed 

circle: “The fact that women in sex-work are paid, perceived to be 

promiscuous, and regarded as carriers of contagion and disease, places them 

outside the framework of acceptable sexuality.”111  Even though these laws 

were pushed by women from the Global North to protect women, in practice, 

they further repress, isolate, and stigmatize women in the Global South.112 

The tensions within feminism have been varied, and the many facets of 

sexuality debated, but the most public and bitter divide has been over sexual 

materials deemed “pornographic.”113  On this issue, Duggan and Hunter’s Sex 

Wars anthology is representative of pro-sex feminists in arguing that 

pornography should not be seen as a single, unified patriarchal discourse with 

a singular misogynistic impact.114  Instead, pro-sex feminists argue that the 

sexual representations referred to as “pornography” carry multiple meanings, 

which may contradict each other, and are dependent upon context.115  Not 

only are the meanings “elastic,” so too is pornography’s reception dependent 

 

 106 KAPUR, supra note 102, at 95-96. 

 107 Id. at 10. 

 108 Id. (“The punitive response takes the form of either incarcerating women under morality laws or 

criminalizing the external manifestations of her work, such as soliciting.  The basic logic is that if she 

cannot be reformed through rehabilitation, then she must be removed through incarceration.”).  

 109 Id. at 71-72 (“The sexually assertive woman is to be penalized by removing her from the public 

arena and incarcerating her so that she no longer threatens the public interest, the Indian family, or Indian 

culture.”). 

 110 Id. 

 111 Id. at 72. 

 112 Id. (“The provisions of the Act operate to deny women in sex-work rights to a residence, mobility, 

expression and work, and operate primarily against such women rather than those who exploit them.”). 

 113 For a summary of the 1980s U.S. feminist pornography debates see Carole S. Vance, More Danger, 

More Pleasure: A Decade After the Barnard Sexuality Conference, 38 N.Y.L. SCH. L. REV. 289 (1993).  

 114 DUGGAN & HUNTER, supra note 99, at 6. 

 115 See id.  
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upon complicated and unpredictable uses by a variety of audiences (including 

women).116  

In short, “pornography” does not only tell one story, and it does not 

only tell it to men.  We are seeing this play out now.  Mahmoud v. Taylor, 

which held that the inclusion of LGBTQ+ storybooks in school curricula 

unconstitutionally burdened parents’ ability to direct their children’s 

religious upbringing, affirmed the claim that LGBTQ+ children’s books are 

“pornographic” or unsuitable for children, just for having non-straight 

characters.117  During oral arguments, Justice Gorsuch suggested that Pride 

Puppy, a children’s book with LGBTQ+ themes, introduced children to 

“bondage” and “sex workers” by featuring an illustration of a woman in a 

leather jacket and a depiction of a drag queen.118  In doing so, Justice 

Gorsuch’s suggestion equated LGBTQ+ inclusiveness with inherently 

sexual, adult content.  This rhetorical framing morphs LGBTQ+ visibility 

itself into pornographic, explicit material that must be censored and kept from 

the public view of children. 

D.     Sexual Dissent and Pleasure 

Feminist legal theorists have provided tools to resist this intensely anti-

LGBTQ+ period, which can lead us towards erotic justice.  Central to Duggan 

and Hunter’s analysis is the concept of “sexual dissent.”  Sexual dissent 

“invokes a unity of speech, politics, and practices, and forges a connection 

among sexual expressions, oppositional politics, and claims to public 

space.”119  For Duggan, sexual representations do not merely reflect pre-

existing identities but can themselves construct identities.120  In this way, 

public expression of sexuality is a political act, and regulating/restricting 

these expressions is a form of political repression.121  Duggan’s strategy 

becomes one of advocating for expanding the right to “sexual dissent,” as 

opposed to appeals for protecting privacy or ending discrimination.122  

Through this framework, he sees the work of anti-pornography feminists, and 

their alliances with conservative groups, as “political repression 

masquerading as a safety patrol.”123  To that end, Hunter argues that we 

 

 116 Id. at 6-7. 

 117 Mahmoud v. Taylor, 606 U.S. 522, 555 (2025). 

 118 Transcript of Oral Argument at 151-52, Mahmoud v. Taylor, 222 L. Ed. 2d 695 (2025) (No. 24-

297).  

 119 DUGGAN & HUNTER, supra note 99, at 5. 

 120 Id.  

 121 Id.  

 122 Id. 

 123 Id. at 10. 
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should move away from invoking concepts of identity, privacy, and equality 

and instead focus on defending the right to public political sexual 

expression.124  

Another way feminism has navigated sexuality’s internal tensions is 

through a framework of pleasure and danger.  The concept emerged from a 

1982 conference at Barnard College,125 and was developed in Pleasure and 

Danger: Exploring Female Sexuality, edited by Carole S. Vance.  Framing 

sexuality in terms of “sexual pleasure” and “sexual danger” supports a 

political understanding of sexuality that acknowledges the patriarchal 

structures that make sexuality a domain of restriction, repression, oppression, 

violence, exploitation, coercion, and danger for women, while also 

recognizing that sexuality can also involve exploration, pleasure, intimacy, 

connection, satisfaction, and agency.126   

Working from the premise that anti-pornography feminism of the time 

developed a thorough critique of the dangers of sexuality, this conference and 

the resulting papers, poems, and images sought to expand the analysis of 

sexual pleasure by looking to both women’s sexual experiences of pleasure 

and to the patriarchy’s restriction of women’s sexuality, causing bad 

sexuality to be seen as dangerous.127  For the last four decades, legal scholars 

have considered pleasure in their analyses.128  This Article similarly follows 

Vance’s call to “put forward a politics that resists deprivation and supports 

pleasure.”129  

 

 124 Nan D. Hunter, Identity, Speech and Equality, in SEX WARS: SEXUAL DISSENT AND POLITICAL 

CULTURE 119-35 (10th anniversary ed. 2006).  Although this move to protect sex as expression has 

promise, as discussed below, appeals to sex-as-speech have failed to counter sexual repression.  See Part 

II.A. 

 125 The focus of the 1982 annual conference was women and sexuality.  Hunter, supra note 101, at 

23.  The organizers wanted to avoid the fights happening on the West Coast, but it did not work.  Id.  

Women Against Pornography (“WAP”) protested at the convention wearing T-shirts that said “Against 

S/M” and handed out leaflets calling out participants by name and discussing their sexual behavior.  Id.  

Barnard confiscated some of the conference materials and the Helena Rubenstein Foundation stopped 

funding the annual conference.  Id.  For months afterward, lesbian periodicals reports on the conference 

was reported, alternatively praising and criticizing it.  Id.   

 126 Vance, supra note 113, at 289-90. 

 127 Id. at 294. 

 128 Id. at 289-91; Adler, supra note 86.  See Ummni Khan, Let’s Get It On: Some Reflections on Sex-

Positive Feminism, 38 WOMEN’S RTS L. REP. 346 (2017) (exploring the lasting impact of Vance and 

Rubin’s work discussed above, as well as AUDRE LORDE, USES OF THE EROTIC: THE EROTIC AS POWER 

(1978)); Katherine M. Franke, Theorizing Yes: An Essay on Feminism, Law, and Desire, 101 COLUM L. 

REV. 181 (2001); Duncan Kennedy, Sexual Abuse, Sexy Dressing and the Eroticization of Domination, 26 

NEW ENG. L. REV. 1309 (1992)); Kathry Abrams, Sex Wars Redux: Agency and Coercion in Feminist 

Legal Theory, 95 COLUM. L. REV. 304 (1995); Amy Adler, Arousal By Algorithm, 109 CORNELL L. REV. 

787 (2024). 

 129 Carole S. Vance, Pleasure and Danger: Toward a Politics of Sexuality in PLEASURE AND DANGER: 

EXPLORING FEMALE SEXUALITY 1, 24 (1984). 
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II.     SAD SINGLE PEOPLE AT STRIP CLUBS:  
THE DEFICIENCIES OF CURRENT SUPREME COURT 

JURISPRUDENCE 

Supreme Court caselaw, including jurisprudence that appears to support 

LGBTQ+ rights, has not incorporated the lessons outlined above.  The major 

constitutional decisions of the 1990s and 2000s provide few avenues for 

erotic justice.  The ease of using “public interest” to justify repressive laws 

has resulted in First Amendment jurisprudence espousing a commitment to 

free expression for sexual acts and actors, yet denying protection in practice.  

Even Obergefell, and its extension of marriage to people of the same sex, 

relies on, and reinscribes, a system of oppression that posits marriage as the 

ultimate good.  The task of teasing through the contours of a legal ethics of 

sexual acts remains to be completed. 

A.     G-Strings for Public Safety 

U.S. Supreme Court case law on strip clubs and “adult” theaters shows 

how even the robust First Amendment doctrinal protections often yield to 

weak, unsubstantiated appeals of public interest when sexuality is on the 

table.  In Barnes v. Glen Theater, a plurality of the Court held that states may 

constitutionally ban public nudity.130  According to the Court, nude dancing 

can be expressive.131  However, a ban on nude dancing could further the 

substantial government interest in protecting “societal order,” “public order,” 

and “morality”—specifically the important state interest of “moral 

disapproval of people appearing in the nude among strangers in public 

places.”132  Balancing these elements, the Court found that the state’s 

interests outweighed any freedom of expression rights that the dancers might 

have.133  

In his concurring opinion, Justice Souter agreed that states could 

criminalize nude dancing based upon the “pernicious secondary effects” of 

 

 130 Barnes v. Glen Theatre, Inc., 501 U.S. 560 (1991). 

 131 Id. 

 132 Id. at 568-69. 

 133 The court supported its holding by citing the “ancient origin” of the “offense” to the “Bible story 

of Adam and Eve” and the wide-spread existence (in 47 states, in 1991) of public indecency laws.  Id. at 

568.  The Court also relied on the now-overruled case of Bowers v. Hardwick, 478 U.S. 186 (1984), which 

upheld the law on the basis that “[t]his and other public indecency statutes were designed to protect morals 

and public order” and that “the traditional police power of the States is defined as the authority to provide 

for the public health, safety, and morals, and we have upheld such a basis for legislation.”  Barnes, 501 

U.S. at 560.  In short, “public nudity” is an “evil” which the state was legitimately seeking to protect its 

inhabitants from.  Id. at 571.  As such, Indiana could constitutionally require dancers to wear G-strings 

and pasties, even inside of privately-owned establishments frequently only by adults.  
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nude dancing.134  These secondary effects include “prostitution, sexual 

assault, and associated crimes.”135  Further, the state may justify a ban on 

nude dancing by relying on these alleged secondary effects, even without any 

“localized proof of those effects.”136 

In a separate concurring opinion, Justice Scalia argued that laws do not 

have to be predicated on harm to be valid.137  Instead, Scalia argued that 

“[o]ur society prohibits, and all human societies have prohibited, certain 

activities not because they harm others but because they are considered, in 

the traditional phrase, ‘contra bonos mores,’ i.e., immoral.”138  Citing Bowers 

v. Hardwick, Scalia gave examples of conduct that is illegal solely because it 

is immoral.139  “In American society,” he wrote, “such prohibitions have 

included, for example, sadomasochism, cockfighting, bestiality, suicide, drug 

use, prostitution, and sodomy.”140  Although Scalia agreed that “there may be 

great diversity of view on whether various of these prohibitions should exist 

(though [he has] found few ready to abandon, in principle, all of them),” all 

of these laws are constitutional even though each regulates morality.141 

The dissenting Justices in Barnes argued that fully nude dancing is 

expressive speech protected by the First Amendment and that Indiana’s 

public indecency law is therefore unconstitutional.142  However, even the 

dissenting Justices made a distinction between nude dancing in theaters/strip 

clubs and nudity “in parks, beaches, hot dog stands, and like public places,” 

which was proscribed “to protect others from offense.”143  The dissent would 

have invalidated Indiana’s “indecency” statute as an unconstitutional 

regulation on expressive conduct, reasoning that the law did not serve a 

compelling interest and was not narrowly tailored.144  In so doing, the dissent 

argued that nude dancing is clearly expressive conduct.  Nude dancing was 

targeted for criminalization precisely because of its power to convey ideas 

and emotions.  The dissenting Justices in Barnes recognized this and argued 

that Indiana’s prohibition was aimed at suppressing the expressive content of 

nude dancing, rather than regulating mere conduct.  They stated: 

 

 134 Barnes, 501 U.S. at 584 (Souter, J., concurring). 

 135 Id.  

 136 Id. at 585. 

 137 Id. at 575 (Scalia, J., concurring). 

 138 Id.  

 139 Id.  

 140 Id.  

 141 Id.  

 142 Id. at 592 (White, J., Marshall, J., Blackmun, J., and Stevens, J., dissenting). 

 143 Id. at 591. 

 144 Id. at 592. 
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Since the State permits the dancers to perform if they wear pasties and G-

strings but forbids nude dancing, it is precisely because of the distinctive, 

expressive content of the nude dancing performances at issue in this case 

that the State seeks to apply the statutory prohibition.  It is only because nude 

dancing performances may generate emotions and feelings of eroticism and 

sensuality among the spectators that the State seeks to regulate such 

expressive activity, apparently on the assumption that creating or 

emphasizing such thoughts and ideas in the minds of the spectators may lead 

to increased prostitution and the degradation of women.  But generating 

thoughts, ideas, and emotions is the essence of communication.145  

Thus, the plurality, concurring, and dissenting opinions in Barnes all 

produce and reinforce the boundaries of charmed/good versus bad/abnormal 

sex acts—invoking “societal order” and upholding “morals” to strip 

commercial, public, casual, non-paired, non-procreative sex acts of any 

constitutional protection.146 

The U.S. Supreme Court reaffirmed Barnes in City of Erie v. Pap’s 

A.M.147  The plaintiffs were operators of a strip club and challenged a newly 

enacted local law that made it illegal to knowingly or intentionally appear in 

public in a “state of nudity.”148  The ordinance defined “nudity” as:  

[T]he showing of the human male or female genital [sic], pubic area or 

buttocks with less than a fully opaque covering; the showing of the female 

breast with less than a fully opaque covering of any part of the nipple; the 

exposure of any device, costume, or covering which gives the appearance of 

or simulates the genitals, pubic hair, natal cleft, perineum anal region or 

pubic hair region; or the exposure of any device worn as a cover over the 

nipples and/or areola of the female breast, which device simulates and gives 

the realistic appearance of nipples and/or areola.149  

To comply with this ordinance, dancers, or anyone in “public,” would 

need to wear, at a minimum, pasties and a G-string, as was the case in 

Barnes.150  The City of Erie stated that it adopted the law in response to a 

recent increase in nude live entertainment and to alleged adverse effects on 

 

 145 Regulations on sex acts based upon a concern for “degradation of women” has been repeatedly 

upheld by the Canadian Supreme Court, under its Constitution and jurisprudence.  See Canadian Supreme 

Court cases, supra note 87.  Barnes, 501 U.S. at 592 -93 (White, J., Marshall, J., Blackmun, J., and 

Stevens, J., dissenting).  

 146 The complete oral argument in Barnes was turned into a play, titled Arguendo, which reenacts the 

full proceedings and incorporates real interview excerpts from the justices, attorneys, and a dancer who 

travelled from Michigan to attend the oral arguments.  Elevator Repair Service, Arguendo, 

ELEVATOR.ORG, https://www.elevator.org/shows/arguendo [https://perma.cc/Q2TH-ARUQ]. 

 147 Barnes, 501 U.S. at 560. 

 148 City of Erie v. Pap’s A.M., 529 U.S. 277, 283 (2000). 

 149 Id. at 283-84. 

 150 Id. at 284. 

https://www.elevator.org/shows/arguendo
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public health, safety, and welfare, including violence, sexual harassment, 

public intoxication, prostitution, the spread of sexually transmitted diseases, 

and other “deleterious effects.”151  Pap’s A. M., the operator of “Kandyland,” 

sued, alleging that this law infringed its—and by extension, its dancers’—

freedom of expression.152  

The Supreme Court of Pennsylvania agreed with the plaintiffs and 

found that the ordinance unconstitutionally burdened expressive conduct.153  

Looking to the Barnes, the Pennsylvania Supreme Court stated that nudity 

itself is not entitled to protection under the First Amendment, because it does 

not inherently convey a message.154  However, the Pennsylvania Supreme 

Court here determined that this law was not content-neutral and that at least 

part of its purpose was to regulate strip dancing.155  In other words, the law 

was explicitly targeting one method of expression for disfavored treatment, 

and was enacted with the purpose “to impact negatively on the erotic message 

of the dance.”156  The court noted that nude dancing could convey messages 

and, therefore, is entitled to some constitutional protection.157  It then found 

that the law targeted nude dancing for special (negative) treatment.158  

Therefore, the Pennsylvania Supreme Court applied the highest level of 

judicial review, strict scrutiny, and found that although the City of Erie might 

have a compelling interest in stopping sex crimes, making dancers wear 

pasties and G-strings is not “narrowly tailored” to this compelling interest.159  

The court instead suggested that if the city truly wanted to stop “sex crimes,” 

as opposed to stopping “erotic dancing,” it should spend its resources on 

imposing civil and criminal penalties on people who commit sex crimes, as 

opposed to women working topless.160   

On appeal, the U.S. Supreme Court disagreed, in a deeply fractured 

decision with no majority opinion.  Writing for the Court, Justice Sandra Day 

O’Connor (the first female Supreme Court Justice) noted that the Erie 

ordinance was an update of the 1866 “Indecency and Immorality” law, which 

 

 151 Id. at 290. 

 152 Id. at 284. 

 153 Pap’s A.M. v. City of Erie, 719 A.2d 273, 280 (Pa. 1998). 

 154 Id. at 276.  

 155 Id. at 279. 

 156 Id. 

 157 Id. at 277. 

 158 Id. at 279. 

 159 Id. at 280. 

 160 Id. (“[W]e also find it highly circuitous to prevent rape, prostitution, and other sex crimes by 

requiring a dancer in a legal establishment to wear pasties and a G-string before appearing on stage.  We 

believe that imposing criminal and civil sanctions on those who commit sex crimes such as prostitution 

or rape would be a far narrower way of achieving the compelling governmental interest.”). 
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predates the existence of strip clubs.161  She then determined that Erie’s law 

was about prohibiting all public nudity, and not solely “nudity that contains 

an erotic message” or is accompanied by other “expressive activity.”162  

Erie’s law, for Justice O’Connor, was really about combating “crime and 

other negative secondary effects caused by the presence of adult 

entertainment establishments like Kandyland and not at suppressing the 

erotic message conveyed by this type of nude dancing.”163  Therefore, “the 

ordinance does not attempt to regulate the primary effects of the expression, 

i.e., the effect on the audience of watching nude erotic dancing, but rather the 

secondary effects, such as the impacts on public health, safety, and welfare, 

which we have previously recognized are ‘caused by the presence of even 

one such’ establishment.”164  Neither the Erie nor Barnes decisions cite 

evidence that strip clubs are actually associated with criminal activity, public 

health concerns, or any other alleged secondary effect.  Erie and Barnes 

created a new test that allows the regulation of sexual acts.  The Supreme 

Court reversed the lower courts, which applied strict scrutiny, as they would 

in any other First Amendment case.  Sex is a special case, where the 

expression can be broadly banned, despite the U.S. otherwise leading the 

world in protections for free expression.165 

Barnes and City of Erie have been interpreted by lower courts in the 

U.S. to stand for the proposition that nudity is protected as expressive conduct 

only if three conditions are satisfied:  (1) the nudity is combined with other 

conduct that is protected by the First Amendment, (2) the nudity carries a 

particularized message related to the protected conduct, and (3) there is a 

great likelihood that those who see view this conduct will understand the 

particular political message conveyed by the nudity.166  For example, the 

District Court for the Southern District of California upheld public-nudity 

law against a challenge brought by the organizers of the “San Diego Naked 

Bicycle Ride.”167  The bicycle ride was part of a broader set of nude bike 

 

 161 City of Erie v. Pap’s A.M., 529 U.S. 277, 290 (2000). 

 162 Id. 

 163 Id. at 291. 

 164 Id. (internal citations omitted).  

 165 See NADINE STROSSEN, DEFENDING PORNOGRAPHY: FREE SPEECH, SEX, AND THE FIGHT FOR 

WOMEN’S RIGHTS 37-38 (1995) (“The First Amendment’s broadly phrased free speech guarantee—

”Congress shall make no law… abridging the freedom of speech”—contains no exception for sexual 

expression.  Nevertheless, the Supreme Court has consistently read such an exception into the First 

Amendment, allowing sexual speech to be restricted or even banned under circumstances in which it 

would not allow other types of speech to be limited.”).  

 166 See e.g. Bush v. City of San Diego, No. 10CV1188-LAB (RBB), 2010 U.S. Dist. LEXIS 57922, 

at *6 (S.D. Cal. June 11, 2010) (holding that the link between the message of “San Diego Naked Bicycle 

Ride” participants’ and their nudity was too attenuated to merit constitutional protection). 

 167 Id. at *1. 
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rides around the world to protest oil-based transportation and its 

environmental harm.168  The first factor was satisfied, because a street protest 

for a political cause is core-protected conduct.169  Turning to the second 

factor, the organizers argued that their nudity conveyed a particularized 

message in seven ways: (1) the fragility of the human body and sanctity of 

life; (2) the safety of bicyclists sharing roads with motorists; (3) the effects 

of vehicle emissions on human health and the environment; (4) the effects of 

our current transportation system and technologies on culture and the human 

spirit; (5) threats to national security posed by dependence on foreign oil; (6) 

the beauty and inherent decency of the human body; and (7) the use of public 

nudity to affect social change.170  The court disagreed.  Relying on Erie, the 

California court found that the asserted links between the riders’ nudity and 

their message were too attenuated to merit constitutional protection.171 

These Supreme Court nude dancing cases have been widely criticized 

as poorly written and poorly reasoned, and for elevating an abstract, 

undefined “morality” to an important state interest.172  The opinions do not 

explain how G-strings and pasties lead to less crime or fewer sexually 

transmitted diseases than fully nude dancing.  Indeed, in its opinions, the 

court itself seemed uncomfortable, embarrassed, and aware of the gaps in its 

reasoning.173  In Erie v. Pap’s A.M., Justice Stevens wrote in his dissenting 

opinion that the majority opinion “required nothing short of a titanic 

surrender to the implausible.”174  Justice Souter wrote that the majority of the 

Court had abandoned “common sense.”175  And Justice Scalia, who voted 

with the majority in both Erie and in Barnes, wrote that he was “highly 

skeptical, to tell the truth,” of the states’ stated rationale of the laws—that he 

found constitutional.176  

 

 168 Id. 

 169 Id. at *10. 

 170 Id. at *5. 

 171 Id. at *3-4. 

 172 See Amy Adler, Girls Girls Girls!: The Supreme Court Confronts the G-String, 80 N.Y.U. L. REV. 

1108, 1122-23 (2005); Amy Adler, Symptomatic Cases: Hysteria in the Supreme Court’s Nude Dancing 

Decisions, 64 AM. INDIGO 297, 298 (2007).  

 173 Adler, Symptomatic, supra note 172, at 298. 

 174 City of Erie v. Pap’s A.M., 529 U.S. 277, 323 (2000). 

 175 Id. at 313.  

 176 Id. at 310.  Surprisingly, existing critiques of Barnes v. Glen Theatre and Erie v. Pap’s A.M. have 

been largely devoid of a gender analysis.  One scholar who has approached these decisions through a 

feminist lens argued in several pieces that the otherwise scattered, incoherent opinions make sense in the 

social context of the U.S., “in which the nude woman’s body stands for danger, debasement, crime, 

violence, disease, a threat to the institution of heterosexuality, and even death.”  Adler, Girls!, supra note 

172, at 1129-39.  In explaining why a G-string, a tiny piece of fabric that covers barely anything appears 

to be so important to state legislatures and the Supreme Court, Adler uses Freud and psychoanalysis to 

argue that these laws are about protecting people from the sight of a vagina:  Id.  The G-string conceals a 
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The charmed circle explains these seemingly irrational opinions.  Using 

the image of three brick walls in a line, Rubin illustrates how the line is drawn 

between expression that is valued versus that which is outlawed.  This 

diagram shows how sexual acts and actors are not just inside or outside the 

charmed circle.  Instead, societal (and legal) approval of sexuality is on a 

spectrum.  Some people are clearly over the line and in the safe zone of good, 

healthy sex.  They are the best sexual actors.  Other people are way past the 

point of acceptability—they are the worst.  As you can see, Rubin placed 

trans people firmly across any lines of what might be ok.  Then, in the middle, 

there are “major areas of contest,” it is here where these people have a chance 

of crossing the barrier into good sexuality.  However, if they lose, they will 

be cast over the wall with the worst of the worst.177  The “line” Rubin 

illustrates is another way of illustrating how certain sexual acts have the 

potential to the charmed circle or the cursed outer limits based on how closely 

they are associated or relate to “good” sex. 

Exotic dancing crosses over into the cursed outer limits in multiple 

ways: it is not monogamous, not married, not procreative, is for money, not 

coupled, casual, cross-generational, and not at home.  Stripping threatens 

blessed sexuality.  In the “struggle over where to draw the line” 178  between 

good and bad sex acts, stripping is firmly on the wrong side.  It is not a “major 

area of contest” involving people who might still be seen as socially 

acceptable, like unmarried straight couples or married gay couples.  

Stripping, which is casual, non-monogamous, not procreative, public, and 

commercial, falls far outside of what is coded as “healthy” and “normal” 

sexuality.  Because stripping is not a site of contest, it makes sense that strip 

clubs spectacularly lost at the Supreme Court. 

 

very small part of the body, the sight of which is a very big deal.  Id.  It covers the hole, the evidence that 

the woman does not have a penis.  Id.  And . . . the sight of the woman’s “lack” ushers in the panic of 

castration anxiety for the male viewer.  Id.  The woman’s vagina—her bleeding hole—signifies not only 

a terrifying threat of castration to the male viewer; it also signifies a hole in language, a threat to the very 

possibility of stable meaning on which speech, and thus First Amendment law, depend.  Id.   

 177 See infra note 179 (Figure 2). 

 178 Rubin, supra note 27, at 160. 
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FIGURE 2. THE SEX HIERARCHY: THE STRUGGLE OVER WHERE TO 

DRAW THE LINE179 

 

Although cases like Erie and Barnes show how current U.S. free-speech 

doctrine around strip clubs can operate as a form of sexual oppression, a court 

applying an erotic-justice lens could draw on other First Amendment tools.  

It could reject the framing of certain sexual acts as “minimally expressive” 

and instead re-center sexuality as core political speech, which merits the 

strongest protections from governmental restrictions.  Under that approach, 

robust protection would extend even to conduct at the outer limits: sex acts 

that are in public, are commercial, nonprocreative, untethered from love, and 

sometimes involve strangers.  

The reasoning of the Supreme Court’s landmark decision in Cohen v. 

California, offers one promising avenue for recalibrating U.S. law on 

sexuality.180  Paul Cohen was arrested at the height of the Vietnam War for 

“disturbing the peace” because he wore a coat that said “Fuck the Draft” in a 

California courthouse.181  Mr. Cohen was sentenced to thirty days in jail.182  

His conviction was upheld by the Court of Appeals of California, despite his 

assertion that he wore this jacket to tell the public about how strongly he was 

 

 179 Rubin, supra note 69, at 153 (Figure 2).  

 180 Cohen v. Cal., 403 U.S. 15 (1971). 

 181 Id. at 16. 

 182 Id. 
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opposed to the Vietnam War.183  The case reached the U.S. Supreme Court, 

which reversed Cohen’s conviction.184   

The Cohen decision is relevant to issues of sexuality in three major 

ways: (1) it emphasizes “expressive conduct”; (2) it protects the emotive 

force of certain forms of expression; and (3) it makes clear that the choice of 

expression is a decision for the “speaker,” and not the government.185  The 

Court held that the words on Cohen’s coat were a form of “speech” that could 

be protected by the First Amendment as a type of “expressive conduct,” just 

as participating in a march—or, as will be discussed later, acts such as 

burning the U.S. flag—would be.186   

In reaching that result, the Court narrowed the scope of “fighting 

words.”187  Going forward, there are no words that are unprotected simply 

because their “very utterance” inflicts injury or has a general tendency to 

breach the peace.  Instead, the Court narrowed the “fighting words” exception 

to cover only words or expressions that are (a) delivered to a specific person 

and (b) are likely to provoke a violent response from that person.188  In so 

doing, the Court established its enduring presumption that speech in the U.S. 

is protected, unless there is a particularized justification for prohibiting it.189  

The Court held that being exposed to a variety of forms of speech and 

expression is part of being in the public sphere.190  This is something for the 

person in public to grapple with, as opposed to the speaker/actor.191  Thus, 

the Court held that the default rule is that speech is protected, and that the 

burden lies on those around the speaker to avert their eyes.192  In other words, 

the possibility that people may not like, or may even be emotionally injured 

by, one’s speech does not take away the First Amendment protections given 

to that speech.  This doctrine has been repeatedly reaffirmed by the Supreme 

Court, and is the backbone of constitutional protection for hate speech—a 

form of speech not protected by most other constitutional democracies.193  

Because people in the court’s hallway were free to look away or walk away 

 

 183 Id. at 17. 

 184 Id. 

 185 Id. at 25. 

 186 Id. at 18. 

 187 Chaplinsky v. N.H., 315 U.S. 568 (1942). 

 188 Id. at 573. 

 189 See generally Cohen v. Cal., 403 U.S. 15 (1971). 

 190 Id. at 21. 

 191 Id. at 25. 

 192 Id. at 21. 

 193 Robert C. Post, Racist Speech, Democracy, and the First Amendment, 32 WM. & MARY L. REV. 

267, 294 (1991). 
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from Cohen’s jacket, the Supreme Court ruled that his speech passed the 

above test and could not be prohibited by California.194  

The Court’s reasoning should be applied to the protection of sexual acts.  

Famously noting that “one man’s vulgarity is another’s lyric,”195 the Court 

reasoned that in the U.S., individuals decide what kinds of words and conduct 

they want to use to express themselves.196  The Court also recognized that 

words have psychic and emotional, as well as rational, force.197  They can 

convey a range of emotions: 

[M]uch linguistic expression serves a dual communicative function: it 

conveys not only ideas capable of relatively precise, detached explication, 

but otherwise inexpressible emotions as well.  In fact, words are often chosen 

as much for their emotive as their cognitive force.  We cannot sanction the 

view that the Constitution, while solicitous of the cognitive content of 

individual speech, has little or no regard for that emotive function which, 

practically speaking, may often be the more important element of the overall 

message sought to be communicated.198 

In Cohen’s case, the words on his jacket, and particularly the word 

“fuck,” had an emotive force that expressed the depth of his opposition to the 

government’s policies.  Because of this emotive potential, the Court held that 

the word “fuck” was constitutionally valuable, and thus the Chaplinsky case 

was narrowed to the extent that it held that epithets are low-value speech.199  

Thus, as the words on Cohen’s jacket were not an immediate invitation to a 

specific brawl, he was in effect engaging in constitutionally protected 

conduct.200   

Sexual acts, and especially those outside of the charmed circle, often 

contain an emotive force—an element of expression that the Court in Cohen 

recognized as more important than the cognitive message being 

communicated.  As will be discussed in the next Section, sexuality and 

sexiness have caused outrage and virulent fights, including among those with 

shared interests in fighting against patriarchy and gender-based 

oppression.201  Expressive conduct jurisprudence in the U.S. explicitly 

recognizes that the type of conduct most valuable and deserving of protection 

is that which invites dispute, holding that free speech “may indeed best serve 

 

 194 Cohen, 403 U.S. at 21. 

 195 Id. at 25. 

 196 Id. at 19. 

 197 Id. at 26. 

 198 Id.  

 199 Id. at 20. 

 200 Id. 

 201 See infra Part II.B. (“The Indignity of Marriage”).  
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its high purpose when it induces a condition of unrest, creates dissatisfaction 

with conditions as they are, or even stirs people to anger.”202  For that reason, 

sexuality’s long history of provoking unrest and stirring anger and debate 

should place it as the core of what the First Amendment is meant to protect 

in the United States’ constitutional democracy.  Further, just as in Cohen, if 

people do not like particular sex acts, it is their option to turn away and not 

look at them.203  It is not the burden of the sexual actor to no longer be sexual 

in public.  This is especially persuasive when considering strip clubs, which 

people choose to purposefully enter.  Jurisprudence is clear that being in 

public involves being exposed to things one may disagree with and that may 

upset or anger someone, and that this is a good thing—something our 

Constitution wishes to encourage and protect.  Indeed, if sexual acts like 

pornography were not themselves deeply political matters, there would not 

be a strong movement in the courts and legislatures to police and penalize 

them.204 

In practice, however, the doctrine of expressive conduct has allowed the 

government wide latitude to infringe on such conduct when it has “other” 

concerns, while simultaneously requiring constitutional actors to know what 

message they are trying to convey with their conduct and to show that 

observers understand their message.  This problem becomes acute in 

sexuality and the systems of power in which it is enmeshed—an arena not 

characterized by rational actors and audiences who necessarily know on a 

conscious and articulable level what “particularized messages” their sexual 

acts convey.  As such, although free expression jurisprudence in the United 

States offers theoretical possibilities for erotic justice, lawmakers can easily 

skirt constitutional review through regulations targeting “secondary effects.” 

B.     The Indignity of Marriage 

Despite not appearing in the U.S. Constitution, the term “dignity” has 

been widely used in Supreme Court cases on sex acts.205  Indeed, the 

 

 202 Tex. v. Johnson, 491 U.S. 397, 408 (1989) (citing Terminiello v. Chicago, 337 U.S. 1, 4 (1949)).  

 203 Cohen, 403 U.S. at 21. 

 204 NADINE STROSSEN, DEFENDING PORNOGRAPHY: FREE SPEECH, SEX, AND THE FIGHT FOR 

WOMEN’S RIGHTS 38-39 (1995). 

 205 See e.g. Lawrence v. Texas, 539 U.S. 558, 567 (2003) (“It suffices for us to acknowledge that 

adults may choose to enter upon this relationship in the confines of their homes and their own private lives 

and still retain their dignity as free persons.  When sexuality finds overt expression in intimate conduct 

with another person, the conduct can be but one element in a personal bond that is more enduring.  The 

liberty protected by the Constitution allows homosexual persons the right to make this choice.”).  See also 

Obergefell v. Hodges, 576 U.S. 644, 656 (2015) (“From their beginning to their most recent page, the 

annals of human history reveal the transcendent importance of marriage.  The lifelong union of a man and 

a woman always has promised nobility and dignity to all persons, without regard to their station in life.”).  
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Obergefell opinion based its finding that disallowing same sex marriage 

violates the Constitution on dignity.206  Doctrinal use of dignity, however, is 

deeply problematic.  Keeping in line with the U.S.’s typically liberal 

jurisprudence, which typically avoids structural analysis, dignity is treated as 

synonymous with state recognition.  This framing expands governmental 

power while simultaneously allowing the state to evade responsibility for 

addressing the structural problems that LGBTQ+ people in the U.S. face.  In 

this way, the Obergefell opinion serves to further marginalize those who 

refuse to or cannot join in the charmed act of marriage.  Dignity jurisprudence 

in the U.S. thus reinforces a system of blessed versus cursed sexuality and 

allows for the oppression and penalization of those on the “wrong” side of 

sex acts.  

Reflecting on recent U.S. Supreme Court decisions on gay sex and 

marriage, Moore and Rodman argue that the Court’s use of dignity 

jurisprudence in these cases is dangerous.207  It serves to increase state control 

while increasing the oppression of marginalized people.208  This is because 

the Court has moved away from a view of dignity as autonomy and instead 

holds that dignity is achieved through the state’s recognition of inherently 

needy individuals.209  This, in turn, hides how harm to dignity can originate 

with the state.  The solutions become state assistance, vis-à-vis state control, 

rather than “addressing deeper structural barriers to substantive autonomy.”  

The effect of recent dignity jurisprudence is thus to “maintain many existing 

inequities while simultaneously introducing the potential for new and 

insidious modes of injustice.”210 

Moore and Rodman argue that the use of dignity by the majority harms 

LGBTQ+ and other marginalized people in a number of ways, specifically 

within the Obergefell decision.211  First, the Court’s rhetoric around marriage 

both expands the state’s power and continues to discipline individuals who 

cannot (or will not) join in the circle of blessed sexuality, which now includes 

married gays and lesbians: “Marriage’s disciplinary function is that it makes 

orderly citizens, shaping and regulating individual character to more closely 

 

For more on dignity in U.S. jurisprudence, see Leslie Meltzer Henry, The Jurisprudence of Dignity, 160 

U. PENN. L. REV. 169 (2011).  

 206 Obergefell, 576 U.S. at 656. 

 207 Chelsea Moore & Emma Rodman, It Would “Mean Little” Absent Governmental Recognition: 

Theorizing State Power and the New Jurisprudence of Dignity, 18 L., CULTURE AND THE HUMANS. 698 

(2019).  

 208 Moore & Rodman, supra note 207, at 705. 

 209 Id. 

 210 Id. at 709. 

 211 Id. at 709-14. 
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resemble a certain human model more desirable to the state.”212  As Moore 

and Rodman note, the majority in Obergefell explicitly acknowledged the 

primacy of marriage to state governance, writing that “Confucius taught that 

marriage lies at the foundation of government.”213 

Secondly, within Obergefell, unmarried individuals are depicted as 

lonely and needy, “unable to reach the higher echelons of the human 

experience” unless they can (and implicitly do), marry.”214  Unmarried people 

cannot have “full possession” of dignity, expression, intimacy, or 

spirituality.215  As Moore and Rodman argue, Obergefell reinforces the idea 

that “[h]uman beings, once married in a state-recognized ceremony, are able 

to experience the fullness of what it means to be human.”216  In this way, 

Obergefell reproduces the concept that people who do not marry are 

considered unable to achieve full humanity.  

The Obergefell’s pronouncements, that “marriage is essential to our 

most profound hopes and aspirations” and that “[f]rom their beginning to 

their most recent page, the annals of human history reveal the transcendent 

importance of marriage,”217 are not statements of objective fact, but an act of 

promoting and producing a laudatory view of marriage and a negative view 

of those who do not marry.218  In this system, people are not only rewarded 

for marrying but also punished for not marrying.  Individuals who cannot or 

choose not to marry do not get to receive the legal, economic, and social 

benefits of marriage: “Marriage confers legal status and economic privileges, 

it institutionalizes and regulates relationships through recognition, and it is 

inherently inegalitarian.  It denigrates individuals who do not marry as 

lacking.”219   

Punishment of unmarried lesbian and gay people has increased since 

the Obergefell case, as not marrying has become seen as an active choice not 

to be involved in this most rewarding of institutions.  For example, many 

states and corporations that offered civil union and domestic partnership 

benefits to non-married couples stopped offering these alternative methods 

to access rights after Obergefell.220  Further, those who do not or cannot 

 

 212 Id. at 711 (emphasis in original). 

 213 Id.; Obergefell v. Hodges, 576 U.S. 644 (2015). 

 214 Moore & Rodman, supra note 207, at 710. 

 215 Id. 

 216 Id. 

 217 Obergefell, 576 U.S. at 657.  

 218 Moore & Rodman, supra note 207, at 2, 13. 

 219 Id. at 2, 14. 

 220 Casey C. Sullivan, After Same-Sex Marriage, Do You Still Need Domestic Partner Benefits?, 

FINDLAW (Oct. 14, 2015), blogs.findlaw.com/in_house/2015/10/after-same-sex-marriage-do-you-still-

need-domestic-partner-benefits.html [https://perma.cc/FAQ7-55HY]; Engram Wilkinson, Regulating 

http://blogs.findlaw.com/in_house/2015/10/after-same-sex-marriage-do-you-still-need-domestic-partner-benefits.html
http://blogs.findlaw.com/in_house/2015/10/after-same-sex-marriage-do-you-still-need-domestic-partner-benefits.html
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marry are often already otherwise marginalized.  This is clear if we look 

outwards from the perspective of Rubin’s charmed circle.  Those who have 

multiple partners, are unpartnered, are in casual relationships, or are related 

to each other are all outside the charmed circle, and all face serious obstacles 

in marriage.  Except for perhaps Utah,221 polyamorous people in the U.S. 

cannot be married to more than one of their partners.  Cousins cannot marry 

in many U.S. states, or are subject to additional regulations to marry.222  

Clearly, those not in a relationship or in a casual relationship are not likely to 

be married (and if they are, not in the “intimate” sense considered by the 

Court).  As such, the Court’s reinforcement and production of marriage as a 

prerequisite to a complete humanity is disproportionately harmful to those 

outside the charmed circle, whether they remain outside it by choice or 

because they are not permitted to enter it.  Kapur’s work on erotic justice and 

postcolonialism is foregrounded in this concern—more “rights” simply do 

not lead to freedom and equality for all.223 

Further, the Court’s use of the “dignity” framework lets states use an 

institutional fix for a structural problem.  In effect, this gives the government 

greater power while allowing it to evade the underlying issues.  On this 

dignity-as-recognition view, the state is cast “as the solution to the indignities 

of misrecognition rather than as the cause of rights violations and structural 

harms.”224  As such, rather than actually address social and legal 

 

Equality, Unequal Regulation: Life after Obergefell, YALE J. ON REGUL. (May 27, 2018), 

yalejreg.com/regulating-equality-unequal-regulation-life-after-obergefell [https://perma.cc/GC9F-

ZCCW]. 

 221 For recent contestations to anti-polygamy laws in Utah, brought in the context of Mormon 

relationships (and by stars of the TV show “Sister Wives”), see Lisa Fishbayn Joffe, What’s the Harm in 

Polygamy: Multicultural Toleration and Women’s Experience of Plural Marriage, 31 J. OF L. AND 

RELIGION 336 (2016).  Although a lower court found portions of Utah’s anti-polygamy law 

unconstitutional in 2013, a higher court reversed this decision on procedural grounds.  In 2017, the U.S. 

Supreme Court refused to hear the case, leaving Utah’s anti-polygamy laws technically on the books, but 

in an unclear legal posture.  See Nate Carlisle, Polygamy Remains a Crime as U.S. Supreme Court Won’t 

Hear Case from ‘Sister Wives,’ THE SALT LAKE TRIB. (Jan. 23, 2017), 

https://archive.sltrib.com/article.php?id=4848475&itype=CMSID [https://perma.cc/HE63-F6QN].  

Justice Roberts explicitly argued in his dissent in Obergefell that allowing gay marriage means we must 

also allow marriage of more than two people: “If not having the opportunity to marry ‘serves to disrespect 

and subordinate’ gay and lesbian couples, why wouldn’t the same ‘imposition of this disability,’ serve to 

disrespect and subordinate people who find fulfillment in polyamorous relationships?”  Obergefell, 576 

U.S. at 704. 

 222 MARTIN OTTENHEIMER, FORBIDDEN RELATIVES: THE AMERICAN MYTH OF COUSIN MARRIAGE 

(1996); Sheri Stritof, Which States Allow First and Second Cousins to Marry? THE SPRUCE (Jan. 19, 

2019), www.thespruce.com/cousin-marriage-laws-listed-by-state-2300731 [https://perma.cc/4D2G-

UBVC]. 

 223 Kapur similarly warns against assimilation, as pressing uniformity leads to exclusionary politics.  

KAPUR, supra note 102102, at 11.   

 224 Moore & Rodman, supra note 207, at 2, 17. 
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discrimination against LGBTQ+ people in multiple areas, such as 

employment and housing, the Court simply extended the benefits of 

marriage, and by extension, the charmed circle, to one additional category of 

people.  This ability for two same sex people to marry paints the U.S. 

government as granting gay people “full humanity” while allowing the 

enforcement of various discriminatory laws against LGBTQ+ people.  Many 

states have laws that explicitly discriminate against gay and/or trans people, 

including in adoption, employment, housing, access to bathrooms, health 

care, immigration, and identification documents.225  All of these policies 

remain untouched by the Obergefell decision.  This is not an accident or an 

oversight.  Instead, Obergefell’s narrow view of dignity as state recognition 

allows for discrimination in all areas that the government has not 

recognized—e.g., everywhere except for marriage.  

Indeed, the Court’s reliance on this form of dignity limits Obergefell’s 

usefulness in future challenges to these laws and practices that discriminate 

against LGBTQ+ people.  By grounding the decision in dignity, the Court 

avoided recognizing sexual orientation as a classification that triggers 

heightened scrutiny.  By contrast, laws that discriminate against people on 

the basis of race receive the highest level of scrutiny, called “strict scrutiny,” 

in which a state government seeking to treat people differently because of 

their race must show a compelling interest and that its means are narrowly 

tailored.226  Laws that discriminate on the basis of gender are judged under 

intermediate scrutiny, requiring an “exceedingly persuasive” justification 

from the government.227  

In fact, prior Supreme Court cases considering discrimination on the 

basis of sexual orientation held that laws disfavoring gay people should not 

be subjected to a heightened standard of review at all.228  In Romer v. Evans, 

the Court confronted an amendment to Colorado’s state constitution, which 

precluded any legislative, judicial, or executive action to protect people from 

discrimination based on their “homosexual, lesbian, or bisexual orientation, 

 

 225 The ACLU maintains a database of legislation affecting LGBT rights in the U.S., which is updated 

the first day of every month.  See Legislation Affecting LGBTQ Rights Across the Country 2021, ACLU 

(Dec. 17, 2021), https://www.aclu.org/documents/legislation-affecting-lgbtq-rights-across-country-

2021#antilgbtq [https://perma.cc/PPT6-J729].  The National Center for Transgender Equality maintains 

and updates a timeline of anti-LGBT actions taken by the Trump administration.  The Discrimination 

Administration, Trump’s Onslaught Against LGBTQ Rights and the Safety of the Trans Community, A4TE 

NEWS (Aug. 1, 2020), https://transequality.org/the-discrimination-administration 

[https://perma.cc/7R2U-BFBN].  

 226 Korematsu v. United States, 323 U.S 214 (1944). 

 227 Craig v. Boren, 428 U.S. 190 (1976); United States v. Virginia, 518 U.S. 515 (1996). 

 228 See e.g., Romer v. Evans, 517 U.S. 620 (1996).  
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conduct, practices, or relationships.”229  In other words, the amendment 

precluded any branch of government in Colorado from taking any action to 

protect gay people.  Although the Court ultimately found that the Colorado 

amendment violated the Equal Protection Clause, it explicitly rejected any 

consideration of sexual orientation as a protected class.230  Instead, the Court 

applied its “rational basis” test, used to determine the constitutionality of laws 

that do not target a “suspect” class.231  

Under rational basis review, a law is upheld in the vast majority of 

cases, reflecting strong judicial deference to enacted legislation in the 

absence of evidence of an illegitimate discriminatory purpose.232  Under this 

test, a law is constitutional so long as the government identifies a legitimate 

interest and the law is rationally related to that interest.233  Although this is a 

very easy standard for the government to meet, Justice Kennedy, writing for 

the Court, found that Colorado did not have a legitimate reason for its 

amendment: “If the constitutional conception of ‘equal protection of the 

laws’ means anything, it must at the very least mean that a bare desire to harm 

a politically unpopular group cannot constitute a legitimate governmental 

interest.”234  As such, singling gay people out for disfavored treatment 

violates the Constitution, but only where the government has no other 

legitimate reason for its law besides animus.235  In cases where the 

government can proffer another reason, the law at issue discriminating 

against LGBTQ+ people remains.  Although many hoped Obergefell would 

recognize sexual orientation as a suspect class (like race) or at least a quasi-

suspect class (like gender), the Court completely sidestepped this important 

task.  Consequently, by grounding the right to marry in “dignity” and in the 

institution of marriage, the Court left untouched and unprotected all other 

areas in which gay people are discriminated against. 

Supreme Court jurisprudence on trans rights is also not a source of 

comprehensive protection for LGBTQ+ people.  In its first decision on trans 

rights, the Supreme Court found that Title VII of the Civil Rights Act of 1964, 

 

 229 Id. 

 230 Id. at 630. 

 231 Id. at 631. 

 232 See Dale Carpenter, The Dead End of Animus Doctrine, 74 ALA. L. REV. 585, 589-92 (2023); 

Erwin Chemerinsky, The Rational Basis Test is Constitutional (and Desirable), 14 GEO. J. L. & PUB. 
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promote social justice, see Katie R. Eyer, The Canon of Rational Basis Review, 93 NOTRE DAME L. REV. 

1317 (2018). 
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a federal law intended to counter discrimination in employment, does apply 

to trans (and gay) people. 236  The Court found that discrimination against 

trans and gay people is because of their sex, and therefore included in the 

language of Title VII.237  In his majority opinion, Justice Gorsuch reasoned:  

Today must decide whether an employer can fire someone simply for being 

homosexual or transgender.  The answer is clear.  An employer who fires an 

individual for being homosexual or transgender fires that person for traits or 

actions it would not have questioned in members of a different sex.  Sex 

plays a necessary and undisguisable role in the decision, exactly what Title 

VII forbids.238  

This decision was an important one—it codified the right of gay and 

trans people to exist as themselves in the workplace.239  However, because it 

rested on statutory interpretation,240 the Supreme Court has not, in subsequent 

cases, set a higher standard of review for all governmental acts targeting 

LGBTQ+ people.241  And it offers little help when the challenged laws are 

explicitly anti-gay and trans in the first place.  

 

 236 Bostock v. Clayton Cnty., 590 U.S. 644 (2020) (consolidating R.G. & G.R. Harris Funeral Homes, 

Inc.. v. EEOC and Altitude Express Inc. v. Zarda).   

 237 See Katie Eyer, Symposium: Progressive Textualism and LGBTQ Rights, SCOTUSBLOG (June 16, 

2020), https://www.scotusblog.com/2020/06/symposium-progressive-textualism-and-lgbtq-rights 

[https://perma.cc/T3EN-K5SV] (“Title VII has prohibited discrimination “because of . . . sex” since 

1964—and yet many lower courts have long held that employers are free to discriminate against LGBTQ 

employees.  Yesterday, the Supreme Court held that anti-LGBTQ discrimination is indeed “because of 

sex” under Title VII.”).  

 238 Bostock, 590 U.S. at 650-52. 

 239 See Amy Howe, Federal Employment Discrimination Law Protects Gay and Transgender 

Employees, SCOTUSBLOG (June 16, 2020), https://www.scotusblog.com/2020/06/opinion-analysis-

federal-employment-discrimination-law-protects-gay-and-transgender-employees 

[https://perma.cc/JWY9-K887].  Howe explains that even though this case is only about employment, it 

will still have a big impact on people’s lives: “[b]ecause fewer than half of the 50 states currently ban 

employment discrimination based on gender identity or sexual orientation, today’s decision is a major 

victory for LGBT employees.’”  Id.  

 240 See Jonathan Skrmetti, Symposium: The Triumph of Textualism: “Only the Written Word is the 

Law,” SCOTUSBLOG (June 16, 2020), https://www.scotusblog.com/2020/06/symposium-the-triumph-of-

textualism-only-the-written-word-is-the-law [https://perma.cc/EF5A-VR9J] (explaining how the opinion 

relied on statutory interpretation, and noting that “Justice Elena Kagan famously remarked, eulogizing her 

friend Justice Antonin Scalia, that ‘[w]e are all textualists now.’  Bostock v. Clayton County puts to rest 

any doubt about that sentiment.  Although the 6-3 decision prompted vigorous dissents, all nine Justices 

adopt a purely textualist approach and disagree only about what flavor of textualism the Supreme Court 

should employ.”).  

 241 Id. (“The majority recognizes that Bostock may have significant policy implications beyond 

employment nondiscrimination.  Both the dissents and the majority point to looming issues such as sex-

segregated bathrooms, locker rooms and dress codes, and as Alito prophesies, litigants will doubtless raise 

Bostock in other contexts such as freedom of speech, religious liberty, health care, sports and who knows 

how many other hot-button issues.  [Majority opinion writer] Gorsuch largely washes his hands of these 

ramifications—the text is the text and the Supreme Court’s role is to read what the Congress has given 

it.”); Eyer supra note 237; Sarah Rice, Symposium: The Strength of the Written Word Fulfills Title VII’s 
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The limitations of early-2000s LGBTQ+ jurisprudence are now evident 

in the current Supreme Court.  In June 2025, in United States v. Skrmetti, the 

Court confronted a threshold Equal Protection question: what level of 

scrutiny to apply to Tennessee’s SB1, a law that banned the administration 

or referral of specific drugs, including puberty blockers and hormones, to any 

minor, and whether such a ban was sex-based discrimination in violation of 

the Fourteenth Amendment.242  While the law specifically stated that a minor 

could be given such drugs to treat a disease or “congenital defect” 

inconsistent with their sex, the law specifically excluded “gender dysphoria, 

gender identity disorder, [and] gender incongruence,” from classification 

under either category.243  This meant that such drugs could be given to 

cisgender children as gender-affirming care, but not to transgender children 

for the same reason.  During oral argument, Tennessee argued that SB1 did 

not draw on a sex-based line but instead regulated treatment based on a 

prohibited “medical purpose.”244  Under questioning from Justice Ketanji 

Brown Jackson, however, the State conceded that the same medication could 

be given to a cisgender boy, while the statute would forbid prescribing it to a 

minor assigned female at birth.245   

Tennessee’s alleged and stomach-turning rationale for the law was to 

protect children from the potential emotional or psychological harm that 

drugs like puberty blockers may impose and to encourage children to 

“appreciate” their sex at birth rather than being “disdainful” of it.246  The 

Court agreed with the Sixth Circuit Court of Appeals’ conclusion that the law 

was subject to and survived rational basis review because of the potential 

risks the drugs posed to minors.247  The Court explicitly ruled that they would 

not apply protections for gay and trans people identified Bostock, Obergefell, 

or Romer to this law, with an extremely contorted attempt at reasoning.  

Under the law, neither a trans boy nor a trans girl could be prescribed 

testosterone without a “qualifying diagnosis” (and gender dysphoria does not 

qualify).248  If either had an approved injury or disease requiring testosterone, 

then both trans boys and girls could be prescribed it.249  As such, “under the 

 

Promise, SCOTUSBLOG (June 15, 2020), https://www.scotusblog.com/2020/06/symposium-the-strength-

of-the-written-word-fulfills-title-viis-promise [https://perma.cc/94P8-ER38].  

 242 United States v. Skrmetti, 605 U.S. 495 (2025). 

 243 Id. at 496 (citing TN Code § 68-33-101 (2024)). 

 244 Id. at 511.  

 245 Transcript of Oral Argument at 151-52, Mahmoud v. Taylor, 222 L. Ed. 2d 695 (2025) (No. 24-

297).  

 246 Skrmetti, 605 U.S. at 515-16 (quoting § 68-33-101). 

 247 Id. at 508-10. 

 248 Id. at 520.  

 249 Id. at 520-21. 
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reasoning of Bostock, neither his sex nor his transgender status is the but-for 

cause of his inability to obtain testosterone.”250  This obviously completely 

ignores that the law is explicitly about trans children and imposes burdens on 

trans children—because they are trans—that cisgender children do not face.  

But because the Court held that the law does not classify people based on 

being trans, the Court stated that they did not need to decide whether gender 

identity is a suspect class that should receive a heighted level of judicial 

scrutiny.251 

The Court similarly waived away Obergefell and Romer.  The Court 

noted—in one brief passing reference—that Bostock’s view that 

discrimination due to sexual orientation and gender identity is encompassed 

within the word “sex” in Title VII does not transfer to the Constitution.  Their 

reasoning?  “We have faced sexual-orientation claims in the equal protection 

context for decades.  But in those cases, the Court never suggested that sexual 

orientation discrimination is just a form of sex discrimination.”252  Because 

past Equal Protection decisions treated discrimination on the basis of sexual 

orientation as different from discrimination on the basis of gender, the Court 

held that Bostock does not apply.  This completely ignores that there were no 

Supreme Court cases before this one on discrimination of the basis of gender 

identity, and therefore no precedent holding that discrimination on the basis 

of sex and gender identity are different things.  This case was about 

discrimination on the basis of gender identity—minors who wanted access to 

gender affirming care.  This had nothing to do with who they were attracted 

to.  As such, the Court’s reasoning away of Bostock because of precedential 

sexual orientation decisions completely ignores the actual issue at play in this 

case. 

In her dissent joined by Justices Jackson and Kagan, Justice Sotomayor 

would have held that the Tennessee law both classifies on the basis of sex 

and that trans people should be considered a quasi-suspect or suspect class.253  

But because the Court has never held that discrimination on the basis of 

sexual orientation or gender identity receives a heightened standard of 

review, and because the majority can convolute a law obviously aimed at 

trans people as a neutral regulation of medical purpose, it can knock out all 

possible sources of constitutional protection for trans children.  Instead, even 

explicitly anti-trans laws are considered not to discriminate on the basis of 

 

 250 Id.  

 251 Id. at 517-18. 

 252 Id. at 528. 

 253 Id. at 578-79 (Sotomayer, J., dissenting). 
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sex, on the theory that all trans people are affected, as opposed to only trans 

girls or only trans boys.254  

Following Skrmetti, the Supreme Court reversed a stay of Trump’s 

explicitly anti-trans passport policies based on the same reasoning that this 

law, designed to affect trans people, actually has nothing to do with trans 

people.255  Justice Jackson named how twisted this argument is in her dissent: 

“This Court has once again paved the way for the immediate infliction of 

injury without adequate (or, really, any) justification.  Because I cannot 

acquiesce to this pointless but painful perversion of our equitable discretion, 

I respectfully dissent.”256  The Trump administration immediately celebrated 

the opinion as a victory against LGBTQ+ people: “White House 

spokesperson Anna Kelly praised the ruling as ‘a victory for common sense 

and President Trump, who was resoundingly elected to eliminate woke 

gender ideology from our federal government.’”257 

In sum, Obergefell v. Hodges, so lauded by the media and some activists 

as a complete victory in the fight for LGBTQ+ rights, benefits people in 

monogamous and committed relationships, to the detriment and further 

marginalization of those who cannot or do not marry.  It grants protection to 

those closest to good sexuality.  In other words, protection for those already 

protected and least in need of further protection.   

C.     Why Good Sex for One Is Not Good Sex for All 

The Obergefell opinion, sadly, has not provided us with the path 

forward to erotic justice.  One act (or identity) moving into the charmed circle 

does not deconstruct the sexual hierarchy or aid in resistance to this 

hierarchical structuring overall.  As Rubin noted, even in 1984, presaging 

Obergefell v. Hodges by over 30 years, some homosexual acts could be 

permitted to cross over to the “good” side of the charmed circle.258  Yet to be 

accorded the benefits of blessed sexuality, these homosexual acts still had to 

be domesticated into the preferred form: coupled, monogamous, same 

generation, and otherwise aligned with the norms of the charmed circle.259  

 

 254 Id. at 518-19. 

 255 Trump v. Orr, 2025 U.S. LEXIS 4020, at *1 (2025) (“Displaying passport holders’ sex at birth no 

more offends equal protection principles than displaying their country of birth—in both cases, the 

Government is merely attesting to a historical fact without subjecting anyone to differential treatment.”).  

 256 Id. at *4. 

 257 John Fritze & Devan Cole, Supreme Court Allows Trump to Limit Passport Sex Markers for Trans 

and Nonbinary Americans, CNN (Nov. 6, 2025), https://www.cnn.com/2025/11/06/politics/supreme-

court-passport-sex-markers-transgender [https://perma.cc/A9JJ-HSDC]. 

 258 Rubin, supra note 27, at 160-61. 

 259 Id.  
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The recent admission of some homosexual acts to the charmed circle has 

largely been through the legalization of same-sex marriage.   

Although gay marriage has now, by many accounts, moved into the 

charmed circle, the hierarchy and division between bad and good sexuality 

have not broken down.260  If anything, the circle has been reinforced: now 

that “everyone” can get married in the U.S., those who do not are penalized.  

Those who marry are rewarded with government benefits, including health 

insurance, tax breaks, and legal immigration.  On the contrary, people who 

organize their relationships, families, and sex life outside of marriage do not 

get any of these awards and are instead stigmatized and criminalized for their 

bad sex.261 

This critique of marriage is part of a larger criticism of assimilationist 

politics offered by queer theory.  Queer theory has long been attuned to how 

“normifying” one sexual act or identity further marginalizes those who have 

not or cannot join the charmed circle.262  Among queer theory’s foundational 

principles is a resistance to allowing governments to give legitimacy and 

respectability to the sexual practices of some but not of others.263  As 

discussed below, sexual “morality” is a cover for regulating sexual acts.  

Because of this, visions of sexual justice should center those who do not or 

cannot assimilate, “by considering the unrecognized dignity of these 

out­casts, the ways of living they represent, and the hierarchies of abjection 

that make them secondary, invisible, or deviant.”264  Rejecting demands to 

assimilate into the realm of blessed sex acts comes with severe consequences, 

including legal ones.265  Major constitutional decisions on marriage and sex 

have been to the benefit of people who want to and can be part of the charmed 

inner circle, and to the detriment of those who cannot or do not.  Erotic justice 

interrogates whether and how sexuality can be liberated at least in part 

through the law, without assimilation.266  

 

 260 Dean Spade & Craig Willse, Marriage Will Never Set Us Free, CONVERGENCE (Sep. 6, 2013), 

https://convergencemag.com/articles/marriage-will-never-set-us-free [https://perma.cc/4789-3SSL]. 

 261 See Cyril Ghosh, Marriage Equality and the Injunction to Assimilate: Romantic Love, Children, 

Monogamy, and Parenting in Obergefell v. Hodges, 50 POLITY 275, 278 (2018) (citing MICHAEL 

WARNER, THE TROUBLE WITH NORMAL 88-99 (2nd ed.1999); see generally Kenji Yoshino, Covering, 111 

YALE L. J. 769 (2002); IRIS MARION YOUNG, JUSTICE AND THE POLITICS OF DIFFERENCE (1990); CYRIL 

GHOSH, THE POLITICS OF THE AMERICAN DREAM (2013); Fraser, supra note 103, at 97-117.  

 262 Ghosh, supra note 261, at 267-77.  

 263 See e.g. id. at 267-77; Cathy J. Cohen, Punks, Bulldagers and Welfare Queens: The Radical 

Potential of Queer Politics?, 3 GLQ: A J. LESBIAN & GAY STUD. 437, 457-61 (1997). 

 264 WARNER, supra note 261, at 88-99. 

 265 See FOUCAULT, supra note 30, at 66-67; Rubin, supra note 27; PHIL C. W. CHAN, THE 

PROTECTION OF SEXUAL MINORITIES SINCE STONEWALL: PROGRESS AND STALEMATE IN DEVELOPED 
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 266 KAPUR, supra note 106, at 11. 
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Second, when the charmed circle admits one aspect of sexuality, it 

reinforces hierarchy and deepens the divide between those inside and those 

outside it.  Take Lawrence v. Texas, for example.267  After the Supreme Court 

struck down anti-sodomy laws in 2003, states did not stop policing gay sex.268  

Instead, they shifted to other tools, such as adultery laws, to continue 

regulating and disciplining what the state treats as cursed sexuality.269  Anti-

trafficking laws, often enacted to protect people from horrifying abuses that 

occur in many employment areas, are routinely used to police those outside 

of the charmed circle—as we see with the over-policing of Black trans 

women or the arrests of the founders of Rentboy.com, a social networking 

site that connected male sex workers with potential male clients and 

promoted safer sex.270  Thus, only by grappling with the full circle of 

sexuality, and by paying particular attention to its outer circle, can a 

genuinely liberatory erotic justice be achieved in a meaningful way for 

anyone.  The role of erotic justice, to borrow Gayle Rubin’s words, is “the 

pressing task of creating an accurate, humane and genuinely liberatory body 

of thought about sexuality,”271 and it is needed now more than ever in the 

legal field.   

III.     MOVING TOWARDS EROTIC JUSTICE:  
DISSENTING WITH PLEASURE 

These avenues forward for erotic justice are not merely academic.  Laws 

that repress those whose sexuality is deemed bad continue to be enacted, and 

their validity continues to be litigated in courts around the world.  Yet 

resistance remains possible, and resistance is already underway.  As Foucault 

noted, “[t]here are no societies which do not regulate sex and thus all societies 

create the hope of escaping from such regulations.”272  One urgent site for 

legal resistance is the treatment of LGBTQ+ people.  That fight is raging at 

the Supreme Court.  In 2020, Bostock v. Clayton County signaled a new and 

promising direction for expanding trans rights.273  But in the five years since 

 

 267 Lawrence v. Texas, 539 U.S. 558 (2003). 

 268 Regina Kunzel, Queer Studies in Queer Times: Conference Review of “Rethinking Sex, University 

of Pennsylvania, March 4-6, 2009,” 17 GLQ: A J. LESBIAN & GAY STUD. 155, 157 (2011). 

 269 Id. at 157. 

 270 Vance, supra note 113, at 301-04; Lisa Duggan, What the Pathetic Case Against Rentboy.com 

Says About Sex Work, THE NATION (Jan. 8, 2016), https://www.thenation.com/article/archive/what-the-

pathetic-case-against-rentboy-com-says-about-sex-work [https://perma.cc/TTC7-VVRE].  

 271 Rubin, supra note 27, at 312. 

 272 WARNER, supra note 261, at 81 (quoting SYLVERE LOTRINGER, FOUCAULT LIVE: COLLECTED 

INTERVIEWS, 1961-1984, MICHAEL FOUCAULT 101 (1996)).  

 273 Bostock v. Clayton, 590 U.S. 644, 683 (2020) (holding that discrimination based on sexual 

orientation or gender identity violates Title VII’s prohibition of sex-based discrimination). 
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this decision, the Court has taken a more conservative turn, especially 

regarding trans rights.274   

The recent Skrmetti decision dealt a significant blow to trans youth by 

upholding Tennessee’s ban on gender-affirming care.275  As a result, trans 

minors in Tennessee and in other right-leaning states have been cut off from 

care deemed “inconsistent” with their sex assigned at birth.276  And this is 

only the Court’s first major case squarely about trans lives, even as an 

avalanche of anti-trans measures is being enacted at the state and federal level 

with near-daily frequency.277  What this moment demands is a theoretically 

consistent approach to LGBTQ+ advocacy in the law, one that avoids the 

pitfalls of international feminisms.  Erotic justice ensures that we look to who 

is excluded, and that our legal fight will liberate, as opposed to punish, queer 

people.  

Certainly, erotic justice will not be found solely through the law.  For 

social change to occur, public opinion must be altered, and new norms of 

behavior accepted.  Yet legal decisions can have important roles in 

legitimating the claims made by those seeking this comprehensive social 

change.278  Thus, although social practices and institutions will continue to 

perpetuate injustice, the words of a court matter.  The law “can be, in the 

hands of defiant citizens, a source of disorder and egalitarian reordering.”279  

Further, in part because queer theory has traditionally been skeptical of the 

ability of law to meet the needs of sexual minorities, voices of queer theorists 

are rare within the legal struggle for erotic justice.280  

Yet queer legal theory does exist, with the aim of ending sexual 

oppression and urging the law to be examined and understood through ideas 

of queer spaces and queer temporalities.281  Indeed, this Article is a work of 

queer legal theory even if it does not explicitly label itself as such throughout.  

Queer legal scholarship often operates in this manner with a “queerness that 

 

 274 See supra pp. 50-54 (discussing United States v. Skrmetti, 605 U.S. 495 (2025) and Trump v. Orr, 
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the Social and the Ethical, in SOCIAL POSTMODERNISM: BEYOND IDENTITY POLITICS 126 (Linda 
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refuses taxonomy: legal scholarship with queer sensibilities that does not 

expressly identify under the sign of queer.”282  This work is queer because it 

critiques and resists oppressive structures of sexuality, because it engages in 

reparative readings, and because it operates from the position of considering 

alternative conceptions of an ethics of sexuality.  

Following the work of Eve Kosofsky Sedgwick, this Article engages in 

what she terms “reparative readings.”  Academic, popular, and legal debates 

around sexuality are often filled with “paranoid readings,” in which “to 

theorize out of anything but a paranoid critical stance has come to seem naïve, 

pious or complaisant.”283  Reparative readings allow for closeness instead of 

maintaining a critical distance, and for the possibility of being surprised, and 

for hope.  In the law, reparative readings are “in the search of pleasure, 

positive affect, and ameliorative possibilities.”284  In approaching the case 

studies here, I attempted to begin not from a critical place, but instead 

searched for possible sites of resistance and erotic justice in existing case law 

for the threads of liberation that a so-inclined judge or attorney could build 

on.  However, reparative readings are a method, not a result.  Although I read 

these opinions with love and hope, my analyses often concluded without me 

finding the hope that I was searching for.  Instead, cases that looked 

promising revealed themselves beneath that hopeful surface to yield more of 

the same repression—the promise sought in the concepts of liberty, equality, 

and freedom of expression resulted in the identification of dangers.  Yet all 

the analysis herein urges towards a queer legal goal: to remain open to 

unknown futures, where repression will likely continue, but so will 

resistance. 

Lastly, this Article provides paths for a queer ethics of sexuality.  As 

shown throughout, sexual acts are hierarchically sorted and valued based 

upon those rankings and exclusions.  Laws and legal opinions, in turn, reflect 

these oppressive categorizations.  A queer explication of erotic justice 

requires a system of analyzing sex acts and the law, truly based on ethics, 

instead of a system of oppression.  A true sexual ethics could look to factors 

such as how partners treat each other, how the person or people involved feel 

after the sex act, whether mutual consideration is present, whether coercion 

is present, how voluntary the sex act is, whether people are informed of 

possible risks (e.g. from BDSM or of STDs or pregnancy), and the pleasure 

 

 282 Cossman, supra note 281, at 24.  
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provided to the persons involved.  We would look to who these laws help and 

who they hurt, to whose lives are criminalized- and whose are saved.285 

Factors like coercion, voluntariness, pleasure, and awareness of risks 

are well-suited to an ethics of sexuality, which in turn could inform criminal 

laws.  Under any of these rubrics, laws criminalizing rape and sexual assault 

would remain.  Laws dictating what bathroom a person can use, who can play 

sports, what medications a person can take, or even something as basic as 

what name is on your passport would be struck down.  Being trans or gay 

would be valued under a true sexual ethics, one that prioritizes respect.  The 

task of teasing through the contours of a queer ethics of sexual acts remains 

to be completed.  Yet this Article provides guidance in that endeavor to the 

lawyers, judges, academics, and activists who wish to achieve erotic justice.  

CONCLUSION 

Erotic justice, then, is both a critique of the legal principles that rank 

sexual acts and repress the people who engage in them, and also a 

commitment to building new legal frameworks that promote dignity, 

autonomy, and sexual expression.  While law cannot achieve these goals 

alone, erotic justice calls on courts, scholars, and advocates to use its 

principles to recenter those who are marginalized by the current framework 

to counter the reversion of rights and recognition that queer communities 

achieved over the past two decades.  This Article posits that the pursuit of 

erotic justice is not only possible, but it is also necessary.  
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