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I. INTRODUCTION

In autumn 1989, a majority of the East German population
turned against and overthrew the SED (Socialist Unity Party, the
East German ruling party) regime. As is known, the change of sys-
tems in eastern Germany led directly to German unification. On
23 August 1990, the first freely-elected East German parliament an-
nounced East Germany’s accession to the jurisdiction of the West
German Basic Law (the West German constitution),! beginning on
8 October 1990. Thus the rules of the Federal Republic were ap-
plied nearly without exception to the post-communist society of the
former GDR. The Basic Law, and the entire legal system that had
emerged and developed in the Federal Republic, were extended to
the territory of East Germany, and societal relationships in the for-
mer GDR were immediately altered to conform to the standards of
the new legal system. Deviations from the Basic Law were possible
only until 31 December 1992,2 in areas where complete adaptation
to the constitutional order could not yet be achieved because of
differing conditions. Thus it was constitutionally established that
even the exceptional transition period would proceed according to
the principles of the Basic Law.

Termination of pregnancy had been approached differently in
the two German states. West Germany had employed a “grounds
for termination” (Indikations) system (allowing abortion only under
specified circumstances), East Germany a “stipulated period”
model (Fristenregelung) (permitting abortion during the first tri-

* Doctorate in law, Humboldt University (East Berlin), 1977; professorial qualification,
Humboldt University, 1984; professor of public law, constitutional law, and legal theory,
Humboldt University; clerk for Professor Dieter Grimm, justice of the Constitutional
Court, 1993-95.

1 This was accomplished under Art. 23 of the Basic Law (in its former version), which
in its first sentence established the jurisdiction of the Basic Law (“GG”), and in its second
sentence declared the right of “other parts of Germany” to unilaterally announce their
accession to the jurisdiction of the Basic Law. By “other parts of Germany,” Art. 23 (2)
meant those areas of the German Reich in its 1937 borders that were not yet covered by its
first sentence.

East Germany, the territory of which lay within this area, took advantage of this right
through its declaration of accession of 23 Aug. 1990. The accession went into force on 3
Oct. 1990.

2 This was provided for in Art. 143 (1) of the Basic Law, created for the purpose of
German unification.
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mester). The negotiations leading up to the Unification Treaty®
showed that replacement of the GDR’s stipulated period model
with the existing grounds-for-termination model in the eastern
German states was out of the question. Especially for the women
involved, a groundsfortermination model was viewed as
recriminalization and discrimination. Their expectations of the
change of systems and German unification had been democratiza-
tion and increased freedom, not loss of a self-determination they
had taken for granted. The founding documents of the Independ-
ent Women’s Organization* reveal that the women who actively
worked for change were hoping primarily for progress, greater de-
mocracy and the right to self-determination; thus the original writ-
ings of the new eastern German women’s movement® did not
mention Paragraph 218 of the Criminal Code® at all. To East Ger-
man women, self-determined pregnancy was a right no longer
open to discussion. Therefore, reform of western German abor-
tion rights was one of the basic requirements in negotiating Ger-
man unity,” and the unified German government was expected to
legislate on abortion. The reform occurred in the following steps,
which this article will discuss in greater depth.

The Unification Treaty required passage of legislation the 31
December 1992 that would “provide better guarantees than exist at
present in both parts of Germany for protection of unborn life and
opportunities for pregnant women to deal with their conflicted sit-
uation, particularly through legally-anchored rights for women, es-
pecially rights to counseling and social assistance.” Until such
reform was adopted, the differing systems for punishing abortion
would remain in force in the two parts of Germany.®

3 Art. 31 (IV) of the Vertrag zwischen der Bundesrepublik Deutschland und der Deutschen
Demokratischen Republik iiber die Herstellung der Einheit Deutschlands (Einigungsvertrag) (Unifica-
tion Treaty) of 31 Aug. 1990, BGBI. II, at 889 [hereinafter EVertr]. See also KLAUS STERN &
BrunNO SCHMIDT-BLEIBTREU, EINIGUNGSVERTRAG UND WAHLVERTRAG (1990).

4 Unabhdingiger Frauenverband, a women’s organization that emerged and helped fur-
ther the East German “revolution” in the autumn of 1989.

5 See Ohne Frauen ist kein Staat zu machen, 71 ARGUMENT EXTRA (special ed., 1990).

6 Paragraph 218 of the Criminal Code is the section of the Code that prohibits per-
formance of abortions in the Federal Republic. It is 2 common shorthand used when
referring to abortion laws in Germany.

7 See Wolfgang Schauble, Der VErRTRAG 229, 232 (1991).

8 On the basis of the Unification Treaty of 31 Aug. 1990, in conjunction with the
Unification Treaty Law of 23 Sept. 1990 (BGBI. 11, at 885), sezin particular Art. II, Chapter
111, Issue area G, sec. 1, no. 1), § 153 of the East German Criminal Code of 12 Jan. 1968, in
its new version of 14 Dec. 1988 (Gesetzbl. DDR. I, 1989, at 33), amended in the 6th Crimi-
nal Law Amendment Act of 29 June 1990 (Gesetzbl. DDR. I, at 526), remained in force on
eastern German territory. This was also true of the provisions of the Law on Interruption
of Pregnancy of 9 Mar. 1972 (Gesetzbl. DDR. ], at 89) and its implementing regulations
(Gesetzbl. DDR. 11, at 149).
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The new legislation was first taken up in a Law to Assist Preg-
nant Women and Families of 27 June 1992.° The Bavarian state
government and 249 members (37.6%) of the German Bundestag,
the lower house of Parliament, thereupon petitioned for constitu-
tional review of the law.?

On the basis of this petition, the Constitutional Court handed
down a preliminary injunction on 4 August 1992 preventing several
parts of the Law to Assist Pregnant Women and Families of 27 June
1992 from going into effect.! It also went further, determining
that the provisions in Art. 4 of the Fifth Criminal Law Reform Act
of 18 July 19742 would remain in effect for the interim and would
apply to the territory of the former East Germany.'®

On 28 May 1993, a panel of the Constitutional Court decided
that parts of the Law to Assist Pregnant Women and Families vio-
lated the Basic Law.'* For these parts of the Law, which it nullified,
the Court accepted the preexisting arrangement, the grounds-for-
termination model, until 15 June 1993; for the period from 16
June 1993 until new, constitutional legislation could be adopted, it
issued its own transitional rules.

On 29 June 1995, the Bundestag adopted an Amended Law to
Assist Pregnant Women and Families, translating the holding of
the Constitutional Court into law.’®> Following adoption by the up-
per house of Parliament, the Bundesrat, the amended law went into
effect, essentially unchanged, on 1 October 1995.16

9 See infra note 86 and accompanying text.

16 Such review is governed by Art. 93 (2) of the Basic Law and § 13 no. 6 of the Consti-
tutional Court Law (Bundesverfassungsgerichtsgesetz) [hereinafter BVerfGG]. It regulates the
so-called Normenkontrollverfahren, in which the court reviews the validity of laws. Upon peti-
tion by the federal government, state governments, or one-third of the members of the
Bundestag, the Constitutional Court may decide whether a norm of federal law, including a
parliamentary law, is in conformity with the Basic Law. If the Court finds it unconstitu-
tional, it can declare the law null and void or order the legislature to change the law,
setting a deadline for such change.

11 Specifically, Art. 13 (1) and Art. 16.

12 BGBL. I, at 1297, amended by Art. 3 and Art. 4 of the Law of 18 May 1976, BGBL. I, at
1213.

13 See Constitutional Court decision, 86 BUNDESVERFASSUNGSGERICHTSENTSCHEIDUNGEN
(collected decisions of the Constitutional Court) [hereinafter BVERFGE], at 390; BGBL. 1,
1992, at 1585. The preliminary injunction was repeated in a decision of 25 Jan. 1993,
BGBIL. 1, at 270.

14 See infra notes 96-98 and accompanying text.

15 See infra note 112 and accompanying text.

16 BGBL. I, at 1050.
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II. Tue IntTiaL LEGAL SITUATION IN THE Two GERMAN STATES

A. The History of Legal Regulation of Abortion before the Division
of Germany

Paragraph 218 of the German criminal code contains a gen-
eral prohibition on abortion, making it a criminal offense to kill
the fetus of a pregnant woman. Originally, in 1871, Paragraph 218
read:

A pregnant woman who, with premeditation, aborts her fetus or
kills it in the womb will be punished with up to five years in a
penitentiary. If mitigating circumstances are present, imprison-
ment of not less than six months will result. The same provision

will apply to anyone who, with the consent of the pregnant wo-

man, uses on her or gives to her the means of abortion or

killing.

The criminal provisions of Paragraph 218 were essentially
based on §§181 and 182 of the Criminal Code for the Prussian
States of 14 April 1851.17 These provisions served as a model for
the Criminal Code of the North German Union of 31 May 1870,'8
which was in turn adopted verbatim into the Criminal Code for the
German Reich of 15 May 1871.° Only after a decision by the
Reich Supreme Court of 11 March 1927 did the law recognize ne-
cessity that took precedent over law where medical grounds were
present. If a serious threat to the life or health of the woman could
not be averted in any other way, an abortion was deemed not to be
illegal if the operation was undertaken with the woman’s consent
and according to the rules of medicine.

The history of Paragraph 218 is a history of vain attempts at
reform. In 1911, responding to a 1909 bill introduced by the Reich
Office of Justice, Professors Wilhelm Kahl, Karl von Lilienthal,
Franz von Liszt and James Goldschmidt called for a reduction in
penalties. In the Weimar Republic, there were many legal initia-
tives to reform § 218. Some of them aimed to strike §§ 218 to 220
of the Criminal Code®® entirely, while others proposed ending pen-
alties for abortions during the first three months of pregnancy.!
These attempts were all unsuccessful.

17 Gesetz-Sammlung, at 101.

18 Bundes-Gesetzblatt des Norddeutschen Bundes, at 197.

19 RGBI., at 127.

20 These were the sections governing abortion.

21 Thus one petition, made on 31 July 1920 in the Reichstag by Ms. Schuch, Professor
Radbruch, and 58 other members of the SPD (Social Democratic) parliamentary group,
proposed that abortion be legal “if undertaken during the first three months of pregnancy
by the pregnant woman or a state-certified doctor.”
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The criminal provisions of §218 and related paragraphs re-
mained unchanged for more than fifty years. Not until 1926 were
the penalties modified. The basic punishment remained imprison-
ment, but only professional abortionists were threatened with har-
sher prison sentences (Zuchthausstrafe).*®

In 1935, under the Nazi regime, the amended Law to Prevent
Genetically Defective Offspring® established conditions under
which abortion was permissible for medical reasons. The Nazis
generally viewed abortions from the point of view of “protecting
the strength of the nation” and resisting “attacks on the vitality of
the nation” and “attacks on race and heredity.” Their purpose was
to introduce stricter punitive measures. Penalties were significantly
stiffened by the Implementing Directive on Protection of Marriage,
the Family and Motherhood of 1943.2¢

B.  Regulation of Abortion in the Federal Republic of Germany

Under the Basic Law, adopted by West Germany in 1949, at-
tempts to reform abortion laws underwent a fundamental change.
Debates raged not only about eliminating criminal prosecution
and the social harmfulness of the behavior being punished, but
also over whether pregnancy termination was compatible with the
constitutional order of the Basic Law. Against the backdrop of the
Nazi crimes, the Parliamentary Council®® had placed at the head of
its list of basic rights the rule, “[t]he dignity of the human being is
inviolable.” As a fundamental constitutional principle,® the pro-
tection of human dignity*” cannot be changed by constitutional
amendment.?® In addition, also as a reaction to the Nazi period
and its “Final Solution of the Jewish Question” (extermination of
“racially worthless” or “unworthy” lives, forced sterilization, medi-

22 German law at the time distinguished between imprisonment and hard time
(Zuchthausstrafe) involving forced labor and loss of honor.

23 Gesetz zur Verhiitung erbkranken Nachwuchses, amended version, 26 July 1935,
RGBL 1, at 773, specifically § 14 (1).

24 Verordnung zur Durchfiihrung der Verordnung zum Schutz vonn Ehe, Familie und
Mutterschaft of 18 Mar. 1943, RGBL. 1, at 169.

25 This was a panel of 65 members charged with working with the Allied powers to draft
and discuss a Basic Law. The members were elected from the parliaments of the states in
the American, English and French zones of occupation. The Parliamentary Council met
for the first time on 1 Sept. 1948. It concluded its work on 8 May 1949 with a final ballot in
which it adopted the Basic Law by a vote of 53 to 12.

26 Constitutional Court decision, 6 BVERFGE 32, 36.

27 Art. 1 (1) of the Basic Law.

28 Art. 79 (3) of the Basic Law prohibits certain changes to that law, including changes
to the protection of human dignity, the democratic, republican and social welfare princi-
ples, and the principle of the rule of law.
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cal experimentation on living subjects, and torture) the Basic Law
established a right to life and bodily inviolability.?®

The right to life is a right to live; life is bodily existence. The
basic right to life was promulgated in 1949 as a defensive right
against the state, aimed in particular at preventing state-sponsored
interference with life. In Germany, these include, for example, the
imposition and execution of the death penalty, fatal shots by police
officers, and state requirements that soldiers, police officers, fire
fighters and others risk their lives or health on the job. Only in the
course of the debate on abortion was this transformed into the
state’s duty to protect life. The criminal law debate on pregnancy
termination became a debate about the protection of potential life.
It was demanded that new abortion legislation take account of the
basic principle of the inviolability of potential life. The debate on
reforming Paragraph 218 thus became a fundamental debate on
balancing the unborn child’s right to life against the pregnant wo-
man’s human dignity, as well as her right to free development of
her personality.?®

At first, in this constitutional debate on protection of life, re-
form of Paragraph 218 proved unsuccessful. The first Criminal Law
Reform Act®® in 1969 merely reduced the severity of punishment
for self-abortions by eliminating the most aggravated case. Abor-
tion performed by others was reduced to a misdemeanor.

Not until the Fifth Criminal Law Reform Act®? in 1974 did
abortion law undergo fundamental reform. Generally, anyone ter-
minating a pregnancy later than thirteen days after conception was
criminally liable.?® However, the new law provided that abortions
performed by a doctor with the woman’s consent would not be
punishable under Paragraph 218 if no more than twelve weeks had
passed since conception (this is known as the Fristenregelung, or
“stipulated period model”).?* After the twelve-week deadline, abor-

29 Art. 2 (2) sent. 1 of the Basic Law.

30 The right to free development of the personality is a basic constitutional right en-
shrined in Art. 2 (1) of the Basic Law.

31 BGBI. 1, 1969, at 645. This was the first comprehensive reform of the criminal code.
It made 99 changes, with significant practical effect on criminal law. They included the
sections described here on abortion law, which changed again in 1976. In my opinion,
however, little of significance was altered in comparison with the Reich criminal provisions,
aside from wording such as the replacement of “killing” with “abortion” and “hard labor”
with “imprisonment.” The heart of the law, imprisonment of up to five years, remained.

32 Gesetz zur Reform des Strafrechts, BGBI. I, 1974, at 1297.

33 Id. at § 218 (1).

34 Id. at § 218 (a).
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tions would not be punishable under Paragraph 218 if medical®® or
eugenic®® grounds for abortion were present.

The Fifth Criminal Law Reform Act proposed by the gov-
erning party,” which retained the provisions making abortion fun-
damentally illegal, was thus rejected. The explanation
accompanying this government draft acknowledged that a stipu-
lated period model could fulfill health-policy expectations only if
every abortion in the first three months were legal. However, this
was thought to violate constitutional values, as human life even
before birth was constitutionally protected. In addition to medical
and eugenic grounds, the government bill also would have pro-
vided for “ethical” (criminological) grounds®® and “social” or “cri-
sis” grounds?® for allowing abortion.

The bill proposed by the party in power did not even come
before the Bundestag; instead, the stipulated period model pro-
posed by the SPD (Social Democratic Party) and FDP (Free Demo-
cratic Party) parliamentary groups was adopted. The following
considerations were decisive: “[t]he stipulated period model does
not abandon the concept of the unborn fetus’s right to and need
for protection. The advocates of this bill simply believe that crimi-
nal law, in its present form, is not the appropriate means. . . .

35 Medical grounds for abortion, also called “socio-medical” grounds, are present today
when an abortion is medically indicated; that s, if it is, according to current medical knowl-
edge and practice, a reasonable and suitable means of preventing the risks specified in the
law. Section 218 (b)(1), Gesetz zur Reform des Strafrechts. See also § 218 (2)(1)(2) in its
former version; for discussion of § 218 (a); sez also LACKNER, KOMMENTAR zuM STGB n.3
(18th ed. 1989).

36 Eugenic grounds for abortion (also called “embryopathic,” “genetic,” or “childish”)
are considered to exist in case of certain illnesses in the fetus, regardless of whether the
pregnant woman caused or could have avoided the damage to the fetus. Such illness must
not be an absolutely certain prognosis, but merely a serious possibility. The woman cannot
be required to carry the child to term if the damage to the child is so serious that, even
recognizing its right to life, caring for and raising it would be an unacceptable burden on
the pregnant woman, financially or in regard to time and energy. Paragraph 218 (b)(2).
See LACKNER, supra note 35 at n.4.

37 BT-Drucks 58/1972.

38 Also described as humanitarian or rape grounds, these are considered to be present
if pregnancy results from a criminal act. Rape, though not marital rape, is the primary
crime involved. Incest also does not fall within this provision’s scope. Here there is no
need for case-by-case consideration of the extent to which this would create an unaccept-
able burden on the woman, as the legislature assumed that carrying the pregnancy to term
in such cases would always constitute an unacceptable burden. See LACKNER, supra note 35,
at n.5.

39 Under this draft, social grounds allowed termination of pregnancy to protect the
woman from serious difficulties, provided such difficulties could not be prevented in any
other way that was not unduly burdensome to the woman, and if no more than 12 weeks
had passed since conception. In general, the social or crisis grounds for abortion are used
to refer to family, financial or other difficulties that reach the level of seriousness of the
other grounds for abortion. The burden on the pregnant woman is weighed against the
unborn child’s right to life. Id. at n.6.
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Counseling and aid must (and can) be used to intervene in preg-
nancy termination before the pregnant woman takes the decisive
step.”® To undergird this criminal law reform with socio-political
measures, the Bundestag, acting on a petition by the SPD and FDP
parliamentary groups,*! adopted the Law on Measures to Supple-
ment the Fifth Criminal Law Reform Act on 21 March 1974.*2 This
provided a right to medical counseling on questions of contracep-
tion, as well as medical assistance in legal pregnancy termination,
paid by the national health and social security systems.*® The de-
bate over the law was fought out before the Constitutional Court
even before the legislative process was completed. On 21 June
1974, three days after passage of the law, the Constitutional Court,
acting on a petition by the state of Baden-Wiirttemberg, handed
down a preliminary injunction preventing § 218 (a), the heart of
the stipulated-period system, from taking effect. The medical, eu-
genic and ethical grounds for abortion continued, however, to ap-
ply during the first twelve weeks after conception.**

The Court’s decision of 25 February 1975 then held that
§ 218 (a) violated the Basic Law*® and was thus null and void.
Pending passage of new legislation, the Court directed that the
medical and eugenic grounds for abortion remain in force.*” In
addition, it introduced criminological grounds where pregnancy
occurred as a result of certain stipulated crimes.*® Where a “crisis”
grounds for abortion was present, the Court found punishment
under § 218 inappropriate.

Thus the interim system established by the Constitutional
Court provided for a grounds-for-termination model. The Court
issued its own decree to establish such a model.*® By way of this

40 BT-Drucks 7/1981 (new), 9/10.

41 BT-Drucks 7/376.

42 Strafrechtsreform-Erganzungsgesetz (StREG).

43 See BT-Drucks 7/1753 and German Bundestag, 7th electoral period, 88th session,
stenographic report, 5769.

44 Constitutional Court decision, 37 BVERFrGE 324; BGBI. I, 1974, at 1309.

45 Gonstitutional Court decision, 39 BVerrGE 1-96.

46 The law was found 1o violate Art. 2 (2) (1), in conjunction with Art. 1 (1), of the
Basic Law. This means the fetus is protected by the Basic Law, and that this protection
takes precedence over the woman’s right of self-determination.

47 Section 218 (b). Paragraph 219 of the Criminal Code also remained in force; it
forbade access to equipment or means used for abortion for normal persons.

48 These included crimes under §§ 176-79 of the Criminal Code, specifically sex crimes
such as rape and sexual abuse of children.

49 It did so on the basis of § 35 of the Constitutional Court Law (BVerfGG), which
allows the court to determine in its holding who is to implement its decision, and also, in
certain cases, in what way it is to be implemented. The Court thus controls the way in
which its decisions are executed; it may issue its own rules or require other government
bodies to do so. This rule gives the Court general authority, with which it can overstep the
usual bounds of authority.
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model, it sought a middle ground between illegality and a stipu-
lated period model. That is, the Court itself created the grounds-
for-termination model.>®

In accordance with the Court’s decision, the legislature
adopted the Fifteenth Criminal Law Reform Act of 18 May 1976,
which remained in force until 15 June 1993. The heart of this regu-
latory system was a new § 218 (a), which read:

§ 218 (a). Grounds for Abortion

(1) Interruption of pregnancy is not punishable under § 218 if
1. the pregnant woman has given her consent, and

2. the interruption of pregnancy is indicated based on medical
findings, taking into account the present and future living stan-
dards of the pregnant woman, in order to prevent a danger to
life or danger of serious harm to the physical or psychological
health of the pregnant woman, and the danger cannot be
avoided in any other way that may reasonably expected of her.
(2) The requirements of sec. 1 (2) are also considered to have
been fulfilled if, based on medical findings,

1. convincing reasons exist to believe that the child would suf-
fer, as a result of heredity or harmful influences prior to birth,
from incurable damage to its health that is so grave that the
pregnant woman cannot be required to continue the
pregnancy,

2. an illegal act under §§ 176 to 179 has been perpetrated
against the pregnant woman, and there are convincing reasons
to believe that the pregnancy is a result of the act, or

3. interruption of the pregnancy is otherwise indicated in or-
der to avoid placing the pregnant woman in a desperate situa-
tion, which

a) is so serious that the pregnant woman cannot be required to
continue the pregnancy, and

50 In the grounds for termination (so-called Indikationen, or indicators) described in
the early version of § 218 (a), quoted infra, exceptional cases are indicated in which abor-
tion, though fundamentally criminal, is “notillegal.” A great deal of controversy rages over
the meaning of “not illegal,” for the legislature purposely left the legal nature of the
grounds for termination open. However, it can be seen in the legislative history that the
grounds for termination were overwhelmingly considered to be justificatory grounds. This
means that though abortion satisfied the definition of the criminal fact situation under
§ 218 (1) at the time (“[a]nyone terminating a pregnancy will be . .. punished”), this
termination was not illegal if grounds for termination were present, just as manslaughter is
not illegal—is justified—in self-defense. Most writing on the subject agrees with this defini-
tion of grounds for termination as justification. However, an opposing view sees the
grounds for termination as occupying a “lawless space,” or classes them at a different
“level” of crime. For example, some have classed all except medical grounds among ex-
cuses, one step “below” justification. If an offender is “merely” excused, she may escape
punishment just as a justified offender would, but the intensity of the legal system’s disap-
proval is different.

51 BGBI. I, at 1213-15. This law reform concerned only § 218 and related paragraphs.
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b) it cannot be avoided in any other way that may reasonably be
expected of the pregnant woman.

(3) In the case of sec. 2 (1), no more than 22 weeks may have
passed since conception; in the cases of sec. 2 (2) and (3), no
more than twelve weeks.

C. The 1975 Abortion Decision

The question to be answered in the 1975 case was whether the
so-called stipulated-period model enacted as part of the Fifth Crim-
inal Law Reform Act, under which abortion in the first twelve
weeks after conception went unpunished under certain conditions,
was compatible with the Basic Law. Even in the legislative process
surrounding the Fifth Criminal Law Reform Act, the debate be-
tween the grounds-for-termination model and the stipulated-pe-
riod model centered on the question of each model’s
constitutionality. The grounds-for-termination model was linked
in a one-sided manner with the absolute right to life of the unborn
fetus. The stipulated-period model, on the other hand, was identi-
fied with a woman’s right of self-determination. The Constitu-
tional Court had to decide between these two extremes, ultimately
declaring the stipulated-period model unconstitutional.

The Court’s decision to void the 1975 stipulated-period model
was based on three grounds. Because the decision was made in a
climate of serious social tension and embodied a search for com-
promise, the opinion contains varying and sometimes contradic-
tory tendencies. Only by looking at the decision as a whole does
the compromise character, the “mediating position”®? of the deci-
sion in resolving this social conflict, become clear.

1) The Rights of Unborn Life

The starting point of the decision was the statement, “Article 2
(2)(1) of the Basic Law protects life developing in the mother’s
body as an independent right.”*® Yet, by allowing a grounds-for-
termination model for abortion, the Court qualified that state-
ment, recognizing that not all life is the same. The unborn life
needs the pregnant woman, while protecting this life requires af-
fecting or limiting the pregnant woman’s self-determination. Thus
the decision assumes unborn life has specific characteristics—it is

52 See ALBIN ESER, SCHWANGERSCHAFTSABBRUCH: AUF DEM VERFASSUNGSGERICHTLICHEN
PRUFSTAND, RECHTSGUTACHTEN IM NORMENKONTROLLVERFAHREN ZUM SCHWANGEREN- UND
FAMILIENHILFEGESETZ VON 1992, 4647 (1994).

53 39 ENTSCHEIDUNGEN DES BUNDESVERFASSUNGSGERICHTS 1, 36 (official compilation of
constitutional court decisions) [hereinafter BVERFGE ].
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life with and through the mother. “There is no doubt that the
natural connection between the unborn life and the mother cre-
ates a special relationship for which there are no parallels in other
areas of life.”>*

The decision viewed non-medical as well as medical grounds
for termination as time-limited, as shown by the court order con-
nected with the 1975 decision. This directive retained the legally-
established period of 22 weeks for the eugenic grounds for termi-
nation, provided a 12-week period in which criminological grounds
could be applied, and allowed the judge to refrain from punish-
ment in case of social grounds for termination within that period.
Without qualifying protection of unborn life in this way, the Court
could only have decided against abortion under any circumstances
in making this choice between destruction of life through abortion
and interference with self-determination through continued

pregnancy.
2) The State’s Duty to Protect Unborn Life

The Court spoke repeatedly of the state’s duty:

[T]he state’s duty to protect every human life can therefore al-
ready be derived directly from Art. 2 (2) (1) of the Basic Law. In
addition, it arises from the express provisions of Art. 1 (1)(2) of
the Basic Law; for developing life shares in the protection of
human dignity provided by Art. 1 (1) of the Basic Law.

The state’s duty of protection is comprehensive. It not only, of
course, forbids direct attacks by the state on unborn life, but
requires the state to protect and promote this life—that is,
above all, to protect it from illegal attacks on the part of others.
The state’s duty to protect developing life also exists in principle
in relation to the mother.?®

In its decision, the Constitutional Court not only clearly stated
that unborn life must be protected by the state, but also dealt with
the ways in which the state was to carry out the protective duty. “In
principle, the legislature . . . is not obligated to take the same penal
measures to protect unborn life that it would consider necessary
and proper to protect born life.”® It could “express the funda-
mentally required legal disapproval of abortion in ways other than
threat of punishment.”” Criminal penalties should only be “used

5¢ 39 BverrGE at 42; See also G. Jeruschek, Werdendes Leben versus ungeborenes Leben. Zum
Schutzgut des § 218 Strafgesetzbuch, Goltdammer’s Archiv 483, 484 (1988).

55 39 BverrGE at 41-42.

56 Id. at 45.

57 Id. at 46.
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as a last resort if effective protection of life can be achieved in no
other way.”® The state’s protective duty required that the legisla-
ture legally disapprove of abortion, but threaten punishment only
if imperative for effective protection of life. In the discussion of
legal disapproval of abortion, two lines of argument intersect. The
first is geared towards the legislature’s freedom and the actual ef-
fectiveness of its measures in protecting life, while the second con-
siders legal disapproval to be the main task.

3) Balancing and the Relative Priority of Protection of Life over
the Right of Self-Determination

“The legal system may not make a woman’s right of self-deter-
mination the sole guidepost in its regulations. The state must as-
sume there is a fundamental duty to carry a pregnancy to term, and
must see an interruption as fundamentally wrong.”*® Within the
constitutional order, human life, including unborn life, was consid-
ered a supreme value;®® therefore, the result of a balancing test
between an unborn life and the self-determination of the mother
was predetermined. At the same time, however, the Court decision
placed a restriction on the determination of which value received
priority. This priority does not apply as an absolute, but only “in
principle for the entire period of pregnancy.”® The pregnant wo-
man is required to limit her right of self-determination and give
precedence to protection of life only if such precedence can be
reasonably expected of her. The Court accepted undue hardship
(Unzumutbarkeit) as grounds for abortion not only if the mother’s
life is in danger, but also if other grounds are present.

The precedence of protection of life over the right of self-de-
termination is recognized by the opinion only in principle—that is,
not in every case. In cases “in which continuation of pregnancy
cannot be reasonably expected of the woman,”®? the precedence of
protection of life over the right of self-determination is trumped.
The opinion specified medical, eugenic, ethical or criminological,
and social grounds for termination as “conflictual situations that,
in general, permit no clear-cut moral judgment and may rank as
worthy decisions of conscience in making the decision to abort a

pregnancy.”s?

58 Id. at 47.
59 Id. at 44.
60 Id. at 42.
61 Jd. at 43.
62 Id. at 53.
63 Id. at 48.
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D.  Regulation of Abortion in the German Democratic Republic

Unlike the West German constitutional system, the East Ger-
man constitutions of 1949 and 1968-74 contained no provisions on
the protection of life. Nor did East Germany have a constitutional
court or a body of constitutional jurisprudence. Thus the East Ger-
man discussion on retention of Paragraph 218 was a basic debate
on reform of criminal, motherhood, child, and family law. The
only question relevant to fundamental principles was the extent to
which legal regulation of abortion impinged on a woman’s right to
self-determination.

Immediately following establishment of the GDR, legal ar-
rangements for women and mothers were specifically targeted for
improvement with the Law on Protection of Mothers and Children
and the Rights of Women.®* Access to abortion, however, re-
mained limited. Although the law eliminated criminal sanctions
against the women involved,®® abortions were permitted only for
medical reasons. The assumption behind this legal arrangement
was that general living standards, medical care for mothers and
children, and the disappearance of discrimination against women
and out-of-wedlock children would leave no justification for termi-
nation of pregnancy.

Government commissions determined, at the woman’s re-
quest, whether an abortion on medical grounds would be permit-
ted. Over time, these medical grounds took on a social welfare
component through the incorporation of an expanded concept of
health.®® Social welfare grounds were expressly introduced in
1965; they included the future living standards and developmental
conditions of both the woman and the expected child.5”

The commissions varied greatly in their use of discretion in
determining social welfare grounds for abortion; added to this was
the general lack of effective administrative law remedies. Empirical
studies on the work of these commissions thus reached very critical
conclusions. “The necessity of presenting one’s own problems and
circumstances to complete strangers, having to give an accounting
of how one lives and views life, is felt to be very humiliating. . . .
The gap between those who made the decision but were com-

64 Gesetz tiber den Mutter- und Kinderschutz und die Rechte der Frau (Law on Protection of
Mothers and Children and the Rights of Women), Law of 27 Sept. 1950, Gesetzbl. DDR. I,
at 1037 (MKSchG).

65 Id. at § 11.

66 See U. Fritsche & J. Rothe, Sozialdemokratische Aspekte bei der Schwangerschaftsunter-
brechung, in 21 ZEITSCHRIFT FUR ARZTLICHE FORTBILDUNG 1132 (1975).

67 Instructions for application of § 11 MESchG, Verfugungen und Mitteilungen des
Ministeriums fiir Gesundheitswesen 1965, no. 22/24, at 185.
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pletely unaffected by its consequences, and the women who had to
obey, but bore the consequences of the decision for the rest of
their lives, could not be bridged.”®®

In 1972, with no prior public debate, the parliament (Volk-
skammer) adopted a law introducing the stipulated-period model.%®
It granted every pregnant woman the right to an abortion by a doc-
tor in an obstetrical-gynecological facility within twelve weeks of
conception.” In addition, §§ 153-155 of the GDR Criminal Code
remained in effect:

§ 153 Illegal Interruption of Pregnancy

(1) Anyone who interrupts a woman’s pregnancy in violation of
legal regulations is punishable by up to three years’ imprison-
ment or suspended sentence.

(2) Similarly, anyone who encourages or supports a woman in
interrupting her pregnancy herself or undergoing an illegal
pregnancy termination will be punished. The statute of limita-
tions is three years.

§ 154 Involuntary and Commercial Pregnancy Termination

(1) Anyone who performs the act without the pregnant wo-
man’s consent, or acts as a business or otherwise to his profit, is
liable to one to five years’ imprisonment.

(2) Similarly, anyone who urges a woman to undergo a preg-
nancy interruption through abuse, violence or threat of serious
disadvantage will be subject to punishment.

§ 155 Aggravated Cases

Anyone who negligently causes serious health damage or death

to a pregnant woman through offenses under §§ 153 or 154 is
subject to from two to ten years’ imprisonment.

III. TaE CoMPARATIVE EFFECT OF THESE ARRANGEMENTS IN THE
Two GERMANIES

The broad penalization of abortion in the two German states
led many women to place themselves in danger by going to non-
professional abortionists or even trying to perform self-abortions.
Overall, criminal laws against abortion in West Germany before
1975 and East Germany before 1972 were almost completely inef-
fective. In West Germany, abortion figures range from 400,000 to
over one million in the mid-60s. Following the invention and

68 Anita Grandke & Ilona Stolpe, Uberlegungen zur Fristenlosung in der DDR, KRITISCHE
Justiz 216 (1992).

69 Gesetz tiber die Unterbrechung der Schwangerschaft (Law on Interruption of Pregnancy) of
9 Mar. 1972, Gesetzbl. DDR. I, at 89.

70 Id. at § 1(2).
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spread of hormone-based contraception, the number sank; esti-
mates run between 200,000 and 400,000 abortions. After 1975,
the number of abortions in West Germany dropped significantly.
Even in 1970, when hormone-based contraceptives had become
generally available, between 190,000 and 300,000 abortions were
still performed in West Germany.” In subsequent years, however,
scientific studies reported lower abortion figures of between
120,000 and 140,000.” Depending on how one calculates unre-
ported cases, the ratio of abortions to births was between one to
one and one to three, and later, between one to two and one to
four.” This was accompanied—despite the fact that illegal abor-
tions were common knowledge—by a decreasing number of con-
victions. Ultimately, illegal abortions led to no more than a
hundred convictions.”*

Before the introduction of the stipulated-period model in East
Germany, there were approximately 20,000 legal abortions and an
estimated 60,000 to 80,000 illegal abortions per year.” As late as
1971, at least 31 women lost their lives in East Germany from illegal
abortions. After the Law on Interruption of Pregnancy’® went into
force, there was an increase in abortions for approximately one
year, including both legal and estimated illegal (unreported) abor-
tions. This was followed by a gradual decrease to figures below the
estimated number of unreported abortions. Because of the intro-
duction of contraceptives and the uncertainty associated with it,
there was a renewed increase in the years 1978-1982. At the same
time, however, these years saw the highest birth rate and number
of births since passage of the abortion law.

The following charts present the overall development of
births, fertility (number of births per 1,000 women between 15 and
45 years old) and abortions in East Germany between 1970 and
1989:

71 H.G. Koch, Landesbericht Bundesrepublik Deutschland, in 1 SCHWANGERSCHAFTSABBRUCH
IM INTERNATIONALEN VERGLEICH 17, 234 (Eser & Koch eds., 1988).

72 See]. von Baross, Schwangerschafisabbriiche an Frauen in der Bundesrepublik, PRo-FaMILIA-
Macazmn 27 (1986); K. Lieb], ERMITTLUNGSVERFAHREN, STRAFVERFOLGUNGS- UND SANKTION-
SPRAXIS BEIM SCHWANGERSCHAFTSABBRUCH 75, 80 (1990); Koch, supra note 71, at 236. The
cited figures were confirmed by annual figures collected by the Federal Statistics Office.

73 See Minutes of the Special Committee of the German Bundestag on Criminal Law
Reform, 7th electoral period, 1466; Koch, supra note 71, at 234.

74 See B. HOLZHAUER, SCHWANGERSCHAFT UND SCHWANGERSCHAFTSABBRUCH 332 (1989).

75 See KH. MEHLAN, WUNSCHKINDER, FAMILIENPLANUNG, ANTIKONZEPTION UND
ABORTBEKAMPFUNG IN UNSERER ZEIT 62 (1974).

76 See supra note 64.
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Year Births Fertility Abortions
1970 232 929 70.1 unknown
1973 180,336 52.4 113,232
1974 179,127 51.5 99,757
1975 181,798 52.3 88,736
1976 195,483 55.9 83,207
1977 223,152 63.1 80,145
1978 232,151 64.6 79,087
1979 235,233 65.0 85,135
1980 245,132 67.4 92,103
1981 237,476 65.2 95,5655
1982 240,102 66.1 96,414
1983 233,756 64.5 94,096
1984 228,135 63.2 92,556
1985 227,648 63.8 90,254
1986 222,269 62.9 85,725
1987 225,959 64.4 83,834
1988 215,734 61.8 80,840
1989 198,913 62.0 73,899

In West Germany, figures for births,”” fertility and abortions
between 1970 and 1989 were the following:

Year Births Fertility Abortions’®
1970 810,808 67.2 —
1971 778,526 63.9 —_
1972 701,214 56.8 —
1973 635,633 51.1 _—
1974 626,373 49.9 —_
1975 600,612 47.6 —
1976 602,851 47.5 —_
1977 582,344 45.5 54,309
1978 576,468 44.5 73,548
1979 581,984 44.3 82,788
1980 620,657 46.7 87,702
1981 624,557 46.7 87,535
1982 621,173 46.2 91,064
1983 594,177 44.2 86,529
1984 584,157 43.6 86,298
1985 586,155 44.1 83,538
1986 625,963 47.6 84,274
1987 642,010 49.0 88,540

77 These are live births.

78 West Germany began keeping national statistics on abortion after the reform of
§ 218 (22 June 1976). Given the difficulty of ensuring complete reporting during the
initial phase, it must be assumed that these figures underestimate.
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1988 677,259 — 83,784
1989 681,537 51.6 75,297
1990 — — 78,808

East Germany’s statistics on abortion are comparable only if
West Germany’s figures are supplemented by estimated unre-
ported abortions. After the stipulated-period model was adopted
in East Germany, there was no longer any reason to assume the
existence of unreported abortions. Thus in East Germany there
were 21 abortions per 1,000 women, and in West Germany, 22 per
1,000 women. When estimated unreported abortions in West Ger-
many are included in the statistics, abortion figures were essentially
the same in East and West Germany. In addition, after adoption of
the stipulated-period model in East Germany, abortion figures
sank steadily beginning in the early 1980s.” This was reflected in
the findings of scientific studies.®® Further, studies for East Ger-
many show that more than half of all originally unwanted
pregnancies in East Germany were in fact carried to term.®

This inter-German comparison reveals that significantly more
children were born in East Germany than West Germany. While
birth rates cannot be used as an excuse or justification for abortion
laws, they do reflect attitudes toward children. Abortion regula-
tions affect the decision whether to have children. Statistics indi-
cate that, when the stipulated-period model applied, attitudes
towards children were not automatically negatively influenced by
the availability of abortion. Anita Grandke and Ilona Stolpe were
correct when they wrote:

We cannot at all assume that there is a direct connection be-
tween the possibility of regulating birth and the decision to have
a child. If the right overall conditions are present, the number
of children who are born can be greater where women’s self-
determination is assumed than in a system that makes abortion
more difficult through outside determinations and criminal
penalties.®?

79 These figures are taken from a brief submitted in the case of constitutional review of
the Law to Assist Pregnant Women and Families by the governments of the states of Bran-
denburg, Bremen, Hamburg, Hessen, Lower Saxony, North Rhine-Westphalia, Rhineland-
Palatinate, Saarland, and Schleswig-Holstein, written by Bernhard Schlink and K
Bernsmann. The brief is included only in part in the published record of the decision; the
figures are taken from an unpublished version in the possession of the author.

80 See Albin Eser & H.G. Koch, Pladoyer fiir ein “notlagenorientiertes Kursmodell” in
SCHWANGERSCHAFTSABBRUCH: AUF DEM WEG zU EINER NEUREGELUNG 195 (1992).

81 G. HENNING, KINDERWUNSCH - WUNSCHKINDER 109 (1984); Grandke & Stolpe, supra
note 68, at 218.

82 Grandke & Stolpe, supra note 68, at 218.
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IV. ABORTION LAaw FrROM UNIFICATION TO THE 1993
ConsTITUTIONAL CoURrT DECIsion:®2 THE 1992 Law TO
AssIistT PREGNANT WOMEN AND FAMILIES

At the time of German unification, the constitutional guide-
lines for abortion reform that applied were those laid down in the
1975 Constitutional Court decision. Constitutional Court decisions
are binding on all federal and state constitutional entities, as well
as all courts and administrative agencies.®* The legislature is also
bound by Constitutional Court decisions, but only in regard to the
tenor and the main grounds of the decision. Thus the new all-
German legislature elected in 1990 attempted to apply the rules
governing abortion laid down in the 1975 Constitutional Court
decision.

To carry out the stipulations of the Unification Treaty,®® in
1992, the all-German legislature introduced a Law to Assist Preg-
nant Women and Families.?® To characterize the regulatory

83 39 BVereGE 1.
84 This is stipulated in § 31 of the Constitutional Court Law, in its version of 11 Aug.
1993, BGBL. 1, at 1473.
85 See Unification Treaty, Art. 31 (4).
86 Schwangeren- und Familienhilfegesetz.
At the heart of this 1992 law were the following regulations:
§ 218 a. Non-punishment of abortion
(1) Abortion is not against the law if}

1. the pregnant woman requests an abortion and certifies to the doctor with a
certification under § 219 (3) that she has undergone counseling at least three
days before the operation (counseling for pregnant women in difficult and
conflictual situations),

2. the abortion is performed by a doctor, and
3. no more than 12 weeks have passed since conception. . . .
§ 219 Counseling for pregnant women in difficult and conflictual situations

(1) Counseling serves the protection of life by providing advice and aid to the
pregnant woman, while acknowledging the high value of unborn life and the
woman’s own responsibility. Counseling should aid in coping with the difficult
and conflictual situation existing in connection with the pregnancy. It should
place the pregnant woman in a position to make her own responsible choice
based on her conscience. The task of counseling is to provide the pregnant
woman with comprehensive medical, social and legal information. Counseling
includes an explanation of the mother’s and child’s legal entitlements and the
available practical assistance, in particular any that eases continuation of the
pregnancy and the situation of mother and child. Counseling should also con-
tribute to avoidance of future unwanted pregnancies.

(2) Counseling is to occur at a legally-certified counseling office. The doctor
who performs the abortion may not act as counselor.

(3) The counseling session is not recorded, and at the request of the pregnant
woman it may be held anonymously. The counseling office must immediately
issue a dated certification that a counseling session has taken place as specified
in (1) and that the woman has received the information necessary for her
decision.
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model upon which the law is based, one expert has created the
phrases “necessity-oriented discourse model™” and “necessity
model based on self-evaluation.”® Typical of such a regulatory
model is the fact that, while protection of unborn life is considered
to take precedence, exceptions are made in situations involving ne-
cessity or crisis. The pregnant woman is expected to undergo
counseling before the procedure to allow time for reconsideration,
but she makes the final decision for or against an abortion. In con-
trast, the same expert describes the old West German model as a
“grounds for termination model based on judgments” and the
model that was overturned in 1975 as a “stipulated period model
based on self-determination.”

In contrast to the 1974 version of § 218, the 1992 version of
§ 218 (a)(1) required not merely consent, but a “request” by the
pregnant woman, as well as proof that counseling had taken place
at least three days prior to the operation. In addition, § 218
(2) (1) (1) raised the legal status of the obligatory counseling. If no
counseling occurred, the abortion remained illegal. Otherwise,
the clause required a waiting period of at least three days between
counseling and abortion as a condition of legality. The pregnant
woman might still be prosecuted if counseling was insufficient.

The prescribed counseling was clearly classified, with regard to
purpose and content, as counseling for someone in a difficult, con-
flictladen situation. This was accompanied by additional require-
ments regarding the counselor’s qualifications. As in the existing
regulations under § 218 (b) (2) (2), the 1992 Law to Assist Pregnant
Women and Families prohibited the counselor and the aborting
doctor from being one and the same person.®® Under the new
1992 regulations, the pregnant woman was also required to attest
in writing that counseling had taken place.®® Overall, therefore,
the importance of counseling was considerably increased.

Further, the law adopted the provisions of the Reich Insur-
ance Law on insurance payments for abortions.”® The legislature
explained this as follows:

§ 24(b) . . . includes abortions performed after counseling
within the first 12 weeks after conception, as Art. 11 in § 218 (5)

87 See Albin Eser, Schwangerschafisabbruch zwischen Grundwertorientierung und Strafrecht -
Eine rechtspolitische Uberlegungsskizze, ZRP 292-98 (1991); Eser & Koch, supra note 80, at 171.

88 See Albin Eser, supra note 87.

89 Section 219 (2) (2), Schwangern- und Familichilfegesetz 1992.

90 Section 218 (a)(1)(1), § 219(3).

91 The provisions became §§ 24(a) and 24 (b) of the fifth book of the Social Welfare
Code.
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of the Criminal Code rules out criminalizing abortion. Thus it
is ensured that, with regard to assumption of costs, no changes
have occurred in comparison with the current legal situation.

Another change in the law that eliminated federal statistics on
abortion and ensured a blanket network of abortion facilities®® was
explained as follows:

[Tlhere is no need for Article 4 as it has existed until now. The
new Article 4 requires the states to create sufficient facilities for
performance of abortions. This applies to both out-patient and
in-patient facilities. This makes it impossible for permission for
out-patient facilities to be generally denied.?*

V. THE SEcOND ABORTION DECISION OF 28 May 199395

In its second abortion decision, the Constitutional Court de-
clared §§ 218 (a) (1) and 219 of the 1992 Law to Assist Pregnant
Women and Families to be incompatible with the Basic Law’s
clauses regarding inviolability of human dignity, right to life and
inviolability of the person.®® The clause in the law ending federal
statistics on abortion was also declared violative of federalist princi-
ples, and thus unconstitutional.’” At the same time, the Court or-
dered regulations that fundamentally altered and in many cases
supplemented the counseling model.®® In regard to its content,
counseling was required to serve the cause of protecting unborn
life.*® It would offer the pregnant woman advice and aid.'®® The
Court’s procedural and organizational directives also served this
purpose; counseling could be entrusted to private facilities, but
only under strict conditions and careful supervision.

92 See BT-Drucks 12/2605 (new), 20.

98 Art. 4, Fifth Criminal Reform Act.

94 BT-Drucks 12/2605 (new), 23.

95 88 BUNDESVERFASSUNGSGERICHTSENTSCHEIDUNGEN 203. On this decision, see also
KRITISCHE VIERTELJAHRESSCHRIFT FUR GESETZGEBUNG UND RECHTSWISSENSCHAFT, (special ed.
1, 1993), with pieces by J. von Baross, M. Berghofer-Weichner, C. Bergmann, E.
Denninger, A. Eser, H. Eylmann, Monika Frommel, Ute Gerhard, Anita Grandke, W.
Hassemer, C. Landfried, P. Lerche, A. Maier, U. Mannle, M. Michalk, F. Ossenbiihl,
Bernhard Schlink and K. Bernsmann, U. Steiner, I. Wettig-Danielmeier, H. de With; G.
Hermes & S. Walther, Schwangerschafisabbruch zwischen Recht und Unrecht, Das zweite
Abtreibungsurteil des Bundesverfassungsgerichts und seine Folgen, NEUE JURISTISCHE
WOCHENSCHRIFT 2837-49 (1998); J. Geiger & C. von Lampe, Das zweite Urteil des
Bundesverfassungsgerichts zum Schwangerschaftsabbruch, Jura 20-30 (1994); Dagmar Oberlies,
Paragraph 218 - ein personlicher Abgesang, StreIT 83 (1993).

96 Basic Law, Arts. 1(1) and 2(2)(1).

97 The principles found to be violated were those of Art. 20 (1) and Art. 28 (1) of the
Basic Law, governing the federal and republican structure of the Federal Republic.

98 Jts authority to do so was governed by § 35 of the Constitutional Court Law.

99 88 BUNDESVERFASSUNGSGERICHTSENTSCHEIDUNGEN 210,

100 I,
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In regard to the Bavarian government’s March 1990 petition
for constitutional review of provisions on the procedure for coun-
seling and determining grounds for termination, as well as insur-
ance payments for abortions on the grounds of general necessity,
the Court held that, under the law of 28 August 1975, financing of
abortions by insurance carriers was constitutional; all other peti-
tions had become moot. Overall, in this decision the Constitu-
tional Court followed the basic approach of the first abortion
decision and its consequences regarding the duty of protection
and the need to balance and assign priority in the tension between
protection of life and a woman’s right of self-determination.

A. The Legal Rights of Unborn Life

In comparison with the first decision, this decision retreated
from some of its earlier positions for the protection of life, saying:

For unborn life, the Basic Law contains no gradations of the
right to life and its protection based on the passage of stipulated
periods over the course of the pregnancy. Therefore, even in
the early phase of a pregnancy, the legal system must guarantee
this degree of protection.'®?

With completion of implantation at the latest, the unborn fetus be-
comes a person whose protection neither requires its acceptance
by the mother nor allows gradations of protection according to
temporal periods in the pregnancy.

B. The State’s Duty to Protect Unborn Life

In its statements on the state’s fundamental duty to protect
unborn life, the Court’s decision followed from the first abortion
decision in 1975. What was new, however, was the Court’s exami-
nation of how the legislature had fulfilled its protective duty. At
the outset of its opinion, it is true, the Court emphasized that de-
tails of the type and extent of protection were to be worked out by
the legislature, saying the constitution only established the goal of
protection, not the details of its implementation. Nevertheless, the
Court went on to examine how the legislature had used its latitude
in judging and structuring its protective duty. In the past, the stan-
dard for the extent of protection was the legal prohibition on un-
derprotection;'%? the way in which the protection was carried out,
and its effectiveness, were left to the legislature’s discretion and

101 88 BUNDESVERFASSUNGSGERICHTSENTSCHEIDUNGEN 254.
102 This prohibition, the so-called Untermafverbot, ensures a minimum level of protec-
tion of rights and ensures against underprotection of rights such as those of unborn life.
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were not subject to constitutional examination. Only if the legisla-
ture failed to sufficiently exploit its discretionary scope—if it took
obviously insufficient protective measures—did this violate the
constitution.!%® ,

This line of interpretation was abandoned in the Court’s ex-
amination of the protective effect of the counseling strategy. In
principle, the Court confirmed the counseling model in the Law to
Assist Pregnant Women and Families; it also, for the first time, ac-
knowledged the woman’s ultimate responsibility for the decision to
abort. However, it demanded that abortion be defined as funda-
mentally criminal:

However, the aim of a legal duty to carry the child to term, and
the limits on it, must not be lost sight of even in a counseling
arrangement that necessarily avoids a necessity grounds for
abortion. Even in concrete pregnancy conflicts, the normative
orientation towards protection of unborn life must not disap-
pear; the constitutional rank held by the rights of unborn
human life must remain part of the general legal consciousness
(so-called general prevention). Thus a counseling arrangement
in the legal system below the level of the constitution must ex-
press the fact that abortion may only be legal in exceptional situ-
ations, if the women, by carrying the child to term, would be
subject—as in cases involving medical and embryopathic
grounds (§ 218(a)(2) and (3))—to a burden so heavy and ex-
traordinary that it exceeds the bounds of reasonable sacrifice.!%

The conclusion drawn from this is:

If abortion, according to the constitution, may only be permit-
ted in the presence of certain exceptional facts, it cannot be
viewed at the same time in criminal law as permissible under
other, broader conditions. The legal system must affirm and
clarify the constitutional prohibition of abortion. This is partic-
ularly the function of criminal law, which protects legal rights of
a certain rank and in especially endangered situations, and
which most clearly affects the public consciousness of right and
wrong. If criminal law provided a justification, this would be
understood in the public legal consciousness as permitting the
behavior described in the justifying circumstance. Additionally,
even the legal system would, given the respective regulations on
legality and illegality in its different areas, proceed on the as-
sumption that protection of this life is lifted by these justifying

103 46 BVERrGE, 160, at 164; 56 BVERFGE 54, at 80; 77 BVErrGE 170, at 214; 79 BVErRFGE
174, at 202.
104 88 BUNDESVERFASSUNGSGERICHTSENTSCHEIDUNGEN 272,
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grounds. This would not do justice to the constitutional duty of
protection.'®®

The immediate conclusion drawn by the Court for legal abor-
tions that were to be viewed as criminal consisted of its declaring
private insurance contracts no longer effective if they paid for
counseled abortions. Here, if not before, the Court was clearly
placing itself in the role of the legislature in implementing the
duty of protection.

C. The Balancing and Priority Relationship between Protection of Life
and the Right of Self-Determination

Based on the constitutional requirement that unborn life be
protected, the Court concluded that protection of life took funda-
mental precedence over the basic rights of women. The Court
held the following:

[T]he rights of women cannot take precedence over the funda-
mental prohibition of abortion. These rights do exist even as
against the right to life of the fetus and must be protected.
However, they do not go so far that they can supersede the legal
duty to carry a child to term as a basic right—even for only a
specified period of time.!%°

According to the opinion, even a woman’s “ultimate responsi-
bility” for the decision is not a consequence of her freedom, but
serves the cause of protecting the unborn life.’®” The Court did
admit that protection of life was not an absolute, in the sense of
enjoying precedence over every other legal right, without excep-
tion; it viewed the woman’s right to protection of and respect for
her human dignity,'% her right to life and physical inviolability,**
and her personality rights’? as legal quantities affected by the un-
born fetus’s right to life. However, interference in a woman'’s basic
rights through a prohibition of abortion had to be measured care-
fully against the standard of proportionality.’'! There is no exami-
nation of proportionality for interference in women’s basic rights

105 Jd, at 273.

106 Id, at 255.

107 See Wahl, FRANKFURTER RUNDsCHAU, 30 June 1993, at 10.

108 Art. 1 (1) of the Basic Law.

109 Art. 2 (2) of the Basic Law.

110 Art. 2 (1) of the Basic Law.

111 The standard of proportionality, the Ubermafuverbot or Verhdlinismépigkeitsgrundsatz, is
a basic standard of government behavior. It requires all government action to be suitable,
necessary, and make reasonable claims on citizens. The government’s purposes and means
of achieving them must not be forbidden by the constitution. Further, means employed
must be suitable and necessary for achievement of purposes,
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corresponding to such examination for protection of unborn life,
as Constitutional Court Justices Mahrenholz and Sommer specifi-
cally pointed out in their dissenting opinion. They rightly pointed
out that the constitution contains no relative ranking of the state’s
protective duty towards the fetus and the status of basic rights in
other cases. Because the majority opinion contains no balancing
process, the fetus’s right to life gained absolute precedence. But
this does not work from the standpoint of constitutional doctrine,
as the opinion also accepts exceptional situations that cancel out
the duty to carry the child to term; the second abortion decision
continues to recognize the same list of grounds for termination as
had previously applied in West Germany.

VI. THE Law TO AsSIST PREGNANT WOMEN AND FAMILIES OF 21
Aucust 1995

In June 1995, the lower house of parliament adopted an
amended Law to Assist Pregnant Women and Families,''? which

112 Schwangeren- und Familienhilfegesetz von 21. August 1995, BGBL 1, at 1050 (the date
refers to the date of publication in the German legislative bulletin). The new § 218 reads:
§ 218 of the Criminal Code—Abortion

(1) Anyone who terminates a pregnancy will be punished with up to three
years imprisonment or a fine. Actions that take effect before the fertilized egg
is implanted in the uterus do not count as abortions as referred to in this law.

(2) In aggravated cases, the punishment is imprisonment of from six months
to five years. An aggravated case is present if the offender:

1. acts against the will of the pregnant woman, or
2. recklessly exposes the pregnant woman to death or serious damage to
health.

(3) If the pregnant woman commits the offense, the punishment will be im-
prisonment of up to a year or fine.

(4) Attempts are punishable. Pregnant women will not be punished for
attempis.

§ 218 a Non-punishable abortion
(1) §218 is not applicable if

1. the pregnant woman requests the abortion and has proven to the doctor,
with a certification under § 219 (2) (2), that she has undergone counseling at
least three days prior to the operation,

2. the abortion is performed by a doctor, and

3. no more than twelve weeks have passed since conception.

(2) An abortion performed by a doctor with the consent of the pregnant wo-
man is not illegal if termination of the pregnancy is indicated according to
medical findings, considering the pregnant woman’s present and future condi-
tions, in order to prevent danger to life or danger of grave harm to the preg-
nant woman’s physical or psychological health, and this danger cannot be
prevented in any other way that can be reasonably asked of her.

(8) The prerequisites in (2) are also considered to be satisfied in an abortion
performed by a doctor with the consent of the pregnant woman if it is medi-
cally determined that an illegal act has been committed against the pregnant
woman in accordance with §§ 176-179 of the Criminal Code, there are pressing
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translated the prescriptions of the Constitutional Court into law.
The law was ratified by the upper house in July and took effect in
October 1995. The new law’s main principles had been deter-
mined by the Constitutional Court decision. These principles
included:

* a fundamental ban on abortion;

® counseling in abortion crisis situations, with the aim of en-
couraging the woman to continue the pregnancy;

* financial and organizational separation of counseling sites
from abortion facilities;

¢ no legality of abortions in the absence of counseling followed
by a preliminary determination of grounds for abortion; and

¢ prohibition of payments for abortion by insurance carriers un-
less the abortion was determined to be legal.

Under the new law, abortions performed following a finding
of medical or criminological grounds are—as before 1 October—
permitted. The legislature purposely refrained from expressly ac-
cepting embryopathic (eugenic) grounds as a justifying grounds
for abortion. By not doing so, the legislature hoped to make clear
that justification of abortion did not stem from lesser respect for
the right to life of a disabled child. However, in the view of the

grounds to believe that the pregnancy is based in the act, and no more than
twelve weeks have passed since conception.

(4) A pregnant woman is not punishable under § 218 if the abortion is per-
formed by a doctor after counseling (§ 219) and no more than 22 weeks have
passed since conception. The court may refrain from punishment under § 218
if the pregnant woman was in particular distress at the time of conception.

§ 219 Counseling for Pregnant Women in Difficult and Conflictual Situations

(1) The purpose of counseling is the protection of unborn life. It is to be
guided by the effort to encourage the woman to continue pregnancy and to
reveal her prospects for a life with the child; it is to help her to make a responsi-
ble, conscientious decision. In the process, the woman must be aware that the
unborn fetus, in every stage of pregnancy, has its own right to life, even in
relation to her, and that therefore, under the legal system, abortion can only be
considered in exceptional situations, if carrying the child to term would impose
a burden on the woman that is so serious and extraordinary that it exceeds the
limits of sacrifice that may be reasonably expected. With advice and aid, the
counseling should help overcome the conflictual situation connected with
pregnancy and assist in a situation of need. Details will be regulated by the
Pregnancy Conflict Law.

(2) Under the Pregnancy Conflict Law, counseling is to take place at a recog-
nized pregnancy conflict counseling center. After the counseling, the counsel-
ing center will issue the pregnant woman a certification containing the date of
the last counseling session and the name of the pregnant woman, according to
the standards of the Pregnancy Conflict Law. The doctor performing the abor-
tion may not be the counselor.
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legislature, the medical grounds contained in § 218 (a) (2) in-
cluded the earlier embryopathic grounds.'*®

Under the new law, abortion on medical or criminological
grounds is a basis for insurance benefits under the Social Welfare
Code.!**

The definition’'® of a criminal but non-punishable (legal)
abortion follows the Constitutional Court’s prescriptions for preg-
nancy conflict counseling aimed at protecting unborn life. Abor-
tion is not illegal in the first twelve weeks of pregnancy if
counseling takes place as required under the Pregnancy Conflict
Law, and three days pass between the counseling and the actual
abortion. In assigning the costs of abortion under this “counseling

113 BT-Drucks 13/1850, at 26.
114 Section 24 (b)(1) Sozialgesetzbuch [hereinafter SGB] V. It reads:
§ 24 b SGB V— Abortion and Sterilization

(1) The insured has a claim to benefits for non-illegal sterilization and non-
illegal termination of pregnancy by a doctor. Claims to benefits for non-illegal
abortions exist only if these are performed in facilities conforming to § 13 (1)
of the Pregnancy Conflict Law.

(2) Medical consults on maintenance and termination of pregnancy, medical
examinations and opinions to determine the conditions for non-illegal steriliza-
tion or non-illegal abortion, medical treatment, provision of drugs, bandages
and medicines and hospital care are ensured. Claims for sickness payment ex-
ist if the insured is unable to work due to a non-illegal sterilization or non-
illegal termination of pregnancy by a doctor, unless a claim exists under § 44
(1)

(3) In case of a termination of pregnancy under the conditions of § 218 (a)(1)
of the Criminal Code, the insured has a claim to medical counseling on mainte-
nance and termination of pregnancy, medical treatment, with the exception of
performance of the abortion, and follow-up treatment if there are no complica-
tions, provision of drugs, bandages and medicines and hospital care, if and to
the extent that the measures serve to

1. protect the health of the unborn fetus, if it is not aborted,

2. protect the health of children in later pregnancies,

3. protect the health of the mother, especially to prevent complications that
can be expected from termination of pregnancy or eliminate complications
that have appeared.

(4) Exceptions from claims to benefits for abortions performed by doctors
under (3) include

anesthesia,

the operation,

vaginal treatment, including insertion of pharmaceuticals in the uterus,
injection of medications,

provision of labor-inducing medications,

assistance by other doctors,

. physical examinations in the course of immediate preparation for the oper-
ation, and supervision immediately after the operation.

Material costs connected with these medical benefits, especially of anesthesia,
bandages, coverings, and disinfectants, also are not the obligation of the insur-
ance carriers. In an in-patient abortion, insurance carriers do not pay the gen-
eral daily hospital rate for the day on which the abortion is performed.

115 § 218 (a) (1).

MO TR 0900
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model,” the legislature distinguishes between necessary medical
measures leading up to the start of the actual abortion, and the
“actual” act of abortion. The changes in insurance law, especially
the limits provided for in § 24 (b) (3) and (4) of the Social Welfare
Code,'® essentially adopted an interpretation that separated “ac-
tual” abortion from measures geared towards the health and pro-
tection of the woman and child. This view was elaborated in 1993,
after the Constitutional Court decision, by the Federal Association
of Sickness Fund Doctors and leading associations of insurance
carriers.!'?

Under the new legal regulations, all medical treatments occur-
ring before the actual start of the abortion are included in health
benefits, as are necessary postoperative treatments for abortions
without complications. For out patient abortions, the new fee reg-
ulations allow doctors to charge only 1.8 times the normal fee
schedule for “actual” abortions for which insurance carriers will
not pay. This limits the costs of post-counseling abortions, which
must generally be privately financed, to 350 to 400 marks (approxi-
mately $250-300).

To avoid social hardship, the legislature created a new law, the
“Law to Aid Women in Abortions in Special Cases.”’'® Under this
law, insurance carriers may petition for payment of necessary bene-
fits to perform a (criminal) abortion under a counseling model.’*?
The law prescribes net income levels, depending on number of
children and housing costs of the patient.

VII. WHAT wAS ACHIEVED?

The new regulations bear the typical marks of a compromise,
including ambivalence. What was achieved after five years’ wres-
tling in united Germany is not progress, compared with the initial
situation of eastern German women. In regard to abortion, eastern
German women had a “self-determination advantage” in compari-
son with western German women. Nevertheless, there is no ques-
tion that East German policy on women, including its treatment of

116 Under this section, insured persons have a right to payment by the insurer (sickness
fund) for a sterilization or abortion, as long as the operation is not illegal (with illegality
dependent on the current criminal law). The operation must be performed in a hospital
or other facility intended for such operations. Pregnant women have the right to payment
by the insurer of medical counseling on whether to continue pregnancy, as well as neces-
sary medicine; they also receive sick pay after a lawful sterilization or abortion.

117 DOK 738 (1993).

118 Art, 5 of the Gesetz zur Hilfe von Frauen bei Schwangerschaftsabbriichen in besonderen Fallen
(Law to Aid Women in Abortions in Special Cases).

119 In certain cases, this law also includes non-illegal abortions.
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the right to abortion, was a part of SED policy aiming to achieve
certain political and economic goals that differed at different
times. Thus it must be admitted that even the right to abortion was
an element in a legislative policy that equated policies on women
with those on family.

Yet women in East Germany were more than just “women in
the SED state.”’?® In the 1980s, differences in formal qualification
levels were eliminated, the government effectively supported ef-
forts to combine career and family, self-determined pregnancy was
possible, and “marriage as an . . . . institution for taking care of
women (Versorgungseinrichtung) . . . in family law and as a cultural
pattern” no longer existed.””? East German women brought this
experience, and its accompanying values, into united Germany.

Of the population of Germany today, some 10% are East Ger-
man women; they are too few to exercise significant social influ-
ence, but too many for their specific social constellation to be
ignored. West German women have profited from this, at least in
regard to the new regulations on abortion.

120 Report of the Commission of Inquiry on “Dealing with the History and Conse-
quences of the SED Dictatorship in Germany,” BT-Drucks 12/7820, 31 May 1994, at 57-61.

121 See S, Schenk & U. Schlegel, Frauen in den neuen Bundeslindern - zuriick in eine andere
Moderne? 3 BERLINER J. FUR S0zIOLOGIE 369 (1993).



