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INTRODUCTION 

More than 520,000 student-athletes in the United States fuel a billion-

dollar industry, yet they continue to fight for something as fundamental as 

recognition as employees.1  Among them is Trey Johnson, a former Division 

I defensive tackle for Villanova University, who played on the football team 

from 2013 through the 2016 season.2  After a stint in the National Football 

League (“NFL”) with the Pittsburgh Steelers and Denver Broncos, Johnson 

landed in the Canadian Football League before ultimately stepping away 

from the game altogether.3  Today, Johnson is not remembered for highlight-

reel plays, but as an advocate for student-athletes’ rights.4  As the lead 

plaintiff in Johnson v. NCAA,5 he challenged the inequity in college athletics 

and demanded unpaid wages for his time playing for Villanova.6  Reflecting 

on his experience, Johnson said: “[t]hey pay the students who tear the tickets 

and sell popcorn at our games.  The least the NCAA can do for those who 

bring so much money to the NCAA and its schools would be to pay them the 

minimum wage.”7 

Johnson’s battle is far from unique.  Student-athletes like him generate 

immense revenue through merchandise, ticket sales, and lucrative television 

contracts.8  Yet, the critical question remains: are these athletes employees 

entitled to compensation, or are they merely amateurs, bound by athletic 

scholarships and denied the ability to reap the rewards of the industry they 

 

 1 NCAA Student-Athletes Surpass 520,000, Set New Record, NCAA (Dec. 5, 2022, 12:00 PM), 

https://www.ncaa.org/news/2022/12/5/media-center-ncaa-student-athletes-surpass-520-000-set-new-

record.aspx [https://perma.cc/MED5-PZYY]. 

 2 Elly Cosgrove, Former Villanova Football Player Sues NCAA for Minimum Wage Violations, 

CNBC (Nov. 7, 2019, 1:45 PM), https://www.cnbc.com/2019/11/07/former-villanova-football-player-

sues-ncaa-for-minimum-wage-violations.html [https://perma.cc/4A9K-69KH]. 

 3 Id. 

 4 See generally Dan Murphy, Lawsuit Makes Another Attempt at Wages for All College Athletes, 

ESPN (Nov. 8, 2019, 05:39 AM), https://www.espn.com.au/college-sports/story/_/id/28029070/lawsuit-

makes-another-attempt-wages-all-college-athletes [https://perma.cc/REY6-T2QK] (discussing Johnson’s 

role in litigation arguing college athletes are employees entitled to wages). 

 5 Johnson v. NCAA, 108 F.4th 163 (3d Cir. 2024). 

 6 See Murphy, supra note 4. 

 7 Alex Raskin, Ex-Villanova Football Player Sues NCAA for Not Paying Athletes as Employees 

Because the Longstanding Policy Violates Minimum Wage Laws, DAILY MAIL (Nov. 7, 2019, 14:19 EST), 

https://www.dailymail.co.uk/news/article-7661565/NCAA-sued-not-paying-athletes-employees-policy-

violates-minimum-wage-laws.html [https://perma.cc/6QVM-EZ7G]; Johnson, 108 F.4th at 163. 

 8 Robert Gilmore, Maribeth Meluch, Alan Rauss, & Emily Vaisa, College Athletes as Employees: 

Landmark Case Could Reshape Collegiate Athletics, JDSUPRA (Sep. 13, 2023), 

https://www.jdsupra.com/legalnews/college-athletes-as-employees-landmark-2349972 

[https://perma.cc/W57D-KUEZ]. 

https://www.ncaa.org/news/2022/12/5/media-center-ncaa-student-athletes-surpass-520-000-set-new-record.aspx
https://www.ncaa.org/news/2022/12/5/media-center-ncaa-student-athletes-surpass-520-000-set-new-record.aspx
https://perma.cc/MED5-PZYY
https://www.cnbc.com/2019/11/07/former-villanova-football-player-sues-ncaa-for-minimum-wage-violations.html
https://www.cnbc.com/2019/11/07/former-villanova-football-player-sues-ncaa-for-minimum-wage-violations.html
https://perma.cc/4A9K-69KH
https://www.espn.com.au/college-sports/story/_/id/28029070/lawsuit-makes-another-attempt-wages-all-college-athletes
https://www.espn.com.au/college-sports/story/_/id/28029070/lawsuit-makes-another-attempt-wages-all-college-athletes
https://perma.cc/REY6-T2QK
https://www.dailymail.co.uk/news/article-7661565/NCAA-sued-not-paying-athletes-employees-policy-violates-minimum-wage-laws.html
https://www.dailymail.co.uk/news/article-7661565/NCAA-sued-not-paying-athletes-employees-policy-violates-minimum-wage-laws.html
https://perma.cc/6QVM-EZ7G
https://www.jdsupra.com/legalnews/college-athletes-as-employees-landmark-2349972
https://perma.cc/W57D-KUEZ
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help sustain?9  This debate transcends financial considerations—it is a matter 

of social justice and fairness.10 

For decades, the National Collegiate Athletic Association (“NCAA”) 

has upheld the “student-athlete”11 label to preserve the amateur status of 

college athletes, a framework that allows universities and the NCAA to 

profit.12  Division I athletics alone generated $17.5 billion in revenue in 

2022,13 yet these funds largely benefit universities and the NCAA, while the 

athletes—those directly responsible for this financial success—receive only 

limited compensation.14   

Shockingly, approximately 85% of college athletes live below the 

poverty line, despite dedicating their peak athletic years to grueling schedules 

and demanding physical performances.15  For the vast majority of these 

athletes—less than 2% of whom succeed on a professional level—the 

emphasis on athletic commitments often comes at the expense of academic 

and career goals.16  Although the NCAA regulates the number of hours a 

student-athlete can participate in countable athletically related activity 

(“CARA”) to a maximum of twenty hours per week,17 the actual demands far 

 

 9 Id. 

 10 See Cosgrove, supra note 2 (framing the college athlete compensation debate as an issue of fairness 

and labor rights). 

 11 15 U.S.C. § 7801(9) (This term is used throughout the note and defined as: “an individual who 

engages in, is eligible to engage in, or may be eligible in the future to engage in, any intercollegiate sport.  

An individual who is permanently ineligible to participate in a particular intercollegiate sport is not a 

student athlete for purposes of that sport”). 

 12 See Faith Karimi, What the NCAA Ruling Really Means for Student Athletes, CNN (June 23, 2021, 

12:53 PM), https://www.cnn.com/2021/06/23/us/ncaa-supreme-court-ruling-explainer-trnd/index.html 

[https://perma.cc/L3TL-WHQT] (limited compensation refers to athletic scholarships, room-and-board 

benefits, and the ability to profit from one’s own name, image, and likeness).  

 13 With the largest percentage of the revenue coming from institution and government support (29%), 

media rights (22%), donor contributions (18%), and ticket sales (12%).  NCAA RSCH, DIVISION I 

ATHLETICS FINANCES 10-YEAR TRENDS FROM 2013 TO 2022 1 (2023), 

https://ncaaorg.s3.amazonaws.com/research/Finances/2023RES_DI-RevExpReport_FINAL.pdf 

[https://perma.cc/39U3-26US].  

 14 See Imed Bouchrika, Why Should College Athletes Be Paid for 2026?, RESEARCH.COM (Jan. 5, 

2026), https://research.com/education/why-should-college-athletes-be-paid [https://perma.cc/364F-

UTNC]; 

see also NCAA RSCH, supra note 13, at 22-27 (explaining that in 2022, $3.3 billion of the revenue went 

to D1 coach compensation, which accounts for 20% of the total revenue).  

 15 Jennifer A. Shults, If at First You Don’t Succeed, Try, Try Again: Why College Athletes Should 

Keep Fighting for “Employee” Status, 56 COLUMB. J.L. & SOC. PROBS. 451, 454, 487 (2023). 

 16 Id. 

 17 Bylaw 17.1.7.1, NCAA, https://web3.ncaa.org/lsdbi/bylaw?ruleId=500&refDate=20240809 

[https://perma.cc/2V6Y-EJ47https://perma.cc/ZWK5-Z86J]; Bylaw 17.02.1, NCAA, 

https://web3.ncaa.org/lsdbi/bylaw?ruleId=327&refDate=20240809 [https://perma.cc/ZWK5-Z86J] 

(“Countable athletically related activities include any required activity with an athletics purpose involving 

student-athletes and at the direction of, or supervised by, one or more of an institution’s coaching staff 

https://www.cnn.com/2021/06/23/us/ncaa-supreme-court-ruling-explainer-trnd/index.html
https://perma.cc/L3TL-WHQT
https://ncaaorg.s3.amazonaws.com/research/Finances/2023RES_DI-RevExpReport_FINAL.pdf
https://perma.cc/39U3-26US
https://research.com/education/why-should-college-athletes-be-paid
https://perma.cc/364F-UTNC
https://perma.cc/364F-UTNC
https://perma.cc/2V6Y-EJ47
https://perma.cc/ZWK5-Z86J
https://web3.ncaa.org/lsdbi/bylaw?ruleId=327&refDate=20240809
https://perma.cc/ZWK5-Z86J
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exceed this guideline.18  Notably, one study found that Division 1 student-

athletes spend approximately thirty-three hours per week on athletics.19  This 

full-time commitment required of student-athletes leaves little time for 

studies, work, or recovery from the physical tolls of sport—all without the 

financial benefits afforded to employees.20   

In Johnson v. NCAA, the Third Circuit undermined the NCAA’s 

defense of amateurism by ruling that student-athletes “may” be classified as 

employees under the Fair Labor Standards Act (“FLSA”).21  This decision 

signals a critical shift in the ongoing debate of how student-athletes are 

perceived and treated,22 ultimately paving the way for a much-needed 

discussion about the future of college athletics and the equitable treatment of 

athletes.23  However, courts remain divided on this issue, and the progress in 

Johnson unfortunately does not extend to students in all jurisdictions due to 

a current circuit split.24   

This Note argues that student-athletes should be recognized as 

employees under the FLSA. This Note intends to do three things.  First, it 

reexamines the NCAA’s amateurism model and argues that the framework—

rooted in outdated assumptions about unpaid student participation—no 

longer reflects the economic realities of modern college sports.25  Second, it 

 

(including strength and conditioning coaches) and must be counted within the weekly and daily 

limitations.”). 

 18 Jackson Nimesheim, Playing a Sport in Each NCAA Division: What to Know, U.S. NEWS (June 

30, 2022), https://www.usnews.com/education/articles/playing-a-sport-in-each-ncaa-division-what-to-

know [https://perma.cc/LK5W-C6QQ]. 

 19 NCAA, TIME MANAGEMENT WHAT STUDENT-ATHLETES SHOULD EXPECT 1 (2024), 

http://fs.ncaa.org/Docs/eligibility_center/Student_Resources/Time_Management_DI_DII_DIII.pdf 

[https://perma.cc/5ASP-BT4Y]. 

 20 Brain Wakamo, Student Athletes Are Workers — They Should Get Paid, INST. FOR POL’Y STUD. 

(Oct. 24, 2019), https://ips-dc.org/student-athletes-are-workers-they—get-paid [https://perma.cc/MPR2-

SGWS]. 

 21 There is no precise definition of amateur, however, it refers to the NCAA’s longstanding principle 

that college athletes are not paid employees but students who participate in sports primarily for education 

and personal development rather than compensation.  Johnson v. NCAA, 108 F.4th 163, 181 (3d Cir. 

2024). 

 22 Joshua D. Nadreau & Adam F. Sloustcher, House of Cards? How the $2.7 Billion NCAA Settlement 

Might Transform the Employment Status of Student-Athletes, FISHER PHILLIPS (May 24, 2024), 

https://www.fisherphillips.com/en/news-insights/ncaa-settlement-might-transform-employment-status-

of-student-athletes.html [https://perma.cc/NF5H-L2A8]. 

 23 Robert W. Pritchard, Dimitrios T. Markos, & Valerie Jackson, Pay to Play? Third Circuit Holds 

NCAA Athletes Can Be Considered Employee, LITTLER (July 16, 2024), 

https://www.littler.com/publication-press/publication/pay-play-third-circuit-holds-ncaa-athletes-can-be-

considered-employees [https://perma.cc/X7KB-C3LY]. 

 24 See Berger v. NCAA, 843 F.3d 285, 291 (7th Cir. 2016); see also Dawson v. NCAA, 932 F.3d 

905, 911 (9th Cir. 2019).  Both cases held that student-athletes are not employees under the FLSA. 

 25 Shults, supra note 15, at 487. 

https://www.usnews.com/education/articles/playing-a-sport-in-each-ncaa-division-what-to-know
https://www.usnews.com/education/articles/playing-a-sport-in-each-ncaa-division-what-to-know
https://perma.cc/LK5W-C6QQ
http://fs.ncaa.org/Docs/eligibility_center/Student_Resources/Time_Management_DI_DII_DIII.pdf
https://perma.cc/5ASP-BT4Y
https://ips-dc.org/student-athletes-are-workers-they--get-paid
https://perma.cc/MPR2-SGWS
https://perma.cc/MPR2-SGWS
https://www.fisherphillips.com/en/news-insights/ncaa-settlement-might-transform-employment-status-of-student-athletes.html
https://www.fisherphillips.com/en/news-insights/ncaa-settlement-might-transform-employment-status-of-student-athletes.html
https://perma.cc/NF5H-L2A8
https://www.littler.com/publication-press/publication/pay-play-third-circuit-holds-ncaa-athletes-can-be-considered-employees
https://www.littler.com/publication-press/publication/pay-play-third-circuit-holds-ncaa-athletes-can-be-considered-employees
https://perma.cc/X7KB-C3LY
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applies the FLSA’s economic realities test26 to demonstrate that student-

athletes meet the criteria for employee status and that recognizing them as 

employees is essential to addressing long-standing economic disparities and 

promoting fairness and equity.  Third, while courts employ different tests to 

assess employee status, this Note centers its analysis on the economic-

realities test as applied in Johnson v. NCAA, the most significant recent 

challenge to the NCAA’s defense of amateurism.  However, it also argues 

that student-athletes should qualify as employees under other frameworks.  

This Note also examines the ABC test, which offers a more worker-friendly 

standard and could provide an even clearer path for student-athletes to be 

classified as employees.   

Section I provides background on the history of student-athletes, the 

NCAA’s defense of amateurism, student-athlete unionization efforts, and the 

impact of name, image, and likeness (“NIL”) rights.  Section II examines the 

ongoing circuit split over whether student-athletes qualify as employees.  

Section III applies both the economic realities test from Johnson and the ABC 

test27 to demonstrate why student-athletes should be classified as employees.  

After firmly establishing that student-athletes should be classified as 

employees, this Note adds to the existing literature by proposing a revenue-

sharing model in which student-athletes receive 15% of generated revenue, 

along with a federal minimum wage structure.  These proposals carefully 

consider the Title IX implications of such changes.  Ultimately, this Note 

asserts that recognizing student-athletes as employees is not only necessary 

for equitable treatment but is also a matter of fundamental fairness in modern 

collegiate athletics. 

I.     BACKGROUND 

A.     History of Student-Athletes 

The term “student-athlete” is defined as “an individual who engages in, 

is eligible to engage in, or may be eligible in the future to engage in, any 

intercollegiate sport.”28  The NCAA coined the term in the 1950s, and it has 

 

 26 Fact Sheet 13: Employee or Independent Contractor Classification Under the Fair Labor 

Standards Act (FLSA), U.S. DEP’T OF LAB. (Mar. 2024), https://www.dol.gov/agencies/whd/fact-

sheets/13-flsa-employment-relationship [https://perma.cc/2EAD-H2JD]. 

 27 The ABC test is three prong test that originated in California state law, used to determine whether 

a person is an independent contractor or an employee.  ABC Test, LEGAL INFO. INST., 

https://www.law.cornell.edu/wex/abc_test [https://perma.cc/CV2V-JP9U].  The test consists of three 

factors: control, nature of work, and independent business, the presumption is that the individual is an 

employee, and the employer must rebut this.  Id.  See also Dynamex Operations W., Inc. v. Superior Court, 

416 P.3d 1 (Cal. 2018) (creating the ABC test). 

 28 15 U.S.C § 7801(9). 

https://www.dol.gov/agencies/whd/fact-sheets/13-flsa-employment-relationship
https://www.dol.gov/agencies/whd/fact-sheets/13-flsa-employment-relationship
https://perma.cc/2EAD-H2JD
https://www.law.cornell.edu/wex/abc_test
https://perma.cc/CV2V-JP9U
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shaped the framework of college athletics ever since.29  The NCAA is a 

member-led organization founded in 1906 after President Theodore 

Roosevelt gathered thirteen schools and initiated efforts to regulate college 

athletics and safeguard young athletes rights.30  Over time, the NCAA has 

expanded significantly, now overseeing around 1,000 schools, over 400,000 

student-athletes, and a variety of sports across three divisions.31  Despite 

these changes, the NCAA still presents itself as a champion for student 

athletes, as evidenced by its mission, which is based on three guiding 

principles: “academic success, student-athlete well-being, and fairness.”32  

Many colleges, due to their affiliation with the NCAA, profit 

enormously from collegiate athletics through multi-million-dollar television 

contracts,33 licensing fees, ticket sales, concessions, and merchandise sales.34  

In 2022, Division 1 collegiate athletes generated an estimated $17.5 billion 

in annual revenue for their institutions and the NCAA combined, 31% higher 

than the previous year.35  This upward trend continues, as demonstrated by 

the University of Michigan’s Athletic Department, which reported $230.6 

million in revenue for the 2022-2023 academic year and projects an 

additional increase of $25 million for the following year.36   

The impact of college sports extends well beyond universities, as one 

study reported that approximately 45 million Americans planned to wager 

$3.1 billion on March Madness in 2023.37  The substantial influence and 

stakes of college athletics become even more evident through the substantial 

 

 29 Liz Clarke, The NCAA Coined the Term ‘Student-Athlete’ in the 1950s. Its Time Might Be Up, 

WASH. POST (Oct. 28, 2021, 9:00 AM), https://www.washingtonpost.com/sports/2021/10/27/ncaa-

student-athlete-1950s [https://perma.cc/X5DF-V6AV]. 

 30 History, NCAA, https://www.ncaa.org/sports/2021/5/4/history.aspx [https://perma.cc/9ETX-

MX9J].  

 31 The NCAA has three divisions, where division 1 is the highest level of athletics.  The Differences 

Between the College Divisions (NCAA, NAIA, NJCAA), NCSA, 

https://www.ncsasports.org/recruiting/how-to-get-recruited/college-divisions [https://perma.cc/DT73-

KZ58]. 

 32 History, supra note 30.  

 33 For example, the NCAA and ESPN have agreed to an 8-year $920 million media rights deal 

effective September 1, 2024.  Jessica Golden, NCAA and ESPN Ink 8-Year, $920 Million Media Rights 

Deal, CNBC (Jan. 4, 2024), https://www.cnbc.com/2024/01/04/ncaa-and-espn-ink-8-year-920-million-

media-rights-deal.html [https://perma.cc/4WBL-X3UJ]. 

 34 See Johnson v. NCAA, 108 F.4th 163, 169 (3d Cir. 2024). 

 35 NCAA RSCH, supra note 13, at 12. 

 36 Michigan Athletics Projects Record Revenue for FY24-25, SPORTS BUS. J. (June 21, 2024),  

https://www.sportsbusinessjournal.com/Articles/2024/06/21/michigan-athletics-budget 

[https://perma.cc/5BLU-AM67]. 

 37 March Madness refers to the annual NCAA Division I Men’s Basketball Tournament, a single-

elimination competition featuring 68 college teams from across the United States.  Dara Cohen, 45 Million 

Americans to Wager $3.1B on March Madness, AM. GAMING ASS’N (Mar. 13, 2022), 

https://www.americangaming.org/45-million-americans-to-wager-3-1b-on-march-madness 

[https://perma.cc/3VMV-KS5Y].  

https://www.washingtonpost.com/sports/2021/10/27/ncaa-student-athlete-1950s
https://www.washingtonpost.com/sports/2021/10/27/ncaa-student-athlete-1950s
https://perma.cc/X5DF-V6AV
https://www.ncaa.org/sports/2021/5/4/history.aspx
https://perma.cc/9ETX-MX9J
https://perma.cc/9ETX-MX9J
https://www.ncsasports.org/recruiting/how-to-get-recruited/college-
https://perma.cc/DT73-KZ58
https://perma.cc/DT73-KZ58
https://www.cnbc.com/2024/01/04/ncaa-and-espn-ink-8-year-920-million-media-rights-deal.html
https://www.cnbc.com/2024/01/04/ncaa-and-espn-ink-8-year-920-million-media-rights-deal.html
https://perma.cc/4WBL-X3UJ
https://www.sportsbusinessjournal.com/Articles/2024/06/21/michigan-athletics-budget
https://perma.cc/5BLU-AM67
https://www.americangaming.org/45-million-americans-to-wager-3-1b-on-march-madness
https://perma.cc/3VMV-KS5Y
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salaries of NCAA coaches, who often match or exceed those of professional 

coaches—an average NCAA football head coach’s salary is $8.99 million, 

just above the average NFL head coach’s salary of $8.98 million.38  

In 2019 alone, Division 1 athletics generated $15.8 billion in revenue.39  

Of that amount, only $2.9 billion—or 18.2%—was allocated to athletic 

scholarships, the primary form of compensation the NCAA claims justifies 

treating players as amateurs.40  Even more striking, just 1% of total revenue 

went toward medical treatment and insurance protections for the athletes.41  

By contrast, 35% of revenue was funneled into administrative and coaching 

salaries, highlighting the sharp financial disparities embedded within the 

system.42  Despite this massive revenue, student-athletes historically receive 

none of it because of the NCAA’s amateurism model.43  

B.     The Amateurism Model 

Historically, student-athletes were prohibited from receiving 

compensation beyond a “full grant-in [financial] aid … that consists of tuition 

and fees, living expenses, books and other expenses related to attendance at 

the institution up to the cost of attendance established pursuant to [NCAA 

Division 1 2023-2025] Bylaws 15.02.2 and 15.02.2.1.”44  For decades, the 

NCAA has relied on the concept of “amateurism” as a defense to justify its 

treatment of college athletes,45 asserting that athletes participate for the love 

of the game and the educational opportunities it affords—not for financial 

gain.46  However, as collegiate sports have transformed into a multibillion-

dollar industry, this justification has faced increasing scrutiny.   

 

 38 David Berri, It’s Time for the Pay of College Football Coaches to Change, THE SLING (Aug. 25, 

2024), https://www.thesling.org/its-time-for-the-pay-of-college-football-coaches-to-change 

[https://perma.cc/82Q4-YD3M]. 

 39 Andrew Zimbalist, Analysis: Who Is Winning in the High-Revenue World of College Sports?, PBS 

NEWS HOUR (Mar. 18, 2023, 7:14 PM), https://www.pbs.org/newshour/economy/analysis-who-is-

winning-in-the-high-revenue-world-of-college-sports [https://perma.cc/J4N2-CJK6]. 

 40 Id. 

 41 Id. 

 42 Id. 

 43 Halle R. Fiedler, The Student Athlete-Employee: Forging an Equitable Path Toward a New NCAA, 

93 FORDHAM L. REV. 737, 745 (2024). 

 44 NCAA DIVISION I 2024-2025 MANUAL 168 (2024), 

https://web3.ncaa.org/lsdbi/reports/getReport/90008 [https://perma.cc/2RWU-3RVT] [hereinafter 

DIVISION I 2024-2025 MANUAL]. 

 45 The definition of amateur, although not directly defined, falls under Article 12 of the NCAA 

bylaws; id. at 33.  See John Niemeyer, Comment, The End of an Era: The Mounting Challenges to the 

NCAA’s Model of Amateurism, 42 PEPP L. REV. 883, 900 (2015). 

 46 Corban Quarles, Are NCAA Athletes Amateurs Anymore?, WSJ (Mar. 19, 2024), 

https://www.wsj.com/opinion/are-ncaa-athletes-amateurs-anymore-college-sports-cb86b93c 

[https://perma.cc/CS4Q-H9SJ]. 

https://www.thesling.org/its-time-for-the-pay-of-college-football-coaches-to-change
https://perma.cc/82Q4-YD3M
https://www.pbs.org/newshour/economy/analysis-who-is-winning-in-the-high-revenue-world-of-college-sports
https://www.pbs.org/newshour/economy/analysis-who-is-winning-in-the-high-revenue-world-of-college-sports
https://perma.cc/J4N2-CJK6
https://web3.ncaa.org/lsdbi/reports/getReport/90008
https://perma.cc/2RWU-3RVT
https://www.wsj.com/opinion/are-ncaa-athletes-amateurs-anymore-college-sports-cb86b93c
https://perma.cc/CS4Q-H9SJ
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In 2003, in Kavanagh v. Trustees of Boston University, the plaintiff, a 

member of the Manhattan College basketball team, argued that scholarship 

athletes should be treated as “agents” of their schools because they 

“represent” their institutions in competition.47  The Supreme Judicial Court 

of Massachusetts, citing the NCAA’s amateurism model, rejected this 

argument as too radical,48 thereby reinforcing the model that courts have 

challenged, weakened, and questioned.49   

Under Article 12 of the NCAA bylaws, student-athletes must qualify as 

an a “amateur” to compete in intercollegiate athletics.50  However, the bylaws 

do not explicitly define “amateur,” instead they only detail how student-

athletes can lose “amateur-status,” making them ineligible to compete and 

forfeiting their scholarships.51  An athlete is no longer considered an 

“amateur” if  they: (1) are paid, directly or indirectly, for use of their 

“athletics skill”; (2) “[a]ccept[] a promise of pay even if such pay is to be 

received following completion of . . . athletics participation”; (3) receive 

“any other form of financial assistance from a professional sports 

organization;” or (4) “[c]ompete on any professional athletics team.”52  These 

rigid restrictions effectively limit student-athletes’ rights while universities, 

coaches, and the NCAA profit handsomely from their performance.53 

The NCAA’s reliance on amateurism is bolstered by legal precedent, 

particularly the landmark 1984 Supreme Court decision in NCAA v. Board of 

Regents of the University of Oklahoma.54  In that case, the Court upheld the 

NCAA’s right to regulate college sports, but also noted that the 

organization’s control must be balanced against the need to maintain a 

competitive marketplace.55  Furthermore, the Court acknowledged the 

concept of amateurism as central to the NCAA’s role, stating that it “widen[s] 

consumer choice” by preserving the distinction between college and 

professional sports.56  This ruling cemented the NCAA’s ability to defend its 

amateurism model against subsequent legal challenges.57  Importantly, 

 

 47 Kavanagh v. Tr. of Boston Univ., 795 N.E.2d 1170, 1176 (2003). 

 48 Id. at 1172.  

 49 See generally Ruslan Aminov, The Price of Amateurism: Student-Athletes Challenge NCAA’s Ban 

on Receiving Prize Money, VILLANOVA UNIV. (Oct. 10, 2024), 

https://www1.villanova.edu/villanova/law/academics/sportslaw/commentary/mslj_blog/2024/ThePriceof

AmateurismStudent-AthletesChallengeNCAAsBanonReceivingPrizeMoney.htm 

[https://perma.cc/V6M8-NFD8]. 

 50 DIVISION I 2024-2025 MANUAL, supra note 44, at 31-54. 

 51 Id. at 31-54. 

 52 Id. at 33; Fiedler, supra note 43, at 744.  

 53 Zimbalist, supra note 39. 

 54 Nat’l Collegiate Athletic Ass’n v. Bd. of Regents of Univ. of Okla., 468 U.S. 85 (1984). 

 55 Id. at 96. 

 56 Id. at 102.  

 57 ANTHONY LEE, NCAA VS. REGENTS OF THE UNIVERSITY OF OKLAHOMA: HISTORY, 

https://www1.villanova.edu/villanova/law/academics/sportslaw/commentary/mslj_blog/2024/ThePriceofAmateurismStudent-AthletesChallengeNCAAsBanonReceivingPrizeMoney.htm
https://www1.villanova.edu/villanova/law/academics/sportslaw/commentary/mslj_blog/2024/ThePriceofAmateurismStudent-AthletesChallengeNCAAsBanonReceivingPrizeMoney.htm
https://perma.cc/V6M8-NFD8
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maintaining a competitive marketplace does not mean allowing wealthy 

programs to create “super-teams” through unlimited spending.58  Instead, it 

ensures talent is distributed more evenly, preserving fair competition across 

schools.59  Competitive balance prevents a system where only the most well-

funded programs dominate, keeping college sports accessible and 

competitive for all.60 

Next, in 2002, the Second Circuit in Shephard v. Loyola Marymount 

University, emphasized that the NCAA bylaws explicitly define student-

athletes as amateurs and that their participation in college sports should be 

motivated by education and its associated benefits, rather than financial 

compensation.61  However, the legal landscape shifted dramatically with the 

unanimous 2021 Supreme Court decision in NCAA v. Alston62 when the Court 

ruled for the first time that student-athletes could profit from their own NIL 

through direct endorsement deals for commercial and promotional 

purposes.63  This landmark decision opened the door for athletes to monetize 

their value, with examples like former Alabama quarterback Bryce Young 

earning nearly $1 million in NIL deals with brands such as Cash App, 

Subway, and BMW.64   

 

AFTERMATH, IMPLICATIONS (AND WHERE WE GO FROM HERE) 16, 

https://www.law.berkeley.edu/sugarman/Sports_Law_Anthony_Lee__Regents-College_Football-

BCS.pdf [https://perma.cc/M9FY-3CSB]. 

 58 This is a key distinction between college and professional sports.  In Major League Baseball—

where no salary cap exists—the Los Angeles Dodgers have used their substantial financial resources to 

assemble a “super team,” meaning a roster stacked with many of the league’s top players.  Jared Diamond, 

The $392 Million Superteam That Won’t Stop Spending Money, WSJ (Feb. 17, 2025, 7:00 AM), 

https://www.wsj.com/sports/baseball/los-angeles-dodgers-world-series-ohtani-acdb8937 

[https://perma.cc/KM5F-AG7U]. 

 59 Matthew J. Parlow, Protecting the Integrity of Sports, 55 SETON HALL L. REV. 533, 533-34 (2024). 

 60 Id. at 533-34. 

 61 Shephard v. Loyola Marymount Univ., 125 Cal Rptr 2d 829, 834 (Cal. Ct. App. 2002).  In this 

case, a student-athlete sued the university and her coach for race discrimination and breach of contract 

after her basketball scholarship was not renewed and she was removed from the team.  Id. at 840-41.  The 

Court of Appeal affirmed summary judgment for the university, holding that Shephard could not sue under 

California’s Fair Employment and Housing Act because she was not an employee but a student-athlete 

receiving educational financial aid—an arrangement that state law and NCAA bylaws explicitly define as 

non-employment.  Id. at 839. 

 62 See generally NCAA v. Alston, 594 U.S. 69 (2021) (the U.S. Supreme Court unanimously ruling 

that the NCAA’s limits on education-related benefits for student-athletes violated antitrust laws, and 

concluding that these restrictions unfairly limited the compensation athletes could receive for their 

efforts). 

 63 Id. at 104; Michelle Brutlag Hosick, NCAA adopts Interim Name, Image and Likeness Policy, 

NCAA (June 30, 2021), https://www.ncaa.org/news/2021/6/30/ncaa-adopts-interim-name-image-and-

likeness-policy.aspx [https://perma.cc/JY7G-W5G2]. 

 64 Drew Butler, The Highest-Paid College Athletes in the NIL Era, ICONSOURCE (Oct. 24, 2022), 

https://iconsource.com/blog/highest-paid-college-athletes [https://perma.cc/V4YS-4FPC]. 

https://www.law.berkeley.edu/sugarman/Sports_Law_Anthony_Lee__Regents-College_Football-BCS.pdf
https://www.law.berkeley.edu/sugarman/Sports_Law_Anthony_Lee__Regents-College_Football-BCS.pdf
https://perma.cc/M9FY-3CSB
https://www.wsj.com/sports/baseball/los-angeles-dodgers-world-series-ohtani-acdb8937
https://perma.cc/KM5F-AG7U
https://www.ncaa.org/news/2021/6/30/ncaa-adopts-interim-name-image-and-likeness-policy.aspx
https://www.ncaa.org/news/2021/6/30/ncaa-adopts-interim-name-image-and-likeness-policy.aspx
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Despite the progress, the Alston ruling stopped short of dismantling the 

amateurism framework entirely.65  Schools are still prohibited from using 

NIL transactions to directly compensate athletes for their participation in 

sports.66  This leaves athletes in a gray area where they can profit from their 

personal brands but are denied recognition as employees—and the full range 

of benefits and protections that come with employee status. 

Justice Kavanaugh’s concurrence in Alston highlighted the decision’s 

significance, delivering a sharp critique of the NCAA’s amateurism model.67  

Kavanaugh wrote, “[n]owhere else in America can businesses get away with 

agreeing not to pay their workers a fair market rate on the theory that their 

product is defined by not paying their workers a fair market rate.”68  

Kavanaugh criticized the NCAA’s justification of amateurism as 

economically and legally untenable, drawing attention to the inequities 

inherent in a system that generates extraordinary revenue, while denying 

athletes the benefits of fair compensation.69  His opinion signaled openness 

to future antitrust challenges70 against NCAA practices, suggesting that 

continued adherence to outdated amateurism models would likely face 

increased legal scrutiny.71  Kavanaugh’s powerful statement, asserting that 

the “NCAA is not above the law,”72 underscores the need for substantial 

reforms to ensure athletes are fairly compensated.  However, it raised 

questions about athletes’ employment status and did not settle the ongoing 

national debate on amateurism in college sports.73  

C.     Unionization of Student-Athletes 

As athletes and advocates push for recognition of student-athletes as 

employees, unionization has emerged as a powerful tool to challenge the 

 

 65 Alston, 594 U.S. at 69. 

 66 Important Considerations for Universities Awaiting House Settlement Approval, HUNTON (May 

20, 2025), https://www.hunton.com/insights/legal/important-considerations-for-universities-awaiting-

house-settlement-approval [https://perma.cc/FV9H-2B3B]. 

 67 Sean Gregory, Why the NCAA Should Be Terrified of Supreme Court Justice Kavanaugh’s 

Concurrence, TIME (June 21, 2021, 6:24 PM), https://time.com/6074583/ncaa-supreme-court-ruling 

[https://perma.cc/3UP8-DCN8]. 

 68 Alston, 594 U.S. at 112 (Kavanaugh, J., concurring). 

 69 Id. at 107-112. 

 70 See Sherman Antitrust Act, 15 U.S.C. § 1.  The Sherman Antitrust Act primarily aims to combat 

arrangements that unfairly restrict trades.  Id.  Specifically, section one of the Sherman Act prohibits 

“[e]very contract, combination in the form of trust or otherwise, or conspiracy, in restraint of trade or 

commerce among the several States, or with foreign nations,” and section two prohibits monopoly).  Id. 

 71 Alston, 594 U.S. at 107-12 (Kavanaugh, J., concurring). 

 72 Id. at 112. 

 73 Id. at 107-12.  These questions lie at the heart of subsequent challenges, including the current 

debate surrounding Johnson v. NCAA, for a more in depth discussion see infra Section II.A.iii. 

https://www.hunton.com/insights/legal/important-considerations-for-universities-awaiting-house-settlement-approval
https://www.hunton.com/insights/legal/important-considerations-for-universities-awaiting-house-settlement-approval
https://perma.cc/FV9H-2B3B
https://time.com/6074583/ncaa-supreme-court-ruling/
https://perma.cc/3UP8-DCN8
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NCAA’s control and demand equitable treatment.74  For many years, college 

athletes have attempted to unionize, aiming to secure basic protections such 

as overtime pay, healthcare, and minimum wage.75  Unionizing would enable 

athletes to engage in collective bargaining—a process in which individuals 

join together to negotiate equitable working conditions and benefits.76  The 

right to unionize is governed by the National Labor Relations Board 

(“NLRB”), an independent federal agency responsible for protecting 

employees’ rights to organize and decide on union representation.77  It also 

addresses and corrects unfair labor practices78 by private sector employers 

and unions.79 

Under the National Labor Relations Act (“NLRA”), an employee is 

defined broadly as “any individual whose work has ceased as a consequence 

of, or in connection with, any current labor dispute or because of any unfair 

labor practice, and who has not obtained any other regular and substantially 

equivalent employment.”80  This definition sets the foundation for why 

scholarship athletes can fall within the NLRA’s protections.  One notable 

example is the Northwestern University football team’s effort to unionize in 

2014.81  This group of athletes courageously demanded fair treatment, 

arguing that players who receive athletic scholarships are essentially 

university employees.82  The NLRB’s regional director agreed, ruling that 

such players had the legal right to unionize and engage in collective 

bargaining.83  On review, however, the NLRB declined to assert 

jurisdiction—not because the players failed to meet the definition of 

employees, but because regulating a single private university team within a 

system dominated by public institutions would not promote labor-relations 

 

 74 Christi Kempf, UChicago Event Examines Unionization in College Athletics, Paying Student 

Athletes, UCHICAGO NEWS (Mar. 13, 2024), https://news.uchicago.edu/story/uchicago-event-examines-

unionization-college-athletics-paying-student-athletes [https://perma.cc/3BZU-PWKB]. 

 75 Id. 

 76 Collective Bargaining, AFL-CIO, https://aflcio.org/what-unions-do/empower-workers/collective-

bargaining [https://perma.cc/9KYP-K7AW]. 

 77 About NLRB, NLRB, https://www.nlrb.gov/about-nlrb/what-we-do [https://perma.cc/Q899-

5PB6]. 

 78 See Unfair Labor Practice, FLRA,  https://www.flra.gov/cases/unfair-labor-practice 

[https://perma.cc/2S27-22WA].  Unfair labor practices are actions by employers or labor organizations 

that interfere with employees’ rights, discriminate against workers, or undermine collective bargaining 

protections.  Id.  

 79 See About NLRB, supra note 77 (The NLRB only applies to private employers, unlike federal wage 

and hour law which applied to both private and public institutions).  

 80 25 U.S.C § 152(4). 

 81 Nw. Univ. and Coll. Athletes Player Ass’n (CAPA), 362 N.L.R.B. 1350, 1350 (2015). 

 82 Michael Wasser, Post-Game Analysis: What Really Happened in the Northwestern Football 

Case?, JOBS WITH JUST. (Aug. 26, 2025), https://www.jwj.org/post-game-analysis-what-really-happened-

in-the-northwestern-football-union-case [https://perma.cc/MW5C-KV8A]. 

 83 Id. 
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stability. 84  Critically, the Board expressly declined to decide the employee-

status question85 and emphasized that its ruling was limited to the specific 

circumstances of the case, noting that it “does not preclude reconsideration 

of the issue in the future.” 86  The Northwestern case set off a ripple effect in 

the debate over college athletes’ employment status.87 

A recent development in the unionization of college athletes occurred 

in February 2024, when the Dartmouth men’s basketball team successfully 

voted to unionize.88  Notably, Dartmouth, as part of the Ivy League, does not 

offer athletic scholarships but instead provides need-based financial aid, 

distinguishing it from other Division I institutions.89  Under the supervision 

of the NLRB, the team held an election, voting 13-2 to join the Service 

Employees International Union Local 560 (“SEIU”).90  In her decision, Laura 

Sacks, the Regional Director the NLRB, stated, “[b]ecause Dartmouth has 

the right to control the work performed by the Dartmouth men’s basketball 

team, and the players perform that work in exchange for compensation, I find 

that the petitioned-for basketball players are employees within the meaning 

of the [National Labor Relations] Act.”91  This ruling marks a significant 

victory, affirming that student-athletes may be classified as employees under 

federal labor law and thereby possess the right to unionize.92 

The impact of Dartmouth’s decision extends far beyond the basketball 

court.93  Mary Kay Henry, the international president of the SEIU, praised 

the win as a “historic step forward for economic justice, racial justice, and 

union rights—not just for college athletes but for millions of young people 

 

 84 Nw. Univ., 362 N.L.R.B at 1351-55. 

 85 Id. at 1352. 

 86 Id. at 1355 

 87 John Wolohan, What Changed Between the NLRB’s Northwestern and Dartmouth Unionization 

Cases?, ATHLETIC BUS. (May 6, 2024), 

https://www.athleticbusiness.com/operations/legal/article/15668570/what-changed-between-the-nlrbs-

northwestern-and-dartmouth-unionization-cases [https://perma.cc/8WV8-ZWJA]. 

 88 Trs. of Dartmouth Coll., No. 01-RC-325633 (N.L.R.B. 2023). 

 89 Ivy League Athletic Scholarships: What You Need To Know, NCSA COLL. RECRUITING, 

https://www.ncsasports.org/blog/what-need-know-ivy-league-athletic-scholarship 

[https://perma.cc/EMU5-8TCE]. 

 90 Jimmy Golen, Dartmouth Men’s Basketball Team Votes To Unionize, Though Steps Remain 

Before Forming Labor Union, AP NEWS (Mar. 5, 2024), https://apnews.com/article/dartmouth-union-

ncaa-basketball-players-2fd912fade62ffd81218a6dc91461962 [https://perma.cc/6XTV-RTX3]. 

 91 Jimmy Golen & Ralph D. Russo, U.S. Labor Official Says Dartmouth Basketball Players Are 

School Employees, Sets Stage For Union Vote, WHYY (Feb. 6, 2024), https://whyy.org/articles/college-

sports-nlrb-says-dartmouth-basketball-players-are-school-employees-union-vote 

[https://perma.cc/AT4S-9K48]. 

 92 Decision and Direction of Election, Trs. of Dartmouth Coll. and Serv. Emp. Int’l Union, Local 

560, Case 01-RC325633, (NLRB Feb. 5, 2024). 

 93 Golen & Russo, supra note 91. 
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across our country whose work is not valued like it should be.”94  By framing 

the players’ success within broader movements for equity, Henry highlights 

the essential link between labor rights, economic justice, and social justice in 

the fight to secure basic protections for student-athletes.95   

Despite this victory, Dartmouth’s men’s basketball players withdrew 

their union petition on December 31, 2024, likely out of concern that, with 

President-elect Donald Trump about to take office, the NLRB might change 

course, as its decisions often shift with each administration.96  As a result, the 

Dartmouth case ends without the NLRB having the opportunity to review the 

decision, further complicating the ongoing debate.97 

D.     The Fair Labor Standards Act 

The FLSA was enacted on June 25, 1938,98 during the Great 

Depression,99 by President Franklin D. Roosevelt as part of his New Deal.100  

After years of legislative battles,101 the FLSA emerged as a groundbreaking 

law aimed at improving labor conditions in the United States by establishing 

a federal minimum wage, setting a maximum workweek of forty-four hours, 

and regulating child labor standards.102  Initially, the FLSA focused on 

protecting industrial and labor-intensive workers, ensuring fair compensation 

 

 94 Id. 

 95 Id. 

 96 Billy Witz, Dartmouth College Basketball Players Halt Effort to Unionize, N.Y. TIMES (Dec. 31, 

2024), https://www.nytimes.com/2024/12/31/us/dartmouth-basketball-

unionize.html#:~:text=basketball%2Dunionize.html- 

,Dartmouth%20College%20Basketball%20Players%20Halt%20Effort%20to%20Unionize 

[https://perma.cc/PTY3-3XJB].  Note that this piece was written prior to any legislative changes President 

Trump has enacted.  

 97 Joshua Nadreau, Dartmouth Basketball Team Withdraws Petition to Form First Student-Athlete 

Union: 5 Compliance Tips for Colleges and Universities, FISHER PHILLIPS (Jan. 3, 2025), 

https://www.jdsupra.com/legalnews/dartmouth-basketball-team-withdraws-4457810 

[https://perma.cc/S6YG-PEQG]. 

 98 29 U.S.C §§ 201-19. 

 99 The Great Depression lasted from 1929-1941 and was period of great economic recession.  Gary 

Richardson, The Great Depression, FED. RESERVE HIST. (Nov. 22, 2013), 

https://www.federalreservehistory.org/essays/great-

depression#:~:text=1929%E2%80%931941,World%20War%20II%20in%201941 

[https://perma.cc/XS83-GJYX]. 

 100 See Jonathan Grossman, Fair Labor Standards Act of 1938: Maximum Struggle for a Minimum 

Wage, U.S. DEP’T OF LABOR (June 1978), https://www.dol.gov/general/aboutdol/history/flsa1938 

[https://perma.cc/QHL7-6SMJ].  .  See also New Deal, HISTORY (Jan. 5, 2026), 

https://www.history.com/topics/great-depression/new-deal [https://perma.cc/LDP4-8EZV] (The New 

Deal was a series of programs and projects launched by President Franklin D. Roosevelt during the Great 

Depression to restore economic stability and prosperity in the United States). 

 101 Peter Cole, The Law That Changed the American Workplace, TIME (June 25, 2016), 

https://time.com/4376857/flsa-history [https://perma.cc/YCT7-3UAN]. 

 102 Id.; Grossman, supra note 100.  
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and reasonable work hours.103  Today, codified at 29 U.S.C. § 203, the FLSA 

sets federal minimum wage and overtime pay requirements for most private 

and public sector employees.104   

Enforcement of the FLSA, in terms of private employment, State and 

local government, and certain Federal employees, is overseen by the Wage 

and Hour Division (“WHD”) of the U.S. Department of Labor (“DOL”).105  

The FLSA broadly defines an employee as “any individual employed by an 

employer”106 and defines an employer as “any person acting directly or 

indirectly in the interest of an employer in relation to an employee.”107  The 

term “employ” means “to suffer or permit to work;” a broad standard meant 

to encompass many working relationships. 108  Exemptions exist for 

independent contractors and certain administrative and managerial 

workers,109 leading to scrutiny of the FLSA’s scope in recent years as courts 

consider whether it applies to student-athletes, potentially entitling them to 

minimum wage and overtime protections under the FLSA. 

II.     LEGAL ANALYSIS: CLASSIFYING STUDENT-ATHLETES 

AS EMPLOYEES 

A.     Split Circuit: Case Analysis 

1.     The Seventh Circuit: Berger v. NCAA 

Berger v. NCAA is one of the earliest cases that examine the 

employment status of student-athletes under the FLSA.110  Filed in 2015, this 

lawsuit involves former women’s track athletes from the University of 

Pennsylvania who sue the NCAA and its member schools, arguing that they 

 

 103 Grossman, supra note 100.  

 104 CONG. RSCH. SERV, LSB11223, JOHNSON V. NATIONAL COLLEGIATE ATHLETIC ASSOCIATION: 

THIRD CIRCUIT ALLOWS COLLEGE ATHLETES’ CLAIM FOR WAGES TO MOVE FORWARD 1 (2024).  Unlike 

the NLRB, the FLSA applies equally to both private and public institutions, highlighting its broad federal 

reach and significance.  Joshua Nadreau, Dartmouth Basketball Team Withdraws Petition to Form First 

Student-Athlete Union: 5 Compliance Tips for Colleges and Universities, FISHER PHILLIPS (Jan. 3, 2025), 

https://www.jdsupra.com/legalnews/dartmouth-basketball-team-withdraws-4457810 

[https://perma.cc/S6YG-PEQG]. 

 105 Handy Reference Guide to the Fair Labor Standards Act, U.S. DEP’T OF LABOR, 

https://www.dol.gov/agencies/whd/compliance-assistance/handy-reference-guide-

flsa#:~:text=The%20Wage%20and%20Hour%20Division,and%20the%20Tennessee%20Valley%20Aut

hority (last updated Nov. 2023) [https://perma.cc/SRH9-5SRL]. 

 106 29 U.S.C. § 203(e)(1). 

 107 Id. at § 203(d). 

 108 Id. at § 203(g). 

 109 Exceptions, U.S. CITIZENSHIP AND IMMIGR. SERVS. (Apr. 10, 2025), https://www.uscis.gov/i-9-

central/complete-correct-form-i-9/exceptions [https://perma.cc/FE74-PDRF]. 

 110 Berger v. NCAA, 843 F.3d 285 (7th Cir. 2016). 
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should be classified as employees, similar to work-study students.111  These 

student-athletes pointed to detailed timesheets and strict supervision as 

evidence that their school-supervised, nonacademic activities were work and 

that schools benefited significantly from their efforts.112  Ultimately, 

however, both the district court and the Seventh Circuit dismissed their 

claims, emphasizing that the longstanding tradition of amateurism in college 

sports means athletic participation is not “work” within the meaning of the 

FLSA and participation in college athletics is “entirely voluntary.”113   

2.     The Ninth Circuit: Dawson v. NCAA 

Similarly, in Dawson v. NCAA, a University of Southern California 

(“USC”) football player argued in the Ninth Circuit, that he was an employee 

of both the NCAA and the Pac-12 Conference.114  In this case, the circuit 

court stated: 

[T]he pure question of employment is not before us, and we need not 

consider whether [Dawson] had employment status as a football player, nor 

whether USC was an employer.  That question is left, if at all, for another 

day . . . [with] the only issue before [the court being,] whether the NCAA 

and PAC-12 were his employers under federal and state law.115   

The Ninth Circuit ultimately held that a student-athlete in a football 

program was not an employee of the NCAA or Pac-12 because they “were 

regulatory bodies, not employers, of student-athletes under the FLSA.”116   

Both the Seventh and Ninth Circuits have concluded that college 

athletes are not employees protected by the FLSA.117  However, these 

persuasive precedents were reviewed in Johnson v. NCAA, a case that seeks 

to revolutionize the debate by re-examining whether student-athletes should 

be recognized as employees.118   

3.     The Third Circuit: Johnson v. NCAA 

The origins of Johnson v. NCAA trace back to 2019, when Trey 

Johnson, a former Villanova football player, along with other Division I 

 

 111 Id. at 289. 

 112 Id. at 293; Fiedler, supra note 43, at 765. 

 113 Berger, 843 F.3d at 291. 

 114 Dawson v. NCAA, 932 F.3d 905, 907 (9th Cir. 2019). 

 115 Id. at 907-08. 

 116 Id. at 910-11 

 117 Id. at 910-11; Berger, 843 F.3d at 294. 

 118 Dan Murphy, What You Need to Know About the Latest NCAA Legal Battle, ESPN (Feb. 14, 2023, 

6:30 AM), https://www.espn.com/college-sports/story/_/id/35467766/what-need-know-latest-ncaa-legal-

battle [https://perma.cc/WJ25-4RBZ]. 

https://www.espn.com/college-sports/story/_/id/35467766/what-need-know-latest-ncaa-legal-battle
https://www.espn.com/college-sports/story/_/id/35467766/what-need-know-latest-ncaa-legal-battle
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athletes,119 filed a lawsuit in the Eastern District of Pennsylvania,120 where 

these students argued that they qualified as employees of their respective 

schools under the FLSA and were therefore entitled to receive 

compensation.121  The court applied the seven-factor test, set forth in Glatt v. 

Fox Searchlight Pictures,122 to determine whether these athletes could be 

classified as employees under the FLSA.123  The Glatt test asks who is the 

primary beneficiary of the relationship—the worker or the institution—and 

is designed to capture the economic reality of arrangements where 

participants often expect educational or vocational benefits rather than 

wages.124  It emphasizes three core principles: (1) the analysis centers on what 

the worker receives in exchange for their labor; (2) courts must retain 

flexibility to examine the totality of the circumstances; and (3) the 

relationship should not be evaluated as if it were a conventional employment 

arrangement.125  To guide this inquiry, Glatt lays out seven non-exhaustive 

factors, including whether there is an expectation of compensation, whether 

the experience provides training akin to an educational environment, whether 

it is tied to formal coursework, whether it accommodates academic 

obligations, whether its duration is limited to the period of meaningful 

learning, whether the work displaces paid employees, and whether there is an 

understanding that no paid job will follow.126  Importantly, no single factor 

is dispositive, and courts must balance all considerations to determine 

whether the worker is an employee under the FLSA.127 

  In its decision, the court stated: “we conclude that the Complaint 

plausibly alleges that Plaintiffs are employees of the [Attended School 

Defendants] under the Glatt test.”128  The NCAA appealed the decision, and 

the case proceeded to the Third Circuit.129  Judge Restrepo, writing for the 

majority rejected the use of the Glatt test, because it was designed for unpaid 

internships, not student-athletes.130  The Glatt test examines who benefits 

more—the intern or the employer—which does not fit the structure of college 

 

 119 Johnson v. NCAA, 556 F. Supp. 3d 491, 495-96 (E.D. Pa. 2021). 

 120 Id. at 491. 

 121 Id. at 491, 498.  

 122 The Glatt test was originally established as a test for determining whether an unpaid intern is an 

employee under the FLSA.  See Glatt v. Fox Searchlight Pictures, Inc., 811 F.3d 528, 538 (2d Cir. 2016). 

 123 Johnson, 556 F. Supp. 3d at 491, 509.  

 124 Id. 

 125 Id. 

 126 Id. at 491, 509-10.  

 127 Id. at 491, 510.  

 128 Id. at 491, 512. 

 129 Johnson v. NCAA, 108 F.4th 163 (3d Cir. 2024). 

 130 Id. at 167. 
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athletics. 131  Unlike interns, athletes do not perform work that directly 

replaces paid employees, and their participation in sports is not structured 

like an internship designed to provide job training.132  Given these clear 

differences, Judge Restrepo explained that to determine employment under 

the FLSA courts must “look to the economic realities of the relationship,”133 

which depend on the totality of the circumstance134  The Third Circuit applied 

the economic realities test,135 concluding that “college athletes may be 

employees under the FLSA when they (a) perform services for another party, 

(b) ‘necessarily and primarily for the other party’s benefit,’ (c) under that 

party’s control or right of control, and (d) in return for ‘express’ or ‘implied’ 

compensation or ‘in-kind benefits.”136   

In its decision, the court also held that the NCAA’s continued reliance 

on the “frayed tradition” of amateurism could not preclude college-athlete 

employment status as a matter of law,137 directly declining to follow the 

Seventh Circuits opinion in Berger.138  Judge Restrepo concluded his opinion 

by emphasizing the need for an economic-realities test that distinguishes 

between “play” and “work.”139  This distinction is critical—if college 

athletics is purely “play,” athletes have no claim to wages, but if their 

participation meets the legal definition of “work,” they are entitled to 

employee protections under the FLSA.140  This decision signals a potential 

shift in recognizing college athletes as employees, opening the door for 

broader rights and protections under the FLSA.141   

While the majority opinion in Johnson left open the possibility of 

student-athletes being classified as employees, the concurrence brought a 

 

 131 Glatt v. Fox Searchlight Pictures, Inc., 811 F.3d 528, 538 (2d Cir. 2016).  

 132 Caroline Fairchild, 11 Ways College Athletes Are Treated Worse Than Unpaid Interns, HUFFPOST, 

https://www.huffpost.com/entry/college-athletes-unpaid-interns_n_3865911 (last updated Dec. 6, 2017) 

[https://perma.cc/7BNP-PDKM].  

 133 Johnson, 108 F.4th at 176 (quoting Martin v. Selker Bros., 949 F.2d 1286, 1293 (3d Cir. 1991)). 

 134 Id. (citing Haybarger v. Lawrence Cnty. Adult Prob. & Parole, 667 F.3d 408, 418 (3d Cir. 2012)). 

 135 For background information on the economic realities test see Fact Sheet 13: Employee or 

Independent Contractor Classification Under the Fair Labor Standards Act (FLSA), supra note 26. 

 136 Johnson, 108 F.4th at 180.  See infra Section III.A for a more in-depth discussion of the economic 

realities test. 

 137 See Johnson, 108 F.4th at 182 (Hamilton, J., concurring)). 

 138 Berger v. NCAA, 843 F.3d 285, 291(7th Cir. 2016). 

 139 Johnson, 108 F.4th at 182 (citing Berger, 843 F.3d at 294 (Hamilton, J., concurring)). 

 140 Joe Nocera, The Difference Between an Unpaid and a Paid Student-Athlete? Not Much., N.Y. 

TIMES (Oct. 23, 2021), https://www.nytimes.com/2021/10/23/business/college-endorsement-deals.html 

[https://perma.cc/UJ79-CPKX]. 

 141 Jennifer Cluverius & Michael DiLiello, They’re in the Game: Johnson v. NCAA and Possible 

College Athlete FLSA Coverage, MAYNARDNEXSEN (Aug. 2, 2024), 

https://www.maynardnexsen.com/publication-theyre-in-the-game-johnson-v-ncaa-and-possible-college-

athlete-flsa-coverage [https://perma.cc/9NAY-94AM]. 
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more cautious in application perspective.142  Judge Porter wrote separately to 

emphasize the complexity of the issue, citing the highly fact-intensive nature 

of determining employment status for over 200,000 Division I student-

athletes.143  Judge Porter emphasized that applying a single test to all student-

athletes fails to capture the wide variation in economic relationships between 

athletes and their universities.144  For instance, the relationship between “the 

quarterback of a Power Four conference football team145 and his university” 

is vastly different from that of “a Conference USA school and a member of 

its bowling team.”146  Power Four quarterbacks generate massive revenue and 

media attention, while lower-profile athletes, like a Conference USA bowler, 

receive little financial or institutional investment, making their relationships 

with their schools fundamentally different.147 

Although Judge Porter agreed with the majority’s decision to remand 

the case for further proceedings, he expressed concern about the potential 

consequences of recognizing student-athletes as employees under federal 

labor laws.148  He noted that such a classification could have far-reaching 

implications for the structure of collegiate sports, including increased 

administrative burdens, such as budget cuts in maintaining the payroll of 

professors, unintended impacts on smaller athletic programs, and potential 

conflicts with the NCAA’s longstanding amateurism model.149 

One of the primary concerns Porter raised was the financial strain such 

a classification could place on colleges and universities, especially those with 

limited budgets.150  While Division I football and basketball programs may 

generate significant revenue, many other sports operate at a loss.151  

Extending employee status to all athletes could force schools to reallocate 

resources or even cut less profitable programs altogether.152 

 

 142 See Johnson, 108 F.4th at 183 (Porter J., concurring).  

 143 Id. 

 144 Leni D. Battaglia et al., Third Circuit Establishes New Employee Test for Student Athletes, 

MORGAN LEWIS (Aug. 5, 2024), https://www.morganlewis.com/pubs/2024/08/third-circuit-establishes-

new-employee-test-for-student-athletes [https://perma.cc/WAK4-BCBV]. 

 145 See Pat Forde, Welcome to the New College Landscape: How Each Power Four Conference Stacks 

Up, SPORTS ILLUSTRATED (July 1, 2024), https://www.si.com/college/welcome-to-the-new-college-

landscape-how-each-power-four-conference-stacks-up [https://perma.cc/5XUW-JFN8].  Power Four 

refers to the four conferences that dominate college football: the Atlantic Coast Conference (ACC), the 

Big Ten Conference (Big Ten), the Big 12 Conference, and the Southeastern Conference (SEC).  Id.  

 146 Johnson, 108 F.4th at 184 (Porter, J., concurring). 

 147 Id.; Estimated NIL & NCAA Revenue Sharing 2025-26, NIL-NCAA, https://nil-ncaa.com 

[https://perma.cc/ZN76-6HG2]. 

 148 Johnson, 108 F.4th at 183 (Porter, J., concurring). 

 149 Id. at 186 

 150 Id. at 191-92  

 151 Id. 

 152 Id. 
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Moreover, the concurring opinion flagged collateral legal and practical 

challenges that could arise if student-athletes were designated as 

employees.153  For instance, such a classification could complicate eligibility 

for federal student aid, create conflicts with state workers’ compensation 

laws, and raise immigration concerns for international students on non-

working visas.154  These issues, Porter argued, demonstrate the impracticality 

of applying a one-size-fits-all approach to such a complex system.155 

Porter also critiqued the majority’s test for determining employment 

status, warning of its inherent limitations.156  He described the test as lacking 

the precision needed to address the unique circumstances of student-athletes, 

stating that “a yes-or-no answer is impossible under the majority’s test, 

inevitably leading to over- or under-inclusion.”157  This ambiguity, he 

cautioned, makes it difficult to fashion a workable legal rule, particularly 

given the diversity of experiences and conditions across athletic programs.158 

Ultimately, Judge Porter’s concurrence underscored the complexities 

and unintended consequences of recognizing all student-athletes as 

employees under a single legal framework.159  His perspective calls for 

caution, highlighting the need for a more tailored approach that considers the 

diverse realities of collegiate athletics.160 

B.     House v. NCAA: Settlement 

House v. NCAA is a class-action lawsuit filed in 2020 by former Arizona 

State swimmer Grant House and other Division I athletes, who alleged that 

the NCAA’s longstanding restrictions on NIL compensation violated federal 

antitrust law.161  The plaintiffs argued that these rules unlawfully prevented 

athletes from receiving a fair share of the revenue they helped generate,162 

especially those who competed before the Supreme Court’s decision in 

Alston,163 which simply means they are no longer students. 

 

 153 Battaglia et al., supra note 144. 

 154 Id. 

 155 Id. 

 156 Johnson, 108 F.4th at 183 (Porter, J., concurring). 

 157 Id. at 184. 

 158 Id. 

 159 Michael McCann, Concurrence in Johnson v. NCAA Complicates Employee Test, SPORTICO (July 

15, 2024, 5:55 AM), https://www.sportico.com/law/analysis/2024/johnson-v-ncaa-concurring-opinion-

1234789300 [https://perma.cc/48VA-8QM5]. 

 160 Id. 

 161 House v. NCAA, 545 F. Supp. 3d 804, 809 (N.D. Cal. 2021). 

 162 Id. at 808. 

 163 Id. at 810. 
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On May 23, 2024, the NCAA and major Power 5 conferences164 reached 

a proposed $2.8 billion settlement that, for the first time, establishes a direct 

revenue-sharing framework between universities and student-athletes.165  

This substantial payout, structured as “back pay”166 over ten years, targets 

athletes dating back to 2016 who lost the opportunity to profit from NIL deals 

following the policy changes post-2021.167  

Additionally, the settlement proposal includes a revenue-sharing 

component, requiring academic institutions to affirmatively opt in.168  Future 

athletes would receive 22% of their school’s athletic revenue, potentially 

totaling over $20 billion in payments.169  Steve Berman, managing partner 

and co-founder at Hagens Berman law firm, who represented the plaintiffs, 

stated that, “This landmark settlement will bring college sports into the 21st 

century, with college athletes finally able to receive a fair share of the billions 

of dollars in revenue that they generate for their schools.”170 

This settlement not only marks a departure from the NCAA’s historic 

resistance to compensating athletes but also strengthens the argument that 

student-athletes function as employees under the FLSA.171  Although House 

does not explicitly resolve the employee classification question, its 

framework for revenue sharing could influence how courts apply the 

 

 164 These conferences include: the Atlantic Coast Conference, Big Ten Conference, Big 12 

Conference, Pac-12 Conference and Southeastern Conference.  See Billion-Dollar Settlement to Resolve 

Antitrust Litigation Will Impact Student-Athletes and NCAA Enforcement, DUANE MORRIS LLP (June 6, 

2024), 

https://www.duanemorris.com/alerts/billion_dollar_settlement_resolve_antitrust_litigation_impact_stud

ent_athletes_ncaa_0624.html [https://perma.cc/8KKV-5KCV]. 

 165 Ranjan Jindal, Breaking Down the House v. NCAA Settlement and the Possible Future of Revenue 

Sharing in College Athletics, THE DUKE CHRONIC. (May 27, 2024, 10:08 PM), 

https://www.dukechronicle.com/article/2024/05/duke-athletics-ncaa-house-settlement-nil-revenue-

sharing-college-sports-hubbard-carter [https://perma.cc/K8LD-PRJG]. 

 166 Back pay refers to wages that an employee should have received for past work but did not receive 

at the time it was earned, and under federal law an employer may be required to make up that difference 

when wage violations are found.  Back Pay, U.S. DEP’T OF LABOR, 

https://www.dol.gov/general/topic/wages/backpay [https://perma.cc/9A9A-ZFYX]. 

 167 Jindal, supra note 165. 

 168 Ethan J. Sanders & Jonathan D. Wohlwend, Taking It to the House: Preliminary Approval of 

Settlement in House v. NCAA Could Bring Significant Changes to College Sports, BRADLEY (Oct. 15, 

2024), https://www.bradley.com/insights/publications/2024/10/preliminary-approval-of-settlement-in-

house-v-ncaa-could-bring-significant-changes-to-college-sports [https://perma.cc/K2TT-P8FU]. 

 169 Joshua D. Nadreau & Jackson Estrin, Final Buzzer for NCAA Amateurism? What Preliminary 

Approval of the House Settlement Means for College Sports, FISHER PHILLIPS, 

https://www.fisherphillips.com/en/news-insights/final-buzzer-ncaa-amateurism-preliminary-approval-

of-house-settlement-means-for-college-sports.html [https://perma.cc/UT6X-UB2J]. 

 170 Kritsi Dosh, 10 Things To Know About The NCAA’s House Settlement, FORBES (May 24, 2024, 

6:07 PM), https://www.forbes.com/sites/kristidosh/2024/05/24/10-things-to-know-about-the-ncaas-

house-settlement [https://perma.cc/M5HV-FFBX]. 

 171 Billion-Dollar Settlement, supra note 164; see Johnson v. NCAA, 108 F.4th 163 (3d Cir. 2024). 
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economic realities test, as seen in Johnson v. NCAA.172  By agreeing to 

distribute a portion of revenue to athletes, the NCAA is implicitly 

recognizing that their contributions extend well beyond mere extracurricular 

participation.173 

Since drafting this Note in the spring of 2025, the settlement in House 

v. NCAA was finalized.174  On June 6, 2025, Judge Claudia Wilken granted 

final approval, locking in the $2.8 billion back-pay payout to Division I 

athletes who competed between 2016 and 2024.175  These athletes include 

anyone who, during that period, was subject to the NCAA’s pre-2021 NIL 

restrictions and therefore lost the opportunity to profit from their name, 

image, and likeness.176  Separate from this back-pay relief, the settlement also 

creates a forward-looking revenue-sharing framework: beginning in July 

2025, Division I schools that choose to participate may share up to 22% of 

their athletic department revenue directly with current athletes, a figure 

expected to exceed $20 million per school in the first year.177  Schools choose 

to participate for several reasons: it helps them avoid legal risks and 

uncertainties, gives them a recruiting edge by offering direct compensation 

to athletes, and aligns with the new legal landscape established by the 

settlement, while schools that do not participate may lose NCAA revenue or 

face competitive disadvantages compared to peers who share revenue with 

athletes.178 

The deal also created a new oversight body, the College Sports 

Commission, to monitor revenue sharing, NIL deals, and new roster limits 

that replace traditional scholarship caps.179  To ease the transition, schools 

can designate current athletes so they are not pushed out by the roster 

changes.180  The first payments to athletes will roll out in the 2025–26 

 

 172 Billion-Dollar Settlement, supra note 164; see discussion infra Section III. 

 173 Billion-Dollar Settlement, supra note 164; see discussion infra Section III.D. 

 174 Dan Murphy, Judge OK’s $2.8B Settlement, Paving Way for Colleges to Pay Athletes, ESPN (June 

6, 2025), 

 https://www.espn.com/college-sports/story/_/id/45467505/judge-grants-final-approval-house-v-ncaa-

settlement [https://perma.cc/G8JZ-3U8F].   

 175 Id. 

 176 Id. 

 177 Id.; Sanders & Wohlwend, supra note 168. 

 178 Bernard G. Dennis III, Danielle Bland & Jason S. Kaner, Unpacking the “House” Settlement’s 

Impact on Collegiate Athletics, JACKSONLEWIS (Sep. 30, 2025), 

https://www.jacksonlewis.com/insights/unpacking-house-settlements-impact-collegiate-athletics-0 

[https://perma.cc/8H2A-QRDX]; Christopher P. Conniff, Erica L. Han, Maureen (Mo) Greason, Daniel 

Freshman & Tatum Wheeler, House v. NCAA Settlement Approved: Era of Direct Payments to College 

Athletes Begins, ROPES&GREY (June 20, 2025), 

https://www.ropesgray.com/en/insights/alerts/2025/06/house-v-ncaa-settlement-approved-era-of-direct-

payments-to-college-athletes-begins [https://perma.cc/258L-SPG7]. 

 179 Dennis III, Bland & Kander, supra note 178. 

 180 Id. 
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academic year, making this the first binding revenue-sharing system in 

college sports.181  The approval of the House settlement shows that courts and 

schools are starting to treat athletes differently, which makes the question of 

whether they are employees impossible to ignore. 

III.     PROPOSAL: STUDENT-ATHLETES MUST BE  
CLASSIFIED AS EMPLOYEES 

A.     Applying the Economic Realities Test 

The economic realities test is a judicially crafted tool designed to 

distinguish employees, who are entitled to wage and hour protections under 

the FLSA, from independent contractors or other non-employee 

relationships.182  This test is inherently fact-specific, focusing on the nature 

of the working relationship rather than labels imposed by the parties.183  In 

Johnson v. NCAA, the Third Circuit remanded the case to the district court to 

apply this test, leaving open the question of whether student-athletes qualify 

as employees.184   

The first factor considers whether student-athletes perform services for 

another party—namely, their colleges and universities—by participating in 

athletic programs and competitions.185  In Johnson, the court did not 

explicitly define “service,” meaning it must also determine whether college 

athletes’ athletic contributions qualify as such.186  The Third Circuit’s 

concurring opinion addressed this by referencing the Restatement (Third) of 

Agency, which defines a “servant” as someone “employed to perform 

services for another in his affairs and who, with respect to the physical 

conduct in the performance of the services, is subject to the other’s control 

or right to control.”187  Under this definition, student-athletes undeniably 

provide services to their schools.  At Division I institutions—particularly 

those competing in highly commercialized conferences—athletes participate 

in structured, revenue-generating programs that produce substantial income 

through ticket sales, media contracts, and sponsorships, while also enhancing 

institutional visibility and enrollment.188  By contrast, many smaller programs 
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 182 Fact Sheet 13: Employee or Independent Contractor Classification Under the Fair Labor 

Standards Act (FLSA), supra note 26. 

 183 Id. 

 184 Johnson v. NCAA, 108 F.4th 163 (3d Cir. 2024). 

 185 Id. at 180. 

 186 Id. at 189. 

 187 Id. (quoting Restatement (Third) of Agency § 220 (2006)). 

 188 NCAA Generates Nearly $1.3 Billion in Revenue for 2022-23, ESPN, 
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and Division III schools do not generate comparable revenue or operate at 

the same level of commercial intensity,189  which is precisely why the 

argument for employee status focuses on Division I athletes engaged in 

commercial athletics, not on athletes whose programs genuinely reflect 

amateur competition.  It is the economic reality of these commercialized 

Division I programs—not collegiate athletics as a whole—that supports 

treating certain student-athletes as employees under the FLSA.  Given these 

factors, this first prong clearly meets the requirement.  

The second factor requires that college athletes perform services 

“necessarily and primarily for the [other party’s] benefit.”190  Institutions reap 

substantial financial rewards from student-athletes’ participation, including 

revenue from ticket sales, broadcasting rights, and merchandise.191  The 

economic reality is that athletic programs are structured to serve the monetary 

interests of the NCAA and universities, rather than the athletes themselves.192  

In essence, the billion-dollar college sports industry thrives on the free labor 

of student-athletes, whose performances generate the revenue that 

universities depend on.193  For example, Power Five institutions often 

channel most of this income into funding less popular sports that typically 

lose money, such as women’s tennis and men’s golf.194  Schools support these 

teams not because they are profitable, but because doing so serves important 

institutional goals: complying with Title IX, offering a broad and diverse 

athletics program, and enhancing campus life and student recruitment.195  

This creates a notable juxtaposition: while universities rely on the labor of 

revenue-sport athletes to sustain the entire athletic department, the athletes 

whose work generates these funds receive none of the financial benefits.196  

Although the availability of diverse sports programs benefits students and 

universities alike, the underlying economic structure underscores that certain 

athletes are essential contributors to revenue generation yet remain 
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 192 NCAA Generates Nearly $1.3 Billion in Revenue for 2022-23, supra note 188. 

 193 Haley Lukas, Payment as Punishment: Establishing College Athletes as Employees to Safeguard 
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 194 Denise-Marie Ordway, Power Five Colleges Spend Football, Basketball Revenue on Money-
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uncompensated under the amateurism model.197  This clearly demonstrates 

that the primary beneficiary of athletic performance is the institution, thus 

satisfying the second factor of the economic realities test. 

The third factor focuses on the control colleges and universities exert 

over student-athletes.198  As noted in Johnson, athletes must adhere to 

rigorous schedules, mandatory training sessions, and detailed conduct rules 

dictated by their coaches and NCAA regulations.199  Universities effectively 

“control” the student-athletes schedules, training, and competition, much like 

an employer.200  Although the NCAA mandates a twenty-hour weekly limit 

for athletic training during the season, evidence suggests that this limit is 

often exceeded;201 a 2019 NCAA survey reported that many student-athletes 

work at least thirty hours per week, and often more than forty.202  This 

indicates that these athletes have little control over how their time is 

managed, whether by university or NCAA regulations.  The control lies in 

the hands of the coaches and the athletic training team members. 

The final factor considers whether college athletes perform a service “in 

return for ‘express’ or ‘implied’ compensation or ‘in-kind benefits.’”203  

While they may not receive traditional wages, the scholarships, housing, 

healthcare, and other in-kind benefits provided by the institutions constitute 

forms of compensation.204  These “benefits” are not incidental—they are 

deliberately offered in exchange for participation in athletic programs.205  A 

similar issue arose in Tony & Susan Alamo Foundation v. Secretary of Labor, 

where a religious organization operated a profit-generating business staffed 

entirely by volunteers.206  The Supreme Court found that these volunteers, 

who received food, shelter, clothing, transportation, and medical care, were 

effectively compensated and therefore classified as employees under the 

FLSA.207  Likewise, many Division I athletes receive extensive in-kind 
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benefits—often exceeding those provided to the Alamo volunteers.208  Free 

meals, athletic gear, top-tier medical care, priority class registration, and even 

admissions advantages, as seen with Dartmouth basketball players, all serve 

as substantial forms of indirect compensation.209  These benefits clearly 

satisfy this prong of the test, reinforcing the argument that college athletes 

function as employees. 

Taken together, student-athletes satisfy all four factors of the economic 

realities test outlined in Johnson: they provide services to their institutions, 

primarily for the institutions’ benefit, under significant control, and in 

exchange for compensation or in-kind benefits.  Denying them this status not 

only strips them of basic workplace protections but also undermines the 

financial foundation of college sports. 210  Universities, specifically Division 

I institutions, rely on athletes’ unpaid labor to sustain a billion-dollar 

industry. 211  Without them, schools would suffer massive financial losses.212  

B.     Applying the ABC Test 

Beyond the economic realities test, another legal framework that further 

confirms that student-athletes qualify as employees is the California Supreme 

Court’s ABC test, notably reinforced in Dynamex Operations West, Inc. v. 

Superior Court.213  The ABC test is more worker-friendly, as it begins with 

the presumption that a worker is an employee, thus placing the burden on the 

employer to rebut.214  While variations of the ABC test exist in nearly every 

state, California leads in expanding its application, particularly in protecting 

workers from misclassification.215  Under this framework, an athlete would 

be presumed to be an employee unless the NCAA or the school can show 

that: (1) the athlete is free from their control and direction; (2) the athlete 
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performs services outside the usual course of the school’s business; and (3) 

the athlete is engaged in an independently established trade or business.216 

Given the current circuit split on the employment status of athletes, 

courts looking for the most employee-friendly standard—which would also 

be the most athlete-friendly and lenient towards employee status—may lean 

toward the ABC test.  Schools and the NCAA would struggle to meet these 

standards.  Under (A), athletes are subject to extensive rules governing their 

schedules, training, and even their personal conduct, 217  making it hard to 

argue they are free from control.  For (B), college sports are central to a 

university’s business model, generating millions in revenue, so it would be 

difficult to claim that athletics are outside the usual course of business.218  

Finally, for (C), most student-athletes do not have an independent business 

or trade outside of their role as college athletes.219  Given these factors, the 

ABC test presents a broader avenue for classifying college athletes as 

employees than the economic realities test, under which student-athletes 

“may” be considered employees under the FLSA.220  Unlike the economic-

realities test—which weighs multiple factors and often turns on the degree of 

control and financial dependence—the ABC test presumes worker status and 

places the burden on the institution to prove that the athlete is not an 

employee.221  This structural shift makes it significantly easier for athletes to 

satisfy the standard and for courts to recognize them as employees. 

Student-athletes must be classified as employees under the law.  Courts 

have yet to adopt a uniform approach, and a growing circuit split reflects the 

legal uncertainty.222  Some circuits apply variations of the economic realities 

test, while others defer to the NCAA’s amateurism model.223  If this divide 

continues, the Supreme Court may need to step in to establish a consistent 
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standard.  While the legal framework for defining employment status varies, 

the conclusion remains clear: student-athletes are workers, and it is time for 

the law to recognize them as such. 

C.     Revenue-Sharing Model Proposal 

The NIL era has undeniably reshaped college sports, but not without 

significant controversy and unintended consequences.224  What began as a 

well-intentioned effort to allow student-athletes to profit from their name, 

image, and likeness has, in many ways, turned into a “chaotic arms race.”225  

The newfound emphasis on individual branding and endorsement deals has 

increased competition among athletes, schools, and even booster collectives, 

which are school-specific fund pools from athletic department boosters, 

wealthy alumni, and local supporters’ businesses.226  Instead of leveling the 

playing field, NIL has created disparities, with some athletes securing 

multimillion-dollar deals while others struggle to benefit at all.227  This 

uneven distribution not only fosters resentment among teammates but also 

shifts the focus from team unity to personal gain.228 

Coaches and administrators have voiced concerns that the essence of 

college sports—the camaraderie, passion, and collective effort—has been 

overshadowed by the chase for NIL deals.229  Some have even stepped away 

from their roles due to the challenges of managing this new landscape.230  For 

example, Jim Larrañaga, the most successful head coach in the history of the 

University of Miami Hurricanes men’s basketball team, resigned in mid-

December 2024 due to frustrations with NIL dynamics.231  Miami, which 

reached the Final Four in 2023, saw eight players enter the transfer portal the 

following season in pursuit of more lucrative opportunities elsewhere.232  

Recruiting has devolved into a bidding war, with schools prioritizing 

financial incentives, such as large NIL packages, over player development 
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and education.233  Smaller schools, with limited resources, are increasingly 

unable to compete, further widening the gap between powerhouse programs 

and others.234 

A revenue-sharing model that classifies athletes as employees could 

address many of these issues.  By ensuring a structured and equitable 

distribution of revenue, such a system could mitigate the disproportionate 

influence of NIL deals and restore balance to college sports.  Under this 

model, all athletes contributing to a team’s success would share in the 

financial rewards, regardless of their individual marketability or star power.  

The House v. NCAA settlement already laid the groundwork for this shift, 

proposing that Division I athletes receive up to 22% of their school’s athletic 

revenue (capped at $22 million).235  This Note states that a university should 

allocate 15% of its total athletic revenue, capped at $15 million, directly to 

student-athletes.  This figure stems from the 22% benchmark set in House v. 

NCAA but was adjusted downward in response to concerns about financial 

strain on universities.236  No one has established a definitive percentage that 

universities could sustain long-term, leaving room for speculation and 

debate.  The 15% figure was chosen based on a balance between ensuring 

meaningful compensation for athletes and addressing institutional concerns 

about financial viability.237  Furthermore, it represents a middle ground—

significantly lower than the 22% proposal yet high enough to provide fair 

compensation without threatening the financial stability of athletic 

programs.238  This number will likely increase over time, as implied in the 

House v. NCAA settlement.239  Most importantly, this percentage should be a 

fixed, equal standard across all Division I; it is simply not feasible in Division 

II or III due to the much lower revenue generated by sports and genders, 

ensuring fairness in compensation.  Each sport’s total payout would be 

determined by the revenue it generates, meaning athletes in higher-revenue 

sports like football and basketball would receive larger payments than those 

in lower-revenue sports.240  However, within each team, the distribution 
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would be equal—every athlete, regardless of position or individual 

contribution, would receive the same amount.241  This structure balances 

fairness and market realities by tying compensation to a sport’s financial 

success while maintaining equity among teammates.  

This model also maintains financial stability for universities, preventing 

extreme payouts that could force budget cuts to non-revenue sports.242  The 

structured system refocuses attention on teamwork and the collective effort 

that defines college sports, moving away from the disorganized and often 

exploitative NIL environment.243  By implementing this revenue-sharing 

model, universities can provide athletes with fair compensation while 

ensuring the long-term financial health of college athletics.244   

D.     Title IX Implications 

Any policy that affects college athletes must comply with Title IX.245  

Signed into law by President Nixon in 1972 as part of the Education 

Amendments,246 Title IX aims to eliminate sex-based discrimination in 

education.247  Its core provision states: “[n]o person in the United States shall, 

on the basis of sex, be excluded from participation in, be denied the benefits 

of, or be subjected to discrimination under any education program or activity 

receiving Federal financial assistance.”248  Title IX is enforced by the U.S. 

Department of Education’s Office for Civil Rights (“OCR”),249 and applies 

to all educational institutions, both public and private, that receive federal 

funds.”250 

Title IX’s impact on college athletics, especially expanding 

opportunities for women athletes, is profound.251  Before its enactment, 

women’s athletic programs received only 2% of college athletic budgets, 
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with only a small fraction of the opportunities available to their male 

counterparts.252  Title IX changed that by requiring colleges and universities 

to provide equal opportunities for men and women in athletics, including 

equivalent resources, benefits, and opportunities.253  Schools must offer 

proportional participation opportunities, meaning the allocation of resources 

like scholarships, facilities, and coaching staff must be equitable between 

men’s and women’s teams.254 

In a revenue-sharing model, all universities must comply with Title IX’s 

mandate for proportionality.255  If student-athletes are classified as 

employees, their share of revenues must reflect participation rates and be 

applied equally across men’s and women’s Division I teams.256  This could 

involve calculating revenue distribution based on team contributions and 

ensuring that both men’s and women’s programs benefit from comparable 

financial support.257 

High-revenue sports like football and men’s basketball often dominate 

media attention and funding, overshadowing other athletic programs and 

their female counterparts.258  However, Title IX requires that institutions 

carefully consider how revenue-sharing models can account for these 

differences while promoting fairness.259  This means schools would need to 

adopt transparent policies to ensure all athletes, regardless of gender or the 

revenue generated by their sport, receive fair treatment under the revenue.260 

Ultimately, integrating a revenue-sharing model within the framework 

of Title IX could strengthen the principle of equality that has driven the law 

since its inception.  By ensuring that both male and female athletes share in 

the financial success of their programs, schools would not only comply with 

federal law but also uphold the spirit of fairness and inclusion that college 

sports are meant to embody. 

 

 252 Id. 

 253 Id. 

 254 Title IX Frequently Asked Questions, supra note 250. 

 255 Paula Lavingne & Dan Murphy, Title IX Will Apply to College Athletes Revenue Share, Fed Say, 

ESPN (July 16, 2024), https://www.espn.com/college-sports/story/_/id/40567726/title-ix-college-athlete-

revenue-share-nil [https://perma.cc/4WU4-MHR7]; Pruitt, supra note 251. 

 256 Lavingne & Murphy, supra note 255; Pruitt, supra note 251.  

 257 Id.  

 258 Fiedler, supra note 43, at 741; Lavingne & Murphy, supra note 255. 

 259 Arthur H. Bryant, House Settlement Violates Title IX and Athletes’ Rights, SPORTICO (Jan. 30, 

2025), https://www.sportico.com/law/analysis/2025/house-settlement-cannot-stand-1234825730 

[https://perma.cc/N8LZ-M7H4]. 

 260 Id. 
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E.     Other Proposed Solutions 

1.     FLSA Benefits and Concerns: Federal Minimum Wage 

In addition to a revenue-sharing model, this Note contends that, under 

the FLSA, college athletes should be entitled to the federal minimum wage—

and even overtime pay—as employees.  With the current federal minimum 

wage set at $7.25 per hour, this figure falls well below what many other 

student workers earn.261  For example, student ticket takers, seating 

attendants, and food concession workers, as part of work-study programs, 

earn between $10.53 and $13.36 per hour.262  This discrepancy underscores 

the inequity in how student-athletes are compensated for the significant 

revenue they generate, not even receiving minimum wage.263 

One practical proposal for universities is to cap athletic activities at 

twenty hours per week under the regulated CARA system,264 ensuring that 

each athlete receives a baseline compensation—approximately $145 per 

week for their services.265  While it is true that in-season athletes often 

contribute more than twenty hours when you consider additional workouts 

and non-regulated activities, the regulation would only cover the CARA 

hours.266  This might not capture every moment students contribute to, but it 

would force universities to either limit their athletes’ work hours or face the 

financial consequences of full compensation. 

Critics argue that athletic departments could try to work around these 

rules—classifying regulated activities as non-regulated or voluntary.267  

While this is a valid concern, it opens the door for greater governmental 

oversight, with the U.S. serving as a regulator to audit and ensure 

compliance.268  However, there are real challenges to this approach.  

Imposing a uniform minimum wage could impose significant financial 

burdens on universities, potentially leading to increased tuition, cuts to non-

 

 261 This Note assumes that universities apply the federal minimum wage, even though 30 states and 

Washington D.C. have minimum wages above $7.25 an hour.  Minimum Wage, U.S. DEP’T OF LABOR, 

https://www.dol.gov/agencies/whd/minimum-wage [https://perma.cc/X32B-P5D8]; Lukas, supra note 

193, at 1652. 

 262 Statement of Principles, SAME, https://www.studentathleteequity.com/principles 

[https://perma.cc/97AT-PMXH]. 

 263 Id. 

 264 Bylaw 17.1.7.1, supra note 17.  

 265 See Lukas, supra note 193, at 1652 (calculating that at $7.25 per hour, a twenty-hour weekly cap 

would result in approximately $145 in weekly compensation). 

 266 Peter Jacobs, Here’s The Insane Amount Of Time Student-Athletes Spend On Practice, BUS. 

INSIDER (Jan. 27, 2015, 11:44 AM), https://www.businessinsider.com/college-student-athletes-spend-40-

hours-a-week-practicing-2015-1 [https://perma.cc/J9C8-YLDX]. 

 267 Lukas, supra note 193, at 1653 (noting that critics warn athletic programs may attempt to avoid 

wage requirements by classifying regulated activities as non-regulated or “voluntary” activities). 

 268 Id. at 1652-53. 
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revenue sports, or drastic shifts in the overall financial model of college 

athletics.269 

Moreover, while ensuring a minimum wage would establish a crucial 

baseline standard of living and immediately recognize the hard work and 

value student-athletes provide, it may not be a one-size-fits-all solution.  The 

most marketable and sought-after athletes might justifiably demand higher 

wages, as their contributions and potential earning power far exceed those of 

other student workers.270  This dynamic could force institutions into a 

difficult balancing act, where standard minimum wage payments could 

inadvertently lead to disparities or even compel universities to cut less 

prominent programs to manage costs. 

In summary, while paying a minimum wage and overtime is an essential 

step toward fairness, this Note acknowledges that it is not a standalone 

solution.  Instead, when combined with a comprehensive revenue-sharing 

model, it represents a more balanced, pragmatic approach—one that 

recognizes the immense value student-athletes bring to college sports, while 

also preserving the financial viability and competitive integrity of collegiate 

athletics. 

Regardless of how pay is structured (whether a revenue-sharing model 

or through federal minimum wage or both), being classified as an employee 

under the FLSA comes with additional benefits—one of the most significant 

being the right to unionize.271  This right gives student-athletes the ability to 

collectively bargain for better compensation, improved working conditions, 

and a voice in the decisions that affect their well-being.  Unionizing would 

empower student-athletes to advocate for themselves in ways that go beyond 

individual negotiations, offering them stronger protections and the ability to 

push for meaningful change in college athletics. 

CONCLUSION 

The question of whether student-athletes are employees of their 

universities under the FLSA remains unresolved, with circuit courts divided 

on this critical issue.272  The Seventh and Ninth Circuits have declined to 

recognize student-athletes as employees, relying on traditional views of 

 

 269 Alayna K. Falak, Beyond Amateurism: Examining the Potential Labor Expenses of NCAA Student-

Athlete Employment, UNIV. OF S.D. Spring, May 2024, at 36.  
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 271 29 U.S.C. §§ 151-69. 
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amateurism and the structure of the NCAA.273  In Berger v. NCAA, the 

Seventh Circuit concluded that the FLSA did not apply to student-athletes, 

characterizing their athletic participation as “extracurricular” and 

“interscholastic” in nature.274  Similarly, in Dawson v. NCAA, the Ninth 

Circuit held that the NCAA and PAC-12 were not employers but regulatory 

bodies, removing them from the scope of the FLSA.275  Most recently, in 

Johnson v. NCAA, the Third Circuit declined to dismiss the case, recognizing 

that the economic realities test could plausibly establish student-athletes as 

employees.276  The Third Circuit took a more nuanced approach, suggesting 

that the realities of student-athletes’ contributions to their universities 

deserve closer scrutiny under the FLSA.277 

At its core, however, this debate is not just about financial 

compensation—it is about equality under the law and recognizing the value 

of those who power a billion-dollar industry.  This Note asserts that student-

athletes meet every prong of the Johnson economic realities test and therefore 

must be classified as employees.  Their participation is not voluntary 

recreation; it is structured, heavily controlled, and directly tied to the 

financial success of their institutions.  Courts must look beyond outdated 

amateurism models and focus on the realities of the student-athlete-university 

relationship to ensure fair treatment.  Furthermore, while this Note focuses 

on the economic realities test, it is worth noting that student-athletes could 

also be classified as employees under other tests, such as the ABC test or 

other legal frameworks, which are beyond the scope of this discussion but 

offer additional grounds for their employee classification. 

A potential solution is a revenue-sharing model that compensates 

student-athletes for their contributions without dismantling the existing 

system.  This Note proposes a model that would require universities to 

allocate 15% of their total athletic revenue to student-athlete compensation, 

grounded in the groundbreaking foundation set by the House v. NCAA 

settlement.278  This approach balances labor rights with the core educational 

mission of college sports, ensuring that athletes are compensated while still 

allowing universities to maintain competitive programs. 

This issue is a matter of social justice.279  Student-athletes, like Trey 

Johnson, dedicated countless hours to their sport, generating significant 
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 274 Berger v. NCAA, 843 F.3d 285, 293 (7th Cir. 2016). 

 275 Dawson v. NCAA, 932 F.3d 905, 911 (9th Cir. 2019). 
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 278 Sanders & Wohlwend, supra note 168. 

 279 See Cosgrove, supra note 2 (highlighting the growing legal push for fair compensation for college 

athletes, framing athlete pay as both a labor rights and social justice issue). 
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revenue while sacrificing opportunities for other work or academic 

pursuits.280  Recognizing them as employees where appropriate ensures they 

are no longer excluded from basic workplace protections.  The law must 

evolve to reflect the realities of modern collegiate sports, ensuring student-

athletes are treated with fairness and dignity—both on and off the field.  This 

debate goes beyond sports—it is about basic fairness for over 520,000 

student-athletes who sustain the system without legal protections or just 

financial compensation.281  College sports depend on their labor; without 

them, they would not exist.  The recommendations in this Note provide a step 

toward closing the gap and creating a more just and equitable system for 

student-athletes, a system that one day aims to become a reality.  

 

 

 280 Murphy, supra note 4. 

 281 NCAA Student-Athletes Surpass 520,000, supra note 1. 


