
PROSECUTING TEENAGE PARENTS UNDER
FORNICATION STATUTES: A

CONSTITUTIONALLY SUSPECT LEGAL
SOLUTION TO THE SOCIAL PROBLEM OF TEEN

PREGNANCY

Ultimately, I believe what is needed [to stop teen pregnancy] is
a revolution of the heart. We have to work to instill within every
young man and woman a sense of personal responsibility, a
sense of self respect and a sense of possibility. Having a child is
the greatest responsibility anybody can assume, and it's still
every American parent's most important job - I don't care
what else they're doing. And it is not the right choice for a teen-
ager to make before he or she is ready. This message has to be
constandy reinforced by community organizations and by other
groups who are in a position to help our children make good
choices.'

-President William J. Clinton

INTRODUCTION

In 1972, the United States Supreme Court held that the consti-
tutional right of privacy includes the right to be free from unjusti-
fied state interference into matters concerning childbearing: "If
the right of privacy means anything, it is the right of the individual,
married or single, to be free from unwarranted governmental in-
trusion into matters so fundamentally affecting a person as the de-
cision whether to bear or beget a child."- Although subject to
some limitations, the scope of a woman's privacy right is not dimin-
ished because she is a minor.'

Given that the constitutional right of privacy extends to
childbearing matters, imagine the following scenario:' You are a

I Remarks by President on Combatting Teen Pregnancy (Jan. 29, 1996). available in
1996 WL 32001 (White House).

2 Eisenstadt v. Baird, 405 U.S. 438, 453 (1972).
:3 See Planned Parenthood v. Danforth, 428 U.S. 52, 74 (1976) (stating that minors, as

well as adults, have constitutional rights)- see also Bellotti v. Baird, 443 U.S. 622, 642-3
(1979) (holding that there is a need to preserve the constitutional right of the abortion
decision, especially when made by a minor).

4 This scenario is based on the 1996 fornication prosecution of 17 year old Amanda
Smisek in Gem County, Idaho. See generaly Doug Bates, Idaho County Charges Teens with
Fornication, Sr,\R-LEDGER (Neweark N.J.), June 30, 1996, at 045, available in 1996 WL
79.16093;.James Brooke, Idaho Takes Pregnant Teens to Carn: Fornication? "Nobody ever told us it
was illegal to do that; MO.\'rRE.,L G.,zErrr.. Oct. 28, 1996, at F6, available in 1996 WI.
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pregnant teenager in Gem County, Idaho and your family does not
have enough money for the childbirth expenses, so you apply for
Medicaid benefits.5 One day you are sitting in a high school class
and you get a note to come down to the principal's office.6 The
principal tells you that a police detective would like' to speak with
you, so you go to the police station after school and they pose the
following questions: Are you pregnant? Who is the father? Where
did this happen?7 Not suspecting anything, you answer the ques-
tions and then leave.' A couple of weeks later you receive a sum-
mons in the mail to appear in court - you have been charged with
the crime of fornication.9 You do not even know what that means,
so you and your mother have to look up the formal definition in a
dictionary.'" You are shocked to find out that criminal charges
have been filed against you for sexual intercourse by an unmarried
person with an unmarried person of the opposite sex."' Now what
are you going to do? Should you plead guilty? You did commit the
crime - the proof is apparent on your body. You decide to con-
sult a lawyer because sexually active unmarried women, teenagers
and adults, who are not pregnant were not charged with this crime,
and that seems unfair to you.' 2 When you have your day in court,
you plead not guilty on the constitutional grounds of equal protec-

4210392; Mark Hansen, Miscarriage offJustire?An Idaho Prosecutor Charges Pregnanl, Unmarried
Terns and Their Adult Bo.friends with Sex Crimes, 82-Nov A.B.A. J. 26 (1996).

5 See Bates, supra note 4, at 045 ('Smisek and others accuse Varie of bringing fornica-
tion charges only against teenagers who like Amanda apply for Medicaid benefits covering
their childbirth expenses. Varie denies singling out any specific group."); see also Ron
Wright, Editorial, Idaho Has Given the Nation Something to Consider, FT. WORTH STAR-TELE-
G-\RAm, July 18, 1996, at 7, available in 1996 WL 5551768 ('Even though the girls' sexual
partners were being prosecuted as well, the only girls being charged with breaking the
archaic code were those who filed for federal and state welfare benefits.-).

6 See Bates. supra note 4, at 045.
7' See id.
8 See id.
11 See id.

1,) See Brooke, supra note 4. at F6.
' See IDAIO CODE § 18-6603 (Michie 1997). The Idaho statute provides:

Any unmarried person who shall have sexual intercourse with an unmarried
person of the opposite sex shall be deemed guilty of fornication, and, upon
conviction thereof, shall be punished by a fine of not more than $300 or by
imprisonment for not more than six months or by both such fine and imprison-
ment; provided, that the sentenced imposed or any part thereof may be sus-
pended with or without probation in the discretion of the court.

Id.
12 See Teen Morns Prosecuted, NAT'L L.J.,July 29, 1996, at A8 (col. 2); see also Bates, supra

note 4. at 045 ( 'Whqat makes me mad is that if they're going to charge people with fornica-
tion. they should charge it equally to adults, too and they don't do that.' Varie acknowl-
edges that he hasn't brought any such charges against any unmarried adults.").
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tion and the right of privacy, but you are convicted,' " and the
judge proceeds to lecture you on teenage pregnancy and its high
cost to society. 4 The sentence imposed is not the usual punish-
ment for such a crime,jail or fines, but is designed to make you a
responsible parent: you receive a thirty day suspended detention
sentence,'- you are placed on probation for three years, and are
required to attend parenting classes with your boyfriend, to com-
plete your high-school education, to stay employed, and to stay off
drugs, alcohol and cigarettes. 6 A violation of probation will be
dealt with through counseling instead ofjail.17 While this sentence
may not be as harsh as a fine or imprisonment, you now have a
criminal record, in addition to the overwhelming responsibility of
teenage parenthood."

While the approach outlined above may be an anomaly, teen-
age parenthood continues to be a cause for much concern, and
one with a constant quest for methods to reduce it. The United
States has the highest teenage pregnancy and birth rates of all ma-
jor developed nations,' 9 accounting for about twelve per cent of all
births in the country."0 Studies have concluded that women who
become parents as teenagers are at a greater risk of social and eco-
nomic disadvantage than those who delay childbearing until adult-
hood;21 they are more likely to have larger families, raise their

1 - See Bates, supra note 4. at 045 ('And Idaho lawyers, along with the ACt.U, questioned
the legality of the fornication cases. Not only did they invade family privacy, critics say. but
the charges appeared to violate constitutional equal-protection guarantees.").

14 See ul. (Smisek, by then nine months pregnant, says the judge lectured her behind
closed doors about teen pregnancy and its high cost to society. 'He said my case wasn't
about sex.' Smisek says. *He said it was about welfare and how much it cost taxpayers

I" Sep id.
I S See Brooke, supra note 4. at F6.
17 See id
18 While the Idaho prosecutions included fornication charges against the boyfriends of

the pregnant teenagers, see id.. the scope of this Note is limited to the prosecution of teen-
agers because they are pregnant. For other unintended consequences that may result
from these types of prosecutions. see infra note 37.

19t See Rebecca A. Maynard. The Study, the Context, and the Findings in Brief in Kins HA%-
IN(: Kins: E:ONOMIC Cos-r.S AND SOCIAL G',ONSEQUENCFS OF TIEEN PREGNANCY 1. 1 (Rebecca A.
Maynard ed.. 1997) [hereinafter KiDs HAVING Kins] (discussing the teen pregnancy rate):
Susan Williams McElroy & Kristin Anderson Moore, Trends over Time in Teenage Pregnancy
and Childbearing The Critical Changes, in K]Ds HAVING Kins, supra, at 23, 23 (citing the
source for the birth rate as the U.S. Department of Health and Human Services, 1996); see
also Brooke. supra note 4, at F6 (-[The United States has the highest teenage pregnant "
rate of almost all major industrialized nations . . . .) (emphasis added).

20 See Brooke, supra note 4, at F6 (citing source as The Planned Parenthood Federation
of America).

21 See Maynard, supra note 19, at 2-4; see also V.Joseph Hotz et al., The Impacts of Teenage
Childbearing on the Mothers and the Consequences of Those hnparts for Government. in KIDS HAV-
IN; Kins, supra note 19, at 55, 56; Deborah Jones Merrit. Ending Povery b9 . Cutting Teenaged
Births: Promise, Failure and Paths to the Future, 57 01no ST. L.J. 441. 441 (1996).
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children in poverty, and rely on welfare, and are less likely to com-
plete their high school education, to be married, to have employ-
ment prospects, and to earn high wages.22 The measured
economic consequences of teenage births include costs to the ado-
lescent mothers, costs to taxpayers, and costs to society,23 with esti-
mates ranging from thirty-five to fifty billion dollars spent per
year .24 As a result, there have been widespread attempts to reduce
teenage childbearing.2 5

The "Personal Responsibility and Work Opportunity Reconcil-
iation Act of 1996 " 6 ("Personal Responsibility Act") has abolished
the Aid to Families with Dependant Children ("AFDC") federal
welfare program and replaced it with "Temporary Assistance for
Needy Families" ("TANF"). 27 The law is an endeavor to move wel-
fare recipients from welfare to work by restricting the receipt of
federal benefits to five years in their lifetime, and forcing them to
work as a condition to receiving benefits and support services. 28

Central to the TANF provisions are state receipt of "block grants"
instead of the AFDC matching federal funds, ' which had entitled
states to open-ended funds because the federal government was ob-
ligated to match state dollars.3" These state block grants operate as
a financial reward system under which the federal government de-
termines the size of a state's grant based upon success-in reducing
abortions and out-of-wedlock births." This reward system will
prompt states to develop new strategies to reduce teenage births in
order to compete for monetary bonuses.32

One attempt to address the epidemic of teenage pregnancy is
the novel approach, detailed in the scenario above, of an Idaho
prosecutor, who in 1996, prosecuted pregnant teenagers and their

22 See Maynard, supra note 19, at 2-4; see also Hotz et al., supra note 21, at 56.
23 See grneraly Rebecca A. Maynard, The Costs of Adolescent Childbearing, in KiDs HAviNG-

Kins, supra note 19. at 285, 289-94.
2l. Teen P'egnancy a Major Problem in the U.S.. \OMEN'S l-r'l. NEIwOR. N..ws, June 22.

1997, at 69, available in 1997 WI. 10526604.
' ee, e.g.,The Personal Responsibility and Work Opportunity Reconciliation Act of

1996, Pub. L. No. 104-193. 110 Stat. 2105 (1996).
26 h.
'7 42 U.S.C. §§ 601-19 (1997). SeeStefanie Paige Underwood. C.K. v. NewJerey Depart-

ment of Health and Human Services: The War on Welfare Mothers, 18 \omEN's RTs. L. REI,. 343,
358 (1997).

28 SeeJason DeParle, N\-u Limits On Welfare Bhing Some Surprises Although Rolls Shink,
Povemly Proves Persistent, NEW ORLEANS TIMES-PICAYUNE, jan. 4. 1998, at Al.

29 See Underwood. supra note 27, at 358.
: See.lodie Levin-Epstein, Tern J'arert Provisions in the Personal Responsibility and Mork

OpportunitT Reconciliation Act of 1996, 4 GEo. J. ON Fii-riNf; PoxiyR 323, 325 (1997).
" I See Susan Frelich Appleton. lTen l 'efare Reforns Promote Abortion: -Personal Responsibil-

ity," "Family Values, - and the Right to Choose, 85 G.o. L.J. 155, 174-75 (1996).
32 See id.
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boyfriends under an arcane and archaic fornication statute. 3 At
the same time, sexually active teenagers and unmarried adults who
were not pregnant or did not have children, were not subject to
these prosecutions." Typical fornication statutes criminalize con-
sensual sexual activity between unmarried individuals, although
prosecutions for fornication have become rare due to modern ac-
ceptance of this conduct.3' Nevertheless, there are a number of
states that penalize fornication, 36 and the Personal Responsibility

33 See Bates, supra note 4, at 045; Brooke, supra note 4, at F6.
'14 See Hansen, supra note 4, at 26.
35 See 2 Am. Jur. 2d Adultery and Fornication § 1 (1994).
36 Thirteen states and the District of Columbia criminalize fornication. See D.C. ConE

AMN. § 22-1002 (1996) (-If any unmarried man or woman commits fornication in the Dis-
trict, each shall be fined not more than $300 or imprisoned not more than 6 months, or
both."); GA. CoDE A.N. § 16-6-18 (1997) (-An unmarried person commits the offense of
fornication when he voluntarily has sexual intercourse with another person and, upon con-
viction thereof, shall be punished as for a misdemeanor.-); IDAHO CODE § 18-6603 (1997)
(stating that

Any unmarried person who shall have sexual intercourse with an unmarried
person of the opposite sex shall be deemed guilty of fornication, and, upon
conviction thereof, shall be punished by a fine of not more than $300 or by
imprisonment for not more than six months or by both such fine and imprison-
ment; provided, that the sentence imposed or any part thereof may be sus-
pended with or without probation in the discretion of the court);

hi.t- Cosit. Si-nr. ch. 720, § 5/11-8 (West 1993) ('(a) Any person who has sexual inter-
course with another not his spouse commits fornication if the behavior is open and notori-
ous.... (b) Sentence. Fornication is a Class B misdemeanor."); LAss. GEN. Lt\ws A',. ch.
272, § 18 (West 1997) (-Whoever commits fornication shall be punished by imprisonment
for not more than three months or by a fine of not more than thirty dollars.'); Mi. .STAT.
ANN. § 609.34 (West 1997) ("When any man and single woman have sexual intercourse
with each other, each is guilty of fornication, which is a misdemeanor."); Miss. Coy ANN.
§97-29-1 (1997) (stating that

If any man and woman shall unlawfully cohabit, whether in adultery or fornica-
tion, they shall be fined in any sum not more than five hundred dollars each,
and imprisoned in the countyjail not more than six months: and it shall not be
necessary, to constitute the offense, that the parties shall dwell together pub-
licly as husband and wife. but it may be proved by circumstances which show
habittal sexual intercourse):

N.C. Gi. STAT. § 14-184 (1997) ('If any man and woman, not being married to each
other, shall lewdly and lasciviously associate, bed and cohabit together, they shall be guilty
of a Class 2 misdemeanor: Provided, that the admissions or confessions of one shall not be
received in evidence against the other.-); N.D. CE-,-r. CODE § 12.1-20-08 (1997) ("A person
is guilty of a class A misdemeanor if he engages in a sexual act in a public place. A minor
engaging in a sexual act is guilty of a class B misdemeanor."); S.C. ConE ANN. § 16-15-60
(l.aw. Co-op. 1997) (stating that

Any' man or woman who shall be guilty of the crime of adultery or fornication
shall be liable to indictment and. on conviction, shall be severally punished by a
line of not less than one hundred dollars nor more than five hundred dollars
or imprisonment for not less than six months nor more than one year or by
both line and imprisonment, at the discretion of the court);

U'r.\mm Cony ANN. § 76-7-10-1 (1997) ("(1) Amy unmarried person who shall voluntarily en-
gage in sexual intercourse with another is guity of fornication. (2) Fornication is a class B
misdemeanor."); VA. CoDE ANN. § 18.2-34-1 (Michie 1997) ("Any person, not being mar-
ried, who voltntarily shall have sexual intercourse with any other person, shall be guilty of
fornication. ptmnishahle as a Class 4 misdemeanor."); W.VA. CODE § 61-8-3 (1997) ("If any
person commit adultery or fornication, he shall be guilty of a misdemeanor, and, upon
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Act may be the impetus for other states to follow Idaho's strategy to
reduce teenage pregnancy, in an effort to obtain larger block
grants and monetary bonuses.

This Note argues that consensual heterosexual intercourse be-
tween unmarried minors must be considered constitutionally pro-
tected activity under the right of privacy, and therefore, must be
exempt from governmental regulation absent compelling state jus-
tifications for intruding on such a right.3" The government cannot
legitimately claim a right to criminalize private sexual relations be-
tween consenting unmarried individuals, as there are more appro-
priate means to address state concerns that may be associated with
premarital sexual activity, particularly where minors are con-
cernedYs Teenage pregnancy out-of-wedlock and illegitimate chil-
dren are not sufficiently compelling reasons to justify

conviction, shall be fined not less than twenty dollars."); Wts. STAT. A.N. § 944.15 (West
1997) (stating that

(1) In this section, "in public" means in a place where or in a manner such
that the person knows or has reason to know that his or her conduct is observa-
ble by or in the presence of persons other than the person with whom he or
she is having sexual intercourse.

(2) Whoever has sexual intercourse in public is guilty of a Class A
misdemeanor).

'7 See generally Note, Constitutional Barriers to Civil and Criminal Restrictions on Pre- and
Extramarital Sex, 104 HARv. L. Rx'. 1660 (1991) (arguing that consensual heterosexual in-
tercourse is a constitutionally protected activity, immune from governmental regulation
absent compelling justifications).

Other potentially alarming issues in these prosecutions, which are beyond the scope of
this Note, include the unintended consequences of such a law. The prosecution of teenag-
ers under fornication laws may result in higher abortion rates, teen runaways to states that
do not have these laws, and the requirement to register as a sexual criminal, which in turn
may result in parents being prohibited from spending unsupervised time with their own
children. See Geraldo. Prisoners of Love (Investigative News Group television broadcast. Dec.
23, 1996).

8 While statutory rape laws are beyond the scope of this note, they may more appropri-
ately address a state's interest in the prevention of illegitimate teenage pregnancies be-
cause the male partners of teenage mothers tend to be adults, are not a consistent source
of support, and only about 20 to 30 percent marry the mother or are ordered to pay child
support. See Maynard, supra note 19. at 4-5. In addition, statutory rape laws survive equal
protection challenges. See Michael M. v. Superior Court of Sonoma County, 450 U.S. 464,
472-73 (1981) (holding that a state may attack the problems of sexual intercourse and
teenage pregnancy directly through statutory rape laws that include a gender classification
that prohibits a male from having sexual intercourse with a minor female). The reasons
for this are:

Because virtually all of the significant harmful and inescapably identifiable con-
sequences of teenage pregnancies fall on the young female, a legislature acts
well within its authority when it elects to punish only the participant who, by
nature, suffers few of the consequences of his conduct. It is hardly unreasona-
ble for a legislature acting to protect minor females to exclude them from pun-
ishment. Moreover, the risk of pregnancy itself constitutes a substantial
deterrence to young females. No similar sanctions deter males. A criminal
sanction imposed solely on males thus serves to roughly 'equalize' the deter-
rents on the sexes.

Id. at 473. Furthermore, criminal sanctions for fornication may be practically inadequate,
particularly in cases of deviant sexual conduct. See infra note 45 and accompanying text.
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discriminatory enforcement of fornication laws; teenage pregnancy
is more appropriately addressed through social programs. Further-
more, even if the constitutional right to sexual privacy does not
exist, the protection of an interest in childbearing does exist and
extend to minors. Part I examines the criminal proscription of
premarital sexual intercourse under fornication statutes and con-
cludes that this restriction violates the constitutional guarantees of
equal protection and the right of privacy,39 and that these constitu-
tional protections extend to minors. The decision of whether or
not to bear a child is encompassed by the right of privacy, and is
constitutionally protected against unjustified state interference.
This part also addresses the issues of self-incrimination, and con-
sent as an element of fornication. Part II focuses on the problem
of teenage pregnancy and suggests alternative measures to reduce
teenage childbearing.' This Note concludes that the constitu-
tional protection of intimate sexual relations between minors is
necessary to ensure that the legitimate state concern of teenage
pregnancy is addressed in a nondiscriminatory manner through so-
cial programs. Criminal prosecution under the fornication laws,
which permit selective enforcement and the invasion of fundamen-
tal privacy rights, is an unconstitutional and inappropriate manner
in which to address this complex problem. The right to bear a
child is fundamental and cannot be made a criminal act. Prosecut-
ing pregnant teenagers under fornication statutes constitutes a
heavy burden on the exercise of this protected freedom.

I. CRIMINAL PROSCRIPTION OF PREMARITAL SEX

A. Background on Fornication Laws
While the prohibition of fornication may seem draconian in

contemporary society, it is one of our oldest crimes.4' The early
colonies of American New England were preoccupied with sup-
pressing fornication, accounting for 210 of the 370 criminal prose-
cutions between 1760 and 1774 in Middlesex County,
Massachusetts. 42 Concerned with immorality, states classified and

39 See generally Note, supra note 3-, at 1660-71 (arguing that pre-marital intercourse is
constitutionally protected actiity).

40 An in depth analysis of social measures is beyond the scope of this Note; they will
only be discussed at a minimum to suggest alternatives that are less intrusive than
prosecution.

41 See Note, Fornication, Cohabitation, and the Constitution, 77 Mica- I- RE%. 252, 253 & n.1
(1978) (stating that "'fornication' derives from the Latin for brothel (fornix)" and that
"[tlhe Bible, of course, frequently and vigorously condemns fornication").

42 See id. at 253-54 & n.3 (citing Nelson, Emerging Notions of Modern Criminal Law in the
Revolutionary Era, 42 N.Y.U. L REv. 450, 452 (1967)); see also Richard Green, Fornication:
Common Lau, Legacy and American Sexual Privacy, 17 ANGt.<o-AS!. L. RE%,. 226, 227 (1988).

1998] 127
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proscribed fornication as a crime "'against public morals and the
institution of marriage.'"" Typical statutes provided punishments
of a fine and/or imprisonment or a sentence to hard labor for the
county, with increasing fines and sentences for multiple convic-
tions with the same partner. 4 Subsequently, due to changes in so-
cietal perceptions regarding the propriety of premarital sex, many
fornication statutes have been amended, repealed '5 or challenged
and ruled unconstitutional." Currently, thirteen states and the
District of Columbia penalize fornication. "7

Contemporary notions of the crime of fornication are varied,
and state statutes have defined it as voluntary sexual intercourse by
an unmarried person with another person;4" sexual intercourse by
any unmarried person with an unmarried person of the opposite
sex;49 sexual intercourse by any man and single woman ith each

44 See Green, supra note 42, at 227 (quoting the New Jersey fornication statute of 1898,
L1899. C. 235. An Act for the Punishment of Crimes, Revision of 1898).

44 See Pace v. State of Alabama. 106 U.S. 583, 583 (1883) (citing the 1883 fornication
statute in Alabama).

•15 See. e.g.. ALA. C_)DE § 13A-1 3-2 (1996). Commentary to the Code states that Alabama
law formerly proscribed adultery and fornication in section 13-8-1, but currently. section
13A-1-2 omits any provisions for fornication and only retains the offense of adultery. See
id. This is for several reasons:

Fornication is not included in the Criminal Code. Criminal sanctions are
practically inadequate and, therefore, inappropriate to regulate nondeviant
sexual behavior between consenting unmarried adults. Where the conduct is
deviant, or unconsented to by the female, or consented to by a minor female,
or one or both of the partners are married to other persons, or the relationship
is incestuous, the conduct is covered by other sections of the Criminal Code.
Flagrant open conduct which exceeds decent propriety does justify regulation.
and may be prosecuted as public lewdness, disorderly conduct, obscenity, con-
tributing to the delinquency of a minor or under other sections of the Criminal
Code.

Fornication is not a crime in England nor, generally, in the rest of the
world. Many states have never made it a crime, and in those which have. courts
have narrowed its coverage considerably. The trend of recent criminal code
codifications elsewhere to omit this offense reinforces this judgment.

I1L
.r See Doe v. Duling, 603 F. Supp. 960, 962-63 (E.D.Va. 1985). rev'd on other groundi, 782

F.2d 1202 (4th Cir. 1986) (holding that the constitutional right of privacy extends to a
single adult's decision whether to engage in sexual intercourse because, like the decision
to use contraceptives, it is a matter fundamental to the decision whether to bear or beget a
child); State v. Saunders, 381 A.2d 333, 339 (N.J. Sup. Ct. 1977) (stating that -the conduct
statutorily defined as fornication involves, by its very nature, a fundamental personal
choice . . . [and t]hus the statute infringes upon the right of privacy.-). But see State v.
Clark, 275 A.2d 137, 139 (N.J. Sup. Ct. 1971) (reversing a fornication conviction due to
Fifth Amendment and public policy considerations, but finding that the fornication statute
itself w%-as not -such a relic of ancient times, so out of tune with presently existing notions of
morality. so discriminatorily administered, and so invasive of a protected zone of privacy as
to require a holding that a person accused under it is denied equal protection and due
process).

47 See statutes listed supra note 36.
• 8 See GA. CODE ANN,. § 16-6-18 (1996).
4) S.e lDAHo CODE § 18-6603 (1997).
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other;5" habitual carnal intercourse between an unmarried man
and unmarried woman, who either live together or do not live to-
gether,5' voluntary engagement in sexual intercourse by any un-
married person with another;5 " and voluntary sexual intercourse by
any person, not being married, with any other person. 5 A funda-
mental element of the crime of fornication is that there be an act
of consensual sexual intercourse. 4

Surveys conducted in 1995 on the rate of premarital sex
demonstrate that "fornication" is not uncommon. The surveys re-
port that fifty percent of women between fifteen and nineteen
years old have had intercourse at least once, and fifty-five percent
of men between fifteen and nineteen years of age have had inter-
course.15 Premarital sex percentages are higher for adults; accord-
ing to a national poll, about thirty percent of Americans have had
one or no sex partners since turning eighteen, thirty percent have
had two to four partners, twenty-two percent have had five to ten
partners, and twenty percent have had ten partners or more.
While seventy-four percent of Americans express concerns about
teenage premarital sex, more than fifty percent of Americans be-
lieve that premarital sex between adults is not wrong, and many
actually believe that it generally benefits people by enabling proper
decisions regarding spousal compatibility, avoiding the rush into
marriage and delaying family formation until financial stability is
achieved, and using cohabitation as a trial mechanism for a stable
marriage. 57 These statistics and polls strongly indicate that Ameri-
cans would find fornication statutes "a relic of ancient times"58 and
"out of tune with presently existing notions of morality."5 9

While the enforcement of fornication laws has been limited
because they are practically inadequate,"' they have been adminis-

," "eM IsNN. STAT. § 609.34 (West 1998).
51 Se S.C. CODE .A'N. § 16-15-80 (1998).
- See UTaH CoDE ANN. § 76-7-104 (1998).
5:1 SeeVA. CODE A.'N. § 18.2-344 (Michie 1998).
54 See State v. Herr, 554 P.2d 961. 965 (Idaho 1976).
5r, Ste Richard T. Cooper, National Survey Indicates Wave of Teen-age Premarital Sex Has

Begun to lbb. BL'PLo NEws, May 2, 1997, at A6, available in 1997 ',\_ 6433302 (citing
sources as the National Center for Health Statistics and the Urban Institute).

51 See David Whitman et al., Mas it Good for Us., U.S. NEWS & WORLD REPORr, May 19.
1997, at 56.

57 See id.
5H State v. Clark, 275 A.2d 137, 139 (N.J. Sup. Ct. 1971) (stating that the fornication

statute is not a 'relic of ancient times-).
59 hd (stating that the fornication statute is not "out of tune with presently existing

notions of morality").
1;n See supra note 45 and accompanying text.
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tered against selected individuals,"' and are therefore inappropri-
ate to regulate sexual behavior between consenting unmarried
individuals." Due to the prevalence and acceptance of premarital
sex, criminal sanctions for fornication permit discriminatory prose-
cutions; they have been used primarily against sexual deviants,
such as suspected prostitutes and rapists.63 Typical challenges to
the fornication statutes which have been successful, therefore, are
argued on equal protection grounds,64 as well as under the consti-
tutional right of privacy in intimate sexual associations, regardless
of marital status.15 These constitutional barriers must also apply to
the prosecution of pregnant teenagers under fornication statutes.
Additional challenges that can be made to the application of forni-
cation statutes to prosecute pregnant teenagers are based on Fifth
Amendment considerations" and statutory construction
arguments."7

B. Equal Protection Issues

Although there have been limited applications of fornication
statutes, GR the Idaho prosecutions will be used to illustrate that for-
nication prosecutions aimed at pregnant teenagers would violate
their constitutional right to equal protection guaranteed under the

II See Note. supra note 37. at 1661; see, e.g., Doe v. Duling. 603 F. Supp. 960. 962-63
(E.D.Va. 1985). rrv'd on other grounds 782 F.2d 1202 (4th Cir. 1986) (reporting that there
were eight fornication arrests in Virginia between 1982 and 1985).

62 See supra note 45 and accompanying text.
",. See Note, supra note 37, at 1661-62: see, e.g., State v. Saunders, 381 A.2d 333, 333 (N.J.

Sup. Ct. 1977) (finding defendant who was charged with rape guilty on appeal from a
conviction for fornication due to a jury instruction enabling the jury to find defendant
guilty of fornication if consent existed and sex occurred).

i6 See Purvis v. State, 377 So. 2d 67,4 (Fla. 1979) (finding the state fornication statute
violates constitutional guarantees of equal protection and is void because the statute cre-
ates a gender-based classification that is not substantially related to the achievement of an
important governmental objective).

15--l See Saunders. 381 A.2d at 339 (holding that the fornication statute infringes upon the
light of privacy because the conduct statutorily defined as fornication involves, by its very
nature, a findamental personal choice).

16; See State v. Clark, 275 A.2d 137, 137 (N.J. Sup. Ct. 1971) (requiring the reversal of
fornication convictions due to Fifth Amendment implications and public policy considera-
tions where defendant mother, pursuant to a welfare department order and without advice
on the right against self-incrimination, admitted sexual association with defendant father.
and both defendants admitted sexual association during the course of welfare, bastardy
and police court proceedings).

67 See State v. Herr, 554 P.2d 961. 965 (Idaho 1976) (noting that consent is an element
of the crime of fornication and since a child under the age of 16 cannot give consent as a
matter of law, fornication cannot be a necessarily included offense of lewd contduct with a
minor child under the age of 16).

t, See Doe v. Duling, 603 F. Supp. 960, 962-63 (E.D. Va. 1985), revd on otherground, 782
F.2d 1202 (4th Cir. 1986) (reporting that there were eight fornication arrests in Virginia
between 1982 and 1985).
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Fourteenth Amendment.69 In order to show a violation of the con-
stitutional right of equal protection, the defendant must demon-
strate and prove purposeful discriminatory enforcement."0
Prosecutors are generally allowed considerable latitude: "'[Slo
long as the prosecutor has probable cause to believe that the ac-
cused committed an offense defined by statute, the decision
whether or not to prosecute, and what charge to file ... generally
rests entirely in his discretion."'' That discretion, however, is sub-
ject to constraints imposed by the equal protection clause, which
prohibits the decision to prosecute based on "'an unjustifiable
standard such as race, religion, or other arbitrary classification.'"72
The defendant must show that "'selection was deliberately based
on some unjustifiable standard; selectivity by itself absent a showing
of invidious and arbitrary classification, does not constitute a viola-
tion of constitutional equal protection rights.' " '  The defendant
may show that the administration of the law was "'directed so ex-
clusively against a particular class of persons . . . with a mind so
unequal and oppressive"' that the prosecution amounts to a
"'practical denial of equal protection of the law.'" 74 The defend-
ant bears the burden of presenting clear evidence that the prosecu-
tor has violated equal protection.75

A selective prosecution claim draws on equal protection stan-
dards and the defendant must demonstrate three elements:

First, [the state actor] must single out a person belonging to
an identifiable group, such as those of a particular race or religion,
or a group exercising constitutional rights, for prosecution even
though he has decided not to prosecute persons not belonging to
that group in similar situations. Second, he must initiate the prose-
cution with a discriminatory purpose. Finally, the prosecution

6'9 See U.S. Co.-r. amend. XIV, § I (stating, -nor shall any State. .. deny to any person
within itsjurisdiction the equal protection of the laws').

7) SeeState v. Saunders, 326 A.2d 84, 88 (N.J. Super. Ct. Law Div. 1974), re,'d, 381 A.2d
333 (Nj.. Sup. CL 1977) (holding that the New jersey fornication statute is constitutional
and not a violation of equal protection and due process or an invasion of the right of
privacy or a violation of the establishment clause of the First Amendment).

71 U.S. v. Armstrong, 517 U.S. 456, 464 (1996) (quoting Bordenkircher v. Hayes. 434
U.S. 357, 364 (1978)).

72 Id. (quoting Oyler v. Boles, 368 U.S. 448, 456 (1962)).
73 Saunders, 326 A.2d at 88 (quoting State v. Savoie, 320 A.2d 164, 168 (N.J. Super. Ct.

App. Div. 1974) and citing Oyler, 368 U.S. at 456).
74 Anstrong, 517 U.S. at 464-65 (quoting Yick Wo v. Hopkins, 118 U.S. 356. 373

(1886)).
75 l at ,465.

1998]



CARDOZO WOMEN'S LAW JOURNAL

must have a discriminatory effect on the group which the defend-
ant belongs to. 76

If a prosecutor were to charge pregnant teenagers under for-
nication statutes, as was done in Idaho, there would indeed be pur-
poseful discriminatory enforcement, based on an unjustifiable
standard. Regarding the first element, the defendant must make a
prima facie case that similarly situated persons outside his category
were not prosecuted.77 In Idaho, similarly situated persons were all
of those individuals that were engaging in fornication - any un-
married person having sexual intercourse with an unmarried per-
son of the opposite sex.78 The Idaho prosecutor did not enforce
the law against unmarried individuals who were not pregnant, and
maintained that his campaign will reduce teen pregnancy.79 The
administration of the fornication laws w-as directed exclusively at a
class of pregnant teenagers, therefore, the defendant's categoy
would be unmarried teenagers that were engaging in the act of forni-
cation and were pregnant. The similarly situated persons outside of
the defendant's category who were not prosecuted were unmarried
individuaL, teenagers and adults, that were engaging in the pro-
scribed activity and were not pregnant."0 The Idaho prosecutor's
statement in a letter of explanation to county residents provide fur-
ther support for his agenda: "Children having children impose a
heavv burden on society."8 ' The prosecutor plainly singled out
persons belonging to an identifiable group, pregnant teenagers,
for prosecution, and did not prosecute non-pregnant teenagers
and adults in similar situations, or rather, all of those individuals
who were engaging in fornication. Therefore, singling out preg-
nant teenagers for prosecution under fornication statutes would
satisR, the first element of a selective prosecution claim.

To satisfy the second element required to state a claim for se-
lective prosecution, the defendant must show that the prosecution
was initiated with a discriminatory purpose .1 2 In the Idaho prose-

711 Stemler v. City of Florence, 126 F.3d 856, 873 (6th Cir. 1997) (citing Wavle v. U.S..
470 U.S. 598. 608 n.10 & 609 (1985)).

'77 See id. (citing Armstrong. 517 U.S. at 465).
71 .Se, hDAHO CODE § 18-6603 (1997).
' See Bates. supra note 4. at 045 (quoting Gem County prosecutor Douglah Varie as

saying, "'ilt is absolutely arguable that the state has a compelling interest in preventing
the transmission and spread of sexually transmitted diseases as well as preventing teen
pregnancies' ).

81) See id. (stating "Vare acknowledges that he hasn't brought such charges against any
unmarried adtlts.-); see also Teen Morns Prosecuted supra note 12, at A8 (col. 2) (-Amanda
Smisek, 17, the first to be prosecuted, said she believes she %as unfairly prosecuted while
other sexually active teens and unmarried adults who don't have children were ignored.-).

81 Brooke, supra note 4, at F6.
82 See Straier 126 F.3d at 873 (citing Wayte. 470 U.S. at 608 n. 10 & 609).
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cutions, while the prosecutor denied singling out any specific
group for prosecution, he did acknowledge that charges were not
brought against any unmarried adults, 3 and commentators believe
fornication charges were only brought against individuals who ap-
plied for Medicaid benefits to cover childbirth expenses.84 This
position is supported by the prosecutor's letter of explanation to
county residents.' In addition, he later stated, "'[i] t was never the
intention of the prosecutor's office or the court to punish thejuve-
nile as much as to help her and her unborn child to become pro-
ductive members of society.'"" A teenager who was found guilty
stated that the sentencing judge supported the prosecutor's
agenda and lectured her about the high cost to society that results
from teenage pregnancy: "'[h]e said my case wasn't about sex....
it was about welfare and how much it cost taxpayers.. . .'"I Ap-
parently, according to the Idaho prosecutor, imposing criminal
sanctions against pregnant teenagers is the only manner in which
to create productive members of society and to stop imposing a
"heavy' burden" on it. Other unmanied individuals who were en-
gaging in the same activity and the illegitimate children of unmar-
ried adults were of no concern in these prosecutions." While
welfare may impose a "heaxy burden" on society, it does not justify
imposing criminal sanctions against welfare recipients who are
pregnant and are teenagers. It is reasonably clear, in this situation,
that the prosecutor's cnrsade was initiated with the discriminatory
purpose to target pregnant teenagers who received welfare bene-
fits, and that this discriminatory purpose was further supported by
the judge. Given that fornication statutes are rarely enforced, an)
state that would impose criminal sanctions on pregnant teenagers
could only be acting with a discriminatory purpose. The second
element for a selective prosecution claim, would therefore, be satis-
fied in these types of cases.

The third criteria to state a claim of selective prosecution must
demonstrate that the prosecution had "a discriminatory effect on

8- S e Bates, sipra note 4. at 045.
8- See id.: sree aLto Wright. supra note 5, at 7, (-Even though the girls* sexual partners

were being prosecuted as well. the only girls being charged with breaking the archaic code
were those who filed for federal and state welfare benefits.-).

85 See Brooke, supra note 4. at F6.
81 Bates. supra note 4, at 045.
87 hL (A statement by 17 year old Amanda Smisek who believes she was unfairly prose-

cuted because -if they're going to charge people with fornication, they should charge it
equally to adults too, and they don't do that.-).

, Se, id.
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the group which the defendant belongs to."" Discriminatory ef-
fect may be established by showing that similarly situated individu-
als were not prosecuted.90 This issue has already been addressed in
the context of the first element. Sexually active teenagers and un-
married adults who did not have children were not subject to pros-
ecution for fornication." Because similarly situated individuals,
those who were engaging in fornication, were not prosecuted, the
prosecutions had a discriminatory effect on pregnant teenagers,
which is the group that the defendants belong to. Therefore, the
third element of a selective prosecution claim would be satisfied in
a challenge to fornication prosecutions aimed at pregnant
teenagers.

Prosecuting pregnant teenagers, while not prosecuting simi-
larly situated unmarried individuals, would allow for a denial of
equal protection and would amount to selective prosecution. The
three elements necessary to state a claim of selective prosecution
would easily be satisfied in an opposition to these types of prosecu-
tions. Clearly, targeting pregnant teenagers for prosecution under
fornication statutes would not survive an equal protection chal-
lenge. Even if a state were to apply fornication statutes to all un-
married individuals equally, however, these prosecutions would still
violate other fundamental constitutional rights, such as the right of
privacy and the right to procreate.92

C. Right of Privacy Issues?3

While the right of privacy is not explicitly mentioned in the

89 Stemler v. City of Florence. 126 F.3d 856, 873 (6th Cir. 1997) (quoting Wayte v. U.S.,
470 U.S. 598. 608 n.10 & 609 (1985)).

9) See U.S. v. Armstrong. 517 U.S. 456, 465 (1996).
91 See Teen Mons Prosecuted, supra note 12, at AS (col. 2).
92 See discussion infra Part I.C.
.)- Although teaching about the propriety and morality of premarital sex may be seen as

the proper function of the family, and not the state, the issue of family privacy is beyond
the scope of this Note. The constitutionality of criminal sanctions against pregnant
teenagers under fornication statutes, however, may also be challenged under the right of
privacy in matters concerning the family and child rearing. See Bates, supra note 4, at 045
("Bringing kids up on charges is not the way to get a handle on the situation. The problem
is a family problem and should be dealt with as such."); see also Hansen, supra note 4, at 26
(Idaho ACLU lawyer jack Van Valkenburgh said, "[mly concern is ith the state getting
involved in the family's business.-). The Supreme Court has recognized the importance of
the family in socializing children. See Pierce v. Society of Sisters, 268 U.S. 510, 535 (1925)
("The child is not the mere creature of the State; those who nurture him and direct his
destiny have the right, coupled with the high duty, to recognize and prepare him for
additional obligations."); see also Wisconsin v. Yoder, 406 U.S. 205, 233 (1972) (reaffirming
Pierce as "a charter of the rights of parents to direct the religious upbringing of their
children"). But see Bykofsky v. Borough of MiddletowNn, 401 F. Supp. 1242, 1247-48, 1262-
64 (M.D. Pa. 1975) (holding that a curfew ordinance which provided for punishment of
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Constitution, 4 the Supreme Court "has recognized that one aspect
of the 'liberty' protected by the Due Process Clause of the Four-
teenth Amendment is a 'right of personal privacy, or a guarantee
of certain areas or zones of privacy.'"'5 This liberty includes "'the
interest in independence in making certain kinds of important de-
cisions.' " " While the parameters of this right have not been
clearly defined, the Court's decisions make it clear that the right
extends to activities relating to marriage, 97 procreation, 98 and
contraception.'

Whether an activity is protected by the right of privacy is a
three part inquiry: (1) whether the activity is a constitutionally pro-
tected activity, or whether the activity is a fundamental right; (2) if
so, whether the state's regulation of this activity may be justified as
furthering a compelling state interest; (3) if so, whether the legisla-
tive enactment is sufficiently narrow to express only the legitimate
state interests involved.1°

The right to procreate was first recognized as a fundamental
right in Skinner v. Oklahoma""' where the Supreme Court held it to
be a "sensitive and important area of human rights," 0 2 and involv-
ing "one of the basic civil rights of man."10 3 The Skinner Court up-
held the right of a person who was "convicted two or more times
for crimes 'amounting to felonies involving moral turpitude'"t0 to
have children, and invalidated a criminal sterilization statute. The
Court noted that "[m]arriage and procreation are fundamental to
the very existence of the race,""0 5 and to deprive an individuals of
this "basic libertv"' 0 ' would have "subtle, farreaching and devastat-
ing effects." 0 7 In light of the fact that convicted felons cannot be

parents for violations by minors did not -impermissibly impinge on parents' constitutional
right").

11- See Roe v. Wade, 410 U.S. 113. 152 (1973).
95 Carey v. Population Servs. Int'l. 431 U.S. 678, 684 (1977) (quoting Roe. 410 U.S. at

152).
96 Id. (quoting Whalen v. Roe. 429 U.S. 589, 599-600 (1977)).
97 See Loving Y. Nirginia, 388 U.S. 1. 12 (1967).
18 SerSkinner v. Oklahoma. 316 U.S. 535, 541-42 (1942).
,0 See Eisenstadt v. Baird, 405 U.S. 438, 453-54 (1972).
"oo While the right of privacy inquiry is not identified as a three part inquiry by court

decisions, these are the elements that courts typically analyze under the strict scrutiny stan-
dard of review. See, e.g., Roe, 410 U.S. at 153-56. 1 have divided the issue into a three part
inquiry to simplify the analysis.

I'l 36 U.S. 535 (1942).
302 Id. at 536.
103 hL at 541.
t4 h1. at 536 (quoting the Oklahoma Habitual Criminal Sterilization Act's. Oia_-. STAT.

T'C. Tit. 57. §§ 171. el seq.; 1. 1935. pp. 94 et seq., definition of an -habitual criminal-).
105 Id. at 541.
1 hL
107 Id.
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denied the right to procreate, it is difficult to condone taking this
"basic liberty" away from citizens simply because they are minors.
It is even more difficult to condone making the exercise of this
"basic liberty" a criminal act.

In Griswold v. Connecticut,'°8 the Supreme Court recognized
that intimate sexual associations were a protected freedom under a
right of privacy, and held that state control on contraceptive use by
married couples was invalid."" The Court concluded that a state
restriction on "fundamental" privacy rights must not be "achieved
by means which sweep unnecessarily broadly,"'"o or rather that, the
regulation must be justified by a compelling state interest that can-
not be advanced through alternative means that are less
restrictive."'

Following Griswold, fornication statutes were challenged as an
unconstitutional intrusion on privacy rights, but lower courts dis-
tinguished Griswold by noting the importance of marriage and up-
held the sanctions against unmarried couples for engaging in
consensual sexual intercourse. ' 2  In Eisenstadt v. Baird,"'  the
Court settled the assumption that sexual intercourse implicated
privacy rights only when engaged in by married couples when it
stated that "[i]f the right of privacy means anything, it is the right
of the individual, married or single, to be free from governmental
intrusion into matters that fundamentally affect a person, such as
the decision whether to bear or beget a child."" 4 The Court held
that there was no rational, articulated reason to distinguish be-
tween married and unmarried individuals where access to contra-
ceptives was concerned." '  Then, in Roe v. Wade,"' decided one
year after Eisenstadt, the Court extended the right of privacy to
abortions in the first trimester. '" Following Roe, the Court recog-
nized that minors, as well as adults, possess constitutional rights," '

M-9 381 U.S. 479 (1965).
109 See id. at 485-86.
11 hiL at 485.
1 1 See Note, supra note 37. at 1664.
1 '-, See id. See, e.g., State v. Lutz. 272 A.2d 753, 754 (N.J. Sup. CL 1971) (citing the con-

curring opinion ofjustice Goldberg in Griovold, 381 U.S. at 498-99, which states. -[tihe
State of Connecticut does have statutes, the constitutionality of which is beyond doubt.
which prohibit adultery and fornication.- and -[flinally. it should be -aid of the Court's
holding today that it in no way interferes with a State's proper regulation or sexual promis,
cuity or misconduct.).

I): -105 U.S. 438 (1972) (invalidating state law restricting unmarried individuals' access
to contraceptives).
I Id. at 453.
nt, See id.
It( 410 U.S. 113 (1973).
117 See id. at 163.
I12 See Planned Parenthood v. Danforth. 428 U.S. 52. 74 (1976).
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and that the scope of a woman's privacy right is not narrowed be-
cause she is a minor." 9 Finally, in Hodgson v. Minnesota,121 the
Court explicitly stated that "the constitutional protection against
unjustified state intrusion into the process of deciding whether or
not to bear a child extends to pregnant minors as well as adult
women."'121

While the full extent of the right of privacy has not been deter-
mined, it is clear that "[t]he decision whether or not to beget or
bear a child is at the very heart of [the] cluster of constitutionally
protected choices." 22 The Court, in Care, v. Population Serices In-
ternational,'2 3 clarified that individual autonomy in matters of
childbearing extend to married and single people alike when it
stated, "[r]ead in light of its progeny, the teaching of Griswold is
that the Constitution protects individual decisions in matters of
childbearing from unjustified intrusion by the state." 2 4 In addi-
tion, the Hodgson Court held that "[a] woman's decision to con-
ceive or to bear a child is a component of her liberty that is
protected by the Due Process Clause." 25 This leads to the conclu-
sion that the privacy right recognized in Griswold, Eisenstadt, Roe
and Hodgson was not simply the right to use contraceptives and ob-
tain abortions; if decisions in matters of childbearing are pro-
tected, or rather, the decision to conceive or to bear a child, the
corresponding right to engage in sexual intercourse must be im-
plicit.' 6 The decision to engage in sexual intercourse is required
prior to the decision to conceive or whether to bear or beget a
child. Without that decision, a child could neither be conceived,
born nor begot. Therefore, Griswold and its progeny support a fun-
damental right for unmarried individuals to engage in heterosex-
ual intercourse.

I19 See Bellotti v. Baird, 443 U.S. 622. 642 (1979). The Bellotti Court stressed that
parenthood brought with it adult legal rights:

[T]he fact of having a child brings with it adult legal responsibility, for
parenthood, like attainment of the age of majority, is one of the traditional
criteria for the termination of the legal disabilities of minority. In sum, there
are few situations in which denying a minor the right to make an important
decision will have consequences so grave and indelible.

/d.
124) 497 U.S. 417 (1990).
121 IM. at 435.
122 Carey v. Poptil.tion Servs. Int'l. 431 U.S. 678. 685 (1977).
123 hl.
12- Id. at 687.
125- Hodgson v. Minnesota, 497 U.S. 417, 434 (1990).
1;2 &e Doe v. Duling, 603 F. Stpp 960, 966 (E.D. Va. 1985). rev'd on other grounds. 782

F.2d 1202 (4th Cir. 1986) (-Necessarily implicit in the right to make decisions regarding
childbearing is the right to engage in sexual intercoturse.-).
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The right, however, is not an absolute right.'2 7 In order to be
a constLittlionally protected activity under the right of privacy, the
second and third parts of the right of privacy inquiry require that
where a fundamental right is involved, the state's regulation of that
activitv must be justified as furthering compelling state interests,
and that the statute must be narrowly drawn to express only those
compelling state interests.' 2

1 With particular regard to childbear-
ing, the Carey Court explicitly announced this: " [W] here a decision
as fundamental as whether to bear or beget a child is involved, reg-
ulations imposing a burden on it may be justified only by compel-
ling state interests, and must be narrowly drawn to express only
those interests." -'2 1 States that proscribe fornication have suggested
that the "prevention of illicit intercourse," the "prevention of the
birth of illegitimate children," and the -prevention of sexually
transmitted disease" are interests that are served by the statutes. "

Those purposes, however desirable, are not sufficiently compelling,
and even if those objectives were considered sufficiently compel-
ling, the fornication statutes are not narrowly drawn to express
only those concerns.

The state argument that the "prevention of illicit intercourse-
furthers a state's interest in "encouraging, promoting and regulat-
ing traditional marital and family relationships as well as traditional
moral values,""" has not been accepted due to the inability to con-
ceive how forcing sexual restraint through criminal sanctions will
encourage, promote or regulate marriage. 3 2 Further, this argu-
ment would fail for the reason that the decision to marry is pro-
tected by the right of privacy and cannot be coerced.' 3 Finally, an
attempt to regulate public morals does not extend to the privacy of
one's home, absent a showing that the activity has a detrimental

127 So' Roe v. Wade. 410 U.S. 113. 154 (1973).
128 See id. at 154-55.
121, Sre 2arei. 431 U.S. at 686 (citing Roe 410 U.S. at 155-56).
1311 Sre Bates. Nupm note 4. at 045 (The Idaho prosecutor stated, "[ilt's absolutely argua-

hie that the state ha.' a compelling interest in preventing the transmission and spread of
st'xtiallv transmitted diseases as well as preventing teen pregnancies.'): tee also State v. Barr.
265 A.2d 817., 819 (N.J. Super. Ct. App. Div. 1970) (The State's interest has always been to
prevent the birth of illegitimate children as well as to prevent illicit intercourse.4). But see
State v. Saunders. 381 A.2d 333, 34142 (N.J. Sup. Ct. 1977) (stating that the State's interest
in preventing venereal disease, preventing increase in number ofillegitimate children, and
tn protecting marital relationship and public morals by preventing illicit sex was not com-

pelling. and tctually had dubious effect and was counter-productive).
It Duling. 603 F. Stipp. at 967.
132 Se" i.

:13 See. L.oving v. Virginia. 388 U.S. 1. 12 (holding that marriage is one of the basic civil
tight. of tan and the freedom to marry. or not marry, a person of another race resides
with the individual and cannot be infringed by the state).
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effect on society) " 4 It would be difficult for states to demonstrate
how fornication in private would have a detrimental effect on soci-
ety, in light of the prevailing view that issues effecting the public,
such as the prevention of disease and minimizing illegitimate chil-
dren, are not sufficiently compelling state interests to support the
deprivation of fundamental constitutional rights.' 3 5 Fornication
statutes are not narrowly tailored to further these state concerns,
even in the event that they were to be considered compelling. 36

Another state argument, that the "prevention of sexually trans-
mitted diseases" furthers a compelling state interest, is also inade-
quate. Under the third part of the right of privacy inquiry, because
fornication statutes involve a fundamental right, they "must be nar-
rowly drawn to express only the legitimate state interests at
stake."' 3 7 The fornication statutes are not sufficiently narrow to
fulfill this purpose, as not all people who engage in premarital sex
pose a threat of spreading sexually transmitted diseases, and the
statutes prohibit all single individuals, regardless of their state of
health, from engaging in sexual associations." In addition, this
state interest may actually be counter-productive." 9 For example,
in State v. Saunders,' the Supreme Court of New Jersey rejected
this proffered objective for precisely that reason, and stated, "[t]o
the extent that any successful program to combat venereal disease
must depend upon affected persons coming forward for treatment,
the present statute operates as a deterrent to such voluntary partici-
pation. The fear of being prosecuted for the 'crime' of fornication
can only deter people from seeking such necessary treatment."' 41

Because the fornication statutes are overbroad and would achieve
the opposite result of what a state would desire, they are not suffi-
ciently narrow to address the prevention of sexually transmitted
diseases.

13-4 See generally Stanley v. Georgia, 394 U.S. 557 (1969) (overturning a criminal convic-
tion for possesion of obscene films on the ground that the possession of obscene material
in one's own home is protected by the First Amendment and supported by the right of
privacy).

135 See Diding, 603 F. Supp. at 967-68; see also Saunders, 381 A.2d at 341-42 (stating that
the State's interest in preventing venereal disease, in preventing an increase in the number
of illegitimate children, and in protecting the marital relationship and public morals by
preventing illicit sex was not compelling, and actually had a dubious effect and was
counter-productive).

136 See Duling, 603 F. Supp. at 967-68.
-7 Roe v. Wade, 410 U.S. 113, 155 (1973).
13 See Duling, 603 F. Supp. at 967-68.
19 SeeSaunders, 381 A.2d at 342.
t4O 381 A.2d 333 (N.1. Sup. Ct. 1977).
'.' Id. at 342.
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Tile third argument proffered by states, the -prevention of ille-
gitimate children- as a sufficiently compelling state interest, fails
because fornication statutes are not narrowly drawn to fulfill this
purpose. Even if the prevention of illegitimate children is consid-
ered a sufficient state interest to permit intrusion of a fundamental
right, it is not a justification for fornication statutes for several rea-
sons. First, the deterrent effect of the statutes is dubious. t4 2 Sec-
ond, the laws are overinclusive because they prohibit premarital
intercourse between individuals that may not have any illegitimate
children: those that are incapable of having children, those that
use birth control, those that would get married, or those that
would choose adoption over raising an illegitimate child.' In ad-
dition, the attempt to minimize illegitimate births through prose-
cution is the equivalent of attempting to impede childbearing. As
discussed above, the decision whether to bear or beget a child is a
constitutionally protected right that cannot be criminally sanc-
tioned.""' A state may attempt to minimize illegitimate births
through alternative means, such as enacting legitimization proce-
dures, or through education.'" The fornication statutes are too
broadly drawn to address the prevention of illegitimate children,
and there are more appropriate and effective social means to fur-
Iher a state's interest in this objective which would not intrude on
fundamental privacy rights.

This funclamental right to sexual privacy must also extend to
minors. The Court has recognized that minors possess constitu-
tional ,ights,'"' and that the scope of a wornan's privacy right is not
diminished because she is a minor, although it is subject to some
limitations."' 7 While the Court's decision in Bellolti v. Balrd"' (lid

1-12 'See A. at 341-142 (citing Care e v. Population Seers. Int'l. -131 U.S. 678. 694 (1977)
and Ilding that the State", in er, ien preventing the propagation of illegitimate children
will not Ie meastiably adv-anced b% the fear ofi prosecution under the fornication stattite
because the fear of unwanted pregnancies will be as equally ineffective as the unavailability
of contrceptives is as a deterri t riom engaging in illicit sexual activities): ser alho Brooke.
stilm nnte 4. at F6 (The Emmett. Idaho high school principal states that the fornication
)ro'ecotions "'got a lot of publicitv. but I don't think they are discouraging kids fromhavinag sex.-).

11: Sre' Note. uJprit note 37. at 1669-70.
. So' Eisenstadt v. Baird. 405 U.S. -138. '153 (1972): CarI'. 431 U.S. at 685.

Sri' )oe %-. Duling. 603 F. Stipp. 960. 968 {E.D. Va. 1985). ret,} o'n oth'r ground., 782
F.2d 1212 (.Ith (:i. 11981) (stating that one alternative is to enact a statute. as discussed in
'at,-ham v. Iugh,. 4.11 U.S. 3-17. to legitimate a child another alternative is to attempt to

eduhc:ite iL citizenis regarding the "imninility" of bearing illegitimate children).
I -( See Planned Parenthood of Missotiri %. Danfinrth. 428 U.S. 52. 7,1 (1976) (stating that

"rIi,,Istitotional righL to not llallie and come into being magically oly when one at-
tail,, the state-deli ned age of maijorit'. Minors. as well as aduilts. are p:otect'ed b\ the Con-',tittitol and possess conlstittitiol light.%,-).

117 Ser' Bellotti %-. Baird, -1-3 U.S. 622. 642-43 (1979) (stating that although minrts are
protected by the same constitutional guarantees a; adults, a state is entitled to adjust its

(Vol. 5:121
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not specifically address the issue of a minor's access to abortions in
terms ofla right of privacy, it did state that the issue of concern was
a "constitutional right to seek an abortion. '"" '" This right may not
mean that minors possess a general right of autonomy, but it does
mean that minors possess some liberty interests, particularly when
rClated to parenthood and childbearing."' The Roe decision pro-
vides support for the notion that the abortion decision is protected
by the right of privacy, and that therefore, minors possess privacy
righ is.

The "constitutional right to seek an abortion," as addressed in
Ro, was premised on the right of pri\'-cy as "broad enough to en-
compass a woman's decision whether or not to terminate her preg-
nancy.""'  Both the Roe Court and the Belloiti Court noted the
unique nature of the abortion decision,' but only the Roe Court
specified the "detriment that the State would impose upon the
pregnant woman by den)ing this choice altogether,"'5 3 and in-
cluded the abortion decision as protected by the right of privacy
for these reasons.'"" Regardless of whether the Bellotti Court ex-
plicitly included the right of privacy as encompassing the abortion
decision For minors, it did specif\' the unique nature of the abor-
tion decision;"'1 the elements of its unique nature are included
under the right of privacy as specified by the Roe Court.'" There-

legal 5wtel to at'countl for the vtlnerabilitv on minors and their needs for concern, svnpa-
tihy. tn(td paternal attentIion: if parental consent is required for a pregnant minor to obtain
nill aoCrtion. 1t *,tale mtlst also provide an alcernative procedure for obtaining

alitho~ri/ation+).
1-18 -1-13 U.S. 622 (1979).
1-11 hi. at 642.
I -,1 Sri, A. The Court stated that the abortion decision is different from other decisions

made b% minors, and that the need to preserve the constitttional right to an abortion.
pat tic ttlarly when made by a minor. is controlling. See id.

', Roe v. W\a(le, 410 U.S. 113. 153 (1973).
Somparr id. at 153 (stating that the potential detriment imposed upon the pregnant

womial if this right is denied includes: maternity and additional offspring tfay force a
dlistre.slfl life and futttre upon the woman; psychological harm; mental and physical
health Cttay be taxed hy child care: and the distress of bringing an unwvanted child into a
lat)ilv tht is tinwilling or unahle to care for it). with Belltti. ,443 U.S. at 642 (stating that:

The abortion decision dillers in important w'ays from other decisions that tnay
be tnade during minority. The need to preserve the constitutional right and
th tttique natitre of the abortion decision, especially when made by a minor,
reqltire a State to act with particular sensitivity when it legislates to foster paren-
tal involvement in this matter.).

I . -I110 U.S. at 153.
-, Sel. id.

S'' Ieilniti. l-13 U.S. at 642 (1IT]he potentially severe detriment facing a pregnant
wttflan. .re Roe v. Wade. 410 U.S. at 153. i% not mitigated by her minority. Indeed, cotsid-
ering her probable education, emlloyment skills. financial resources. and emotional ma-
tttritv. ttnwantedl motherhood may be exceptionall) burdensome for a [inor.-).

Srr Ro 410 U.S. at 153-54. The Court stated that to deny the abortion decision
would he potentially detrimental for several reasons:

1 9m)]
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lore, the ao)Ortion decision, whether made by a minor or an adult,
is encompassed by the right of privacy. Additionally, the Hodgon
Court stated that because the potential detriments of pregnancy
are not mitigated by status as a minor, 57 minors, as well as adult
women, are protected from unwarranted state intrusion into the
decision process regarding conception and childbearing.' 51

Again, as a matter involving childbearing, the corresponding
right to engage in sexual intercourse must be implicit. This consti-
tutionally protected activity is, therefore, immune from govern-
ment regulation, absent reasons compelling enough to warrant its
intrusion.'"' Preventing illegitimate births is not a purpose that
rises to the requisite compelling standard.(' The prosecution of
pregnant teenagers under fornication statutes, therefore, intrudes
on constitutionally protected activity.

Even if the abortion decision made by a minor is not encom-
passed by the right of privacy, and therefore, would not be a matter
of sexual privacy, it is a matter of childbearing that requires the
extension of individual autonomy, and is protected from "unjusti-
fied intrusion by the state."'" State justifications, such as the pre-
vention of illegitimate children, would fail in this context as well
for the reasons previously detailed, including that the fornication
statute is too broadly drawn to include this purpose.'

Finally, a woman's right to decide to bear her child has been
indubitably protected by the Supreme Court" ; ' and lower courts."4 '

In Cleveland Board of Education v. LaFle-ur,'"5 the Court struck down

Maternity, or additional ofIspring, may force upon the woman a distressful life
and future. Psychological harm may be imminent. Mental and physical health
may bc taxed In child care. There is also the distress. for all concerned, associ-
ated with the tinwanted child, and there is the problem of bringing a child into
a Famnilh already unable. psychologically and otherwise to care for it.

Id. at 153.
i!7 .See id.
I-, See Hodgson v. Minnesota. 497 U.S. -I17. 435 (1990).
'159 See Griswold v. Connectictit. 381 U.S. 479. 484-85 (1965).
111) See supra notes 14245 and accompanying text.
161 Carey v. Population Servs. Int'l, 431 U.S. 678. 687 (1977).
i62 See sutpra notes 14245 and accompanying text.
11' Se" grierall" Cleveland Bd. of Educ. v. LaFleur. -114 U.S. 632 (1974) (holding that a

mandator school board nile, requiring pregnant school teachers to take maternity leave
four or five months before expected birth of child. denied them due process because there
is a freedom of personal choice in matters of marriage and family life and the Fourteenth
Amendment requires that govermnent niles not needlessly. arbitrarily or capriciously im-
pinge this "basic civil right of man).

11 - See. e.g.. People v. Pointer. 199 Cal.Rptr. 357 (198.1) (reversing a probation condition
that prohibited conception because it was overly broad and there were less restrictive alter-
natives available); Rodriguez v. State. 378 So.2d 7 (Fla. Dist. Ct. App. 1979) (striking down
a probation condition that prohibited marriage and pregnancy because it added nothing
to decrease the possibility of further child abuse or other criminality).

I -, 41.1 U.S. 632 (1974).
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a public school mandatory pregnancy leave regulation that re-
quired teachers to take their leave at an arbitrary time."" The
Court held that, "[b]y acting to penalize the pregnant teacher for
deciding to bear a child,""n' the school board's regulation was
overly restrictive, and therefore, constituted a "heavy burden"' on
this "protected freedom[ ].I69 In Rodriguez v. State,'7 0 the issue was
a probation condition that prohibited marriage and pregnancy,
and the District Court of Appeals of Florida invalidated the condi-
tions because they were not reasonably related to future criminality
or child abuse.' 7  In a particularly enlightening footnote, the
court noted that, "pregnancy might be considered evidence of
criminal conduct if the probationer were not married,"172 but went
on to state that "there is no criminal illegality attached to the Status
of pregnancy,"'17 ' because "(o]nly Conduct may be punished by
criminal sanction."'7 4

The prosecution of pregnant teenagers under fornication stat-
utes, therefore, intrudes on the fundamental right to individual au-
tonomy regarding matters of childbearing and procreation, and is
unconstitutional, absent a compelling state interest. In addition,
by singling out pregnant teenagers for prosecution, the state would
be attaching criminal sanctions to the "status" of pregnancy, not
prosecuting "conduct." Because these prosecutions create an "tin-
due burden" on a minor woman's decision to bear a child, they
must be declared constitutionally invalid.

D. Fifth Amendment nplications

Fifth Amendment concerns may render a prosecution uncon-
stitutional even if it is not administered in a discriminatory man-
ner. In State v. Clark,I7 1 the Supreme Court of NewJersey held that
the fornication statute in question was not "such a relic of ancient
times, so out of tune with presently existing notions of morality, so
discriminatorily administered, and so invasive of a protected zone
of privacy as to require a holding that a person accused under it is
denied equal protection and due process contrary to the Federal

'"" See irL at 632-34.
Ie 7 hd. at 640.

I t' IL
Into Id.
17I 378 So.2d 7 (Fla. Dist. Ct. App. 1979).
171 S.- Rodriguez. 378 So.2d at 10.
172 Id. at 10 n.6.
17: hL
17:1 1)
177, 275 A.2d 137 (N.J. Suip. C'. 1971).
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Constitution."' The court, nonetheless, reversed the. fornication
convictions on the ground that defendants' Fifth Amendment priv-
ileges were violated. 177 In order to obtain welfare assistance, the
defendant mother, at the insistence of welfare officials, signed a
statement admitting voluntary sexual relations with the defendant
father.'78 Also at the insistence of the welfare officials, she insti-
tuted a bastardy proceeding against the defendant father. t'7 9 The
State presented evidence from the bastard), complaint and a plea
of guilty to that complaint, against the defendant father, in order
to establish admissions of fornication. 80 The court reversed the
convictions for fornication based on the fact that the parties were
not informed of their Fifth Amendment rights, or informed that
they could be subjecting themselves to prosecution under the for-
nication statute during the welfare or bastardy proceedings. 8' In
addition, the court held that strong public policy considerations
mandated reversal of the convictions because the threat of prose-
cution would result in reduced applications for welfare and the in-
nocent children should not be punished for the "moral laxity" of
their parents.' 2

Even if a court found the application of fornication statutes to
be nondiscriminatory, and therefore, not a violation of equal pro-
tection rights, Fifth Amendment considerations and matters of
public policy dictate that the prosecution of pregnant teenagers is

176 Clark, 275 A.2d at 139.
177 See id. at 143. The court found that defendants* Fifth Amendment rights were vio-

lated because representatives of the welfare and police authorities failed to advise them of
their rights in the initial stages of the welfare, bastardy and police court proceedings and
because the defendant mother waris required to incriminate herself as a condition to receive
welfare benefits ror herself and her children. See id. The court also iund that and there
was no mandate requiring self-incrimination as to fornication in connection with obtaining
aid from the public agency, and the right to freedom from involuntary selfincrimination
w,'as not watived because the extremity of the circumstances, arising from the children's
need, made intimidation and duress implicit in the situation. See id. at 144.

t78 See it at 141.
179 See id. at 139.
180 See i. at 142.
181 See id. at 14.344.
t82 See i. at 145. The court stated that the true purpose behind the bastardy proceed-

ings was to establish paternity in order to obtain a maintenance order, not subject the
parties to criminal prosecution:

A basic purpose of all state and federal welfare programs is to provide financial
aid for dependent impoverished children, whether legitimate or illegitimate,
when the parents (particularly the father who is regarded generally as the
breadinner) are unable to maintain them. In pursuit of that objective where
out of wedlock children are concerned, both federal and state programs plainly
aim at inducing the father to assume the burden of support, if he is able to do
so. That is the reason for the pressure on the mother to institute bastardy
proceedings to establish paternity and to obtain a maintenance order.

Id. at 144.
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unconstitutional. In the Idaho prosecutions, for example, fornica-
tion charges were only brought against teenagers who applied for
Medicaid benefits to cover their childbirth expenses." ' One par-
ticular pregnant teenager was then called down to the principal's
office with a message stating that a police detective wanted to speak
to her.'" When she went to the police station, she was simply
asked whether she was pregnant, who the father was, and where it
happened; shortly thereafter, she received a summons to appear in
court With the formal charge of fornication."'- She was not in-
formed of her Fifth Amendment rights, nor was there a waiver.
These fornication prosecutions are strikingly similar to State v.
Clark, with the exception that the defendant in Idaho who pleaded
not guilty to the sex crime was convicted and lectured by the judge
about teenage pregnancy and its high cost to society. " ' This is im-
proper under public policy considerations because the criminal
prosecutions may have a "chilling effect on applications for aid,"87
and the innocent children born out-of-wedlock would be the suf-
ferers.' 8  The preventative goal to discourage others from
pregnancies, or further pregnancies, may be desirable, but its pur-
suit forces continued poverty upon the children born into this situ-
ation. Because criminal prosecutions of teenaged parents for
fornication do not serve and perpetuate the best interests of the

18-1 See Bates, supra note 4, at 045.
18.1 ee id.
185 See id.
181 Sr id.
117 Clrk. 275 A.2d at 145.
8t Set ul. at 145. The court noted that the social and legal ramilications of indictment

for fornication under such conditions would be severe:
If a destitute mother who seeks welfare aid for her illegitimate child is

pressured into bringing a bastardy proceeding and compelled under pain of a
contempt order to name the male parmer in the sexual intimacy, and if the
information she gives (as well as that of the unwarned putative father who ac-
knowledges paternity during the investigation or at the trial of the bastardy
case) may be later used as a basis for indictment for fornication against her or
both or them, what may be expected as the probable result? The strong
probability is that such criminal prosecution will have a "chilling" effect on ap-
plications for aid for impoverished out of wedlock children. The likelihood is
that mother-s will forego such relief rather than incur the risk of a criminal trial,
conviction and possible imprisonment of herself and her paramour....

If the threat of criminal prosecution results in the mother withholding her
plea for welfare aid, who are the sufferers? Obviously the innocent children
who are punished for the moral laxity of their parents. Thus society forces a
continuance of their impoverishment upon them in order to make possible
imposition of criminal sanctions upon their erring mothers and fathers. Such a
course in effect denies to needy illegitimate children the benefit which it grants
to needy legitimate children. It makes the test for aid the morality of the par-
ents and, consequently, subverts the true statutory test, i.e., the impoverished
condition of all children without regard to status.
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children, and because it is contradictory to the aims of both federal
and state welfare programs, these prosecutions must not be
permitted. " "9

E. Conset As An Element Of The Cime
Aside from the constitutional right of privacy, the prosecution

of pregnant teenagers under fornication statutes is improper be-
cause it leads to discriminatory enforcement even within the class
of pregnant teenagers. The principal element of the crime of for-
nication is that there be an act of sexual intercourse to which the
parties consent.' " Therefore. it is not possible to commit the
crime of fornication with a female under the statutory age of con-
sent, since, as a matter of law, females under that age cannot give
their consent to an act of sexual intercourse.'9 ' This would lead to
the conclusion that only females over the age of consent may be
prosecuted under fornication statutes. This, in turn, would lead to
discriminatory enforcement within the teen pregnancy context as
well; many teenage pregnancies would not be eligible for prosecu-
tion due to the fact that many teenage mothers-to-be are under the
age of consent.111

In State v. Herr,"" tihe defendant was convicted of lewd con-
duct with a child under the age of 16 and kidnapping in the sec-
ond degree, but the Supreme Court of Idaho reversed a conviction
for fornication.'' The court held that consent was an element of
fornication and since a child under the age of 16 cannot, as a mat-

'1'9 Se id. at 148. The Clark court stated that the primary concern in the case was not the
morality of the mother. but the welfare of the children:

The approval or disapproval of sexual promiscuity is not involved here. Basi-
cally we are concerned with whether needy children should be deprived of pib-
lic assistance because their mother will not seek it for fear of prosecution for
fornication. This means punishment of the childi en for the immorality oftheir
mother - a result inconsistent with the high purpose of the public welfare
program. To inject fear of self-incrimination and to allow it to impede or
render impossible accomplishment of the public purpose of caring for desti-
tute children is unwise and socially undesirable.Id.
S'" See State v. Herr. 554 P.2d 961. 964 (Idaho 1976).
See id. (quoting the trial court's riling:
[Oltur legislature said that females under 18 cannot ats a natter of law give

their consent to an act of intercourse. Therefore. it is not possible if die female
is tnder the age of 18, for a crime of fornication to be committed with her
because by legislative policy her lack of consent as a matter of law renders it
rape. ).

1.2 See.Jodie .e\vin-Epstein, sn/la note 30, at 324 (stating that of the teen mothers who
.sought assistance from AFDC between October 1994 and September 1995, the total
ntmber ttnder age 20 was 267,001) the total number of minors (17 and younger) was
66.000: and the total number of minors (16 and younger) was 26,000).

1t:1 554 P.2d 961 (Idaho 1976).
I'4 Sre W- . at 961.
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ter of Idaho law, consent to an act of sexual intercourse,' 5 it was
not possible for a female under the age of 16 to commit fornica-
tion. Therefore, fornication was not a necessarily included offense
of lewd conduct with a minor under the age of 16, because the lack
of consent on her part rendered it rape.19 6

Depending on the age of consent in the various states that
proscribe fornication, many pregnant teenagers would not even
fall within the parameters of the statutory definition of fornica-
don. Therefore, prosecuting pregnant teenagers under fornica-
tion statutes would be inappropriate.

11. TH-E PROBLEM OF TEENAGE PREGNANCY AND WHLT WE C-N

DO TO REDUCE IT' 97

While the teenage birth rate has actually declined by eight per-
cent between 1991 and 1995,98 the United States still has the high-
est teenage pregnancy rate of almost all industrialized nations." 9

Critics state that "public acceptance of premarital sex has under-
mined the efforts of government officials to encourage abstinence
among teens and to prosecute men who have out-of-wedlock sex
with minors."' '  What is necessary, therefore, is not the prosecu-
tion of pregnant teenagers, but social programs and stricter en-
forcement of statutory rape laws.

Studies have shown that the following types of programs signif-
icantly reduce teenaged childbearing and are cost-effective: (1)
comprehensive sex education programs, especially when that edu-
cation is implemented in conjunction with contraceptive informa-
tion and distribution; (2) policies and directives that make
abortions readily available and affordable; and (3) programs that
offer underprivileged teenagers plausible employment or educa-
tional goals." t' Additionally, while legislatures are discouraged by
family-planning activists from pursuing abstinence programs be-

19r See iL at 965.
19", See id. at 964-65.
197 The social measures in this section are simply noted as potential alternatives to

prosecution, and do not necessarily reflect the views of the author.
118 See Le'in-Epstein. supra note 30, at 323 (citing Croup TRENDS, NC., FACrs AT A

Gt%.-,Ac. (1996) and stating that The Personal Responsibility and Work Opportunity Recon-
ciliation Act of 1996 has appeared at a time of steady decline in the teen birth rate, and
that declines occurred absent federal legislation targeting the issue).

1"' See Brooke, su/na note 4, at F6.
200 Whitman et al., supr/a note 56, at 56.
201 See Merrit, s/pra note 21, at 444 (citing Robert D. Plotnick, The Effect of Social Poliries

on Teenage PregNmany and Childbearing, 1993 FA-mluEs iN Sot', . J. CONTENmP. HUM. SERVICES
324).

1998]
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cause they are believed to be unrealistic and unworkable, -2 absti-
nence programs that have been implemented indicate to the
conltrr)r.

"20 3

Sex education programs in schools vary widely in content and
effectiveness.20 4 Studies have indicated that teenage pregnancy
can be significantly reduced by sex education if the programs in-
clude the following features:

"(1) specific, accurate information regarding the risks of unpro-
tected sex and the methods of avoiding those risks; (2) consis-
tent reinforcement of individual values and group norms
against taking sexual risks; (3) reliance upon social learning the-
or' and active learning methods; (4) consideration of social and
peer pressures to have unprotected sex; and (5) practice in com-
munication, negotiation, and resistance skills." 2 °5

As a starting place, teaching teenagers how to avoid pregnancy and
childbearing can be as simple as instituting these methods.

Ahen combined with contraceptive education, programs to
reduce pregnancy and childbearing are more effective..2 1t The
concern that sex education and contraceptive distribution will in-
crease sexual activity is not viable, as studies have demonstrated a
decrease in sexual conduct after the institution of sex education
and contraceptive clinics. 20 7 Therefore, by educating teenagers
about sex and offering them birth control, we can prevent an in-
crease in their sexual activity and childbearing.

2102 See Give Abstinence a CIance. TImEs UNION (Albany. N),julV 8. 1997, at A8, available in
1997 WL 3501412.

2". See Government Impact on TV. 1"rogramming: Statement Before the Subromm.On Gov't
Algnnt, Restrunturing & 1). C and the Senate Comm. On Gov't Affairs, Co.xe. Ts-rivio~x (May 8,
1997) (statement of Elavne Bennett. President. Best Friends Foundation), available in 1997
MI. 10571156 (stating that a comparison study conducted on D.C. Public Schools indicates

a 1% pregnancy rate for girls participating in the Best Friends abstinence program, com-
pared to 26% of their peers).

"214 See Merrit, supra note 21, at 444 (citing Douglas Kirby et al., School-Based Programs to
Reduce Sexual Risk Behaviors: A Review of Effectiveness, 109 PuB. HF,Lnt REi. 339, 340
(1994)).

20- Id. (citing Kirby et al., supra note 204, at 354-55 (re'iewing around two dozen studies
of school sex-education programs)).

"I"; See id. at 445 (citing Helen P. Koo et al., Reducing Adolescent Pregnan " Through a
SrIool-and-Community-Baed Intervention: Denmark, South Carolina, Revisited. 26 Fx. Pt \x.
Puew. 206. 206 (19"94) (discussing a program in Denmark, S.C., that cut the teen preg-
nancy rate among 14 to 17 year-olds in half from 77 pregnancies per 100 teenagers to 37
pregnancies per 1000, while the pregnancy rate in similar counties showed a smaller de-
cline or increased)).

'2,o7 See id. at ,145-46 (citingJANET B. HARDY & 1,URI- S. Z.xBIN, ADOLSCENr PRE7NAN(.V IN
AN URAN ENIRoxI.Nx-r 348, 352 (1991) (finding that exposure to a 28-month program in
Baltimore, Maryland, that included free access to contraceptives delayed sexual initiation
and decreased the pregnancy rate by 30.1%)).
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Initiatives that make legalized abortions more accessible and
aflordable to teenagers also demonstrably reduce teenaged
childbearing.'" Liberal abortion laws that do not require parental
consent for a minor's abortion and impose fewer restrictions on
second-trimester abortions correspond to significantl lower birth
raies.Y 2 .Vhile abortion i-; a controversial issue in our society, teen-
aged births can be redLlced effectively with liberal abortion laws.

Plans that give teenagers realistic educational and employ-
ment goals mar reduce teenaged births. Studies show a relation-
ship between early childbearing and a lack of employment or
educational opportunities."'" Therefore, teenagers who are en-
rolled in school, have better grades, and have high educational and
career goals, are less likely to bear children than those teens who
do not have these opportunities. "C 2 1 Other programs that have
been successful in reducing teenage births offer underprivileged
teenagers employment, mentors, or opportunities to become in-
volved in the community throt ugh volunteer work" 22

Finally, abstinence based programs that focus on life skills ediu-
cation, including lessons on friendship, love, self-respect and cop-
ing with mistakes have proven to be the most effective .'1:

Abstinence programs foctis on these issues because in a society that
readily accepts premarital sex, "[p] racticing abstinence demands
respect. courage and integrity.-' ' Some programs address the is-
site of sexual abuse to enable young and inexperience(] girls to de-
termine what is acceptable behavior in their boyfriends..2- 1 5 This
topic is emphasized becMse statistics report that two-thirds of teen

21.1 .'e i:t. at 4-16.
2 0. See id. ill 4-17 (citing Shelly I.undherg & Robert D. Plotni-k. E efra o Stale 11fair,"

Ablattin and Family Ilanning Polire on Premarilal Childbearing .4 iong 117,tite,,' dol'vrenti. 22
F%'it I',..X'. IiLRst. 246. 2-17. 251 (1990) (.Stating that social atttucides in mautcs maintaining
libetrl a|bortion laws. may be im htp: ortant ,as the laws tnitoselves in eiihancing teen access
to ,ibottios. and finding tht teenl birthral.tes are significan tv lower in mtates that regulate
abortion more lightih)).
"0 See' id. Ait 4-18 (citing (hng-Buni An et al.. Tren Ot-oftedlock 1Bitn and 11elfare 1?,,-

r'ilt: The Rle of Childhood )Iqz'Vi auid 1rnomnmir Cirrmnnstan-e,%. 75 REx. or E( ().. & S r.xt. 195
(1993): Dtetni.,s P. [Hogan e al.noial and lEni'uorounmental Facton Influnring Contraeyplivi- Use
Aniong Blak Adoh'ents. 17 F.xxt. PA'.. PE RS'. 165 (1985): Dawn M. Upchurch &- James
Nlc(arthv. The lTning of a Enot Birlh and High School Comiletin. 55 A\t. Soc. R-v. 224
(1990)): %re a., Mavnard. sicpia noe 19. at 2-4.

222 ,et Mrri. iuira note 21. .tt 448.
222 ut4. at -119 (Citing Joseph PI Alien e it.. Slhool-BaL~ed Prev.notioi of "rnag; Ieglia:e

and Sdinsl Dhnmout: Iroess Fiotlh:tun of the National Rie/plnation of the Teen Ontieach l-giani.
IS .\st..J ( )\l~tllM. }Psv, 2 nl2 512)5 (1991)) (des cribitng aI }rogrntm i h~tt ¢ombtnes cl. ii nn
(clleling ulh involvenleil of lteln. in volunteer projecLs)).

22 : Se.e.lithe M. Penno. hi 1ou',r -, A.tinen'e RIesonatei with )aon-Atea )'o:ttthxI. D) \'2
I)ut Ni s,,. No%. 14. 1997. at 23A. available in 1997 \VI. 160614("66.

21 - e A i.. Idn
21 -, .Ser (:o I'(Wt l no~.W . tre l 203 (discussing Best Friends Ahstincni'e Prolgln).
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incithers state that sex was forced upon them by adult men. "-1 and
the majority of teenage births are fathered by adult menY. Be-
cause studies indicate that emphasis on abstinence may reduce
teenage pregnancy by as much as 25% in some cases,2' abstinence
education may change the trends in teenage pregnancy rates. Ab-
stinence programs and statutory rape laws ma0, therefore, be the
most appropriate means to address the problem of teenage
pregnancy..-"

In conclusion, the implementation of some of these policies in
other countries, such as Canada, England, Sweden and the Nether-
lands, has resulted in low rates of teenage pregnancy, -' and the
United States, which has the highest teenaged pregnancy rate
among developed nations should follow their lead. These social
policy implementations would be far more appropriate and effec-
tive in reducing teenaged childbearing than criminal sanctions,
which intrude on fundamental constitutional rights, whether they
be considered tinder the right of privacy or under the right to indi-
vidual autonomv in matters concerning childbearing.

CON:LUSION

The fornication statutes are violative of the constitutional
guarantees of eqtal protection and the right of pri-acy. The inti-
mate sexual associations between minors must be protected on
con.stitutional grounds in order to ensure that state concerns re-
garding teenage childbearing are addressed in a nondiscriminatorymanner. The proper sphere is social legislation: teenage preg-
nancy can effectively be reduced through sex education and distri-
bution of contraception. the axailability of abortions, programs
that offer employment and educational opportunities, and pro-
grams that emphasize abstinence. In addition, stricter enforce-
ment of statutory rape laws would provide a deterrent to adult men
who engage in sexual activity with minors.

Therefore, since the state's compelling interest can be ad-
vanced through less restrictive means, there is no justification for
the diminution of constitutional rights through criminal sanctions.
Out-of*wedlock births may not conform idth the morals of many

"- ' ,.' id. (citing The Alan Gutrtnacher Institute).
217 Se. ul. (citing The National Center for Health Statistics which reported that in 1992.

of the 185..00 births to girls ages 10 to 18. 70% were fathered by adult I men).
2, Ser Id.

"2 s'' ',,,' iupra note 38 and accompaning text.
" l ., Merrit. -supya note 21. at 450-51 (citing Elise F. Jones et al.. Tre'ttagr INegn7lnt " 1n

),'vrliped ('unineat: Detnments and Poli0 Implicationsi 17 F-\.st. PLI.N. P 5..5 55 (1985)).
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communities and may still be condemned by society in general, but
the law recognizes them as an exercise of a fundamental right.
These rights must be recognized before other states that have for-
nication statutes in their criminal codes follow Idaho's solution to
the teenage pregnancy epidemic.

Juhi Mehla




