
WHILE IGNORANCE MAY NOT BE BLISS, IT IS A
MOTHER'S RIGHT: CONSTITUTIONAL

IMPLICATIONS OF TESTING NEWBORN
BABIES FOR HIV

I. INTRODUCTION

While some may regard the Acquired Immune Deficiency Syn-
drome ("AIDS") solely as a medical issue, there are controversial
legal, moral, and social implications as well.' Such concerns im-
pact both men and women. Yet despite AIDS's tremendous bur-
den upon women, public policy programs, research, prevention,
and treatment of AIDS almost exclusively focuses on men's needs
without considering the distinctive and important concerns of
women. 2

One critical public policy concern involves the surge of pediat-
ric AIDS cases' which has escalated as a result of the growing
number of Human Immunodeficiency Virus ("HIV") infected wo-
men.4 In 1987, New York State instituted a Newborn HIV Ser-
oprevalence Survey to anonymously trace the HIV epidemic by

1 See Joelle S. Weiss, Comment, Controlling HIV-Positive Women's Procreative Destiny: A
Critical Equal Protection Analysis, 2 SE-rON HAL CONST. L.J. 643, 645 (1992). See alsoMichael
Closen, The High Court's Fear of AZDS, N.Y. TIMEs, Oct. 26, 1995, at A25.

2 Weiss, supra note 1. One commentator argues that "[t]he government's indifference
toward the actual lives of affected women helps explain the fact that women with AIDS die
as much as six times faster after diagnosis than do men." Carol B. Barnett, The Forgotten and
Neglected Pregnant Women and Women of ChildbearingAge in the Context of the AIDS Epidemic, 23
GOLDEN GATE U. L. REv. 863, 865 n.9 (1993) (quotingJudith Walker, Mother and Children,
in WOMEN, AIDS, AND ACTIviSM 165 (The Act Up/New York, Women and AIDS Book
Group, ed., 1990)). Much less is known about how the HIV infection affects women of
reproductive age than on how it affects men. See Gittler & McPherson, HIVInfection Among
Women of Reproductive Age, Children, and Adolescents: An Introduction, 77 IowA L. REv. 1283,
1291 (1992).

3 Kevin Cumin, Newborn HPVScreening and New York Assembly Bill No. 6747-B: Privacy and
Equal Protection of Pregnant Women, 21 FoRemAt Uit. L.J. 857, 858 (1994). "Pediatric AIDS
was first recognized in 1983." Id. at 858 n.7. Gwendolyn B. Scott et al., Survival in Children
with Perinatally Acquired Human Immunodeficieny Virus Type 1 Infection, 321 NEW ENG. J. MED.
1791 (Dec. 28, 1989).

4 "[P]ediatric AIDS cases [in children less than 13 years] mirror those among women,
since perinatal transmission (from the mother to the fetus or infant) accounts for 93% of
pediatric [AIDS] cases." REPORT OF THE SUBCOMMITTEE ON NEWBORN HIV SCREENING OF
THE NEw YoRK STATE AIDS ADVISORY COUNCIL [hereinafter SUBCOMMITTEE REPORT] 5 (Feb.
10, 1994); See also, Cumin, supra note 3, at 863. As of September 1993, 4,906 cases of AIDS
in children younger than 13 years were reported to the CDC. Of these children, 4,328 had
a mother with, or at risk of having, HIV and 2,615 have died. Approximately 7,000 HIV-
infected women give birth in the United States each year, and approximately twenty five
percent of those newborns are infected with HIV. TRANSMISSION STUDY HPV/PREGNANT
WoMEN/AZT, AND THEIR BABIES, CDC NATIONAL AIDS CLEARINGHOUSE CUSTOM SEARCH
SERVICE [hereinafter TRANSMISSION STUDY] 2 (Feb. 21, 1994).
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blindly' testing all newborns for the disease.6 The Seroprevalence
Survey existed in approximately forty-five states and was funded
primarily by the Center for Disease Control ("CDC").7 However, in
March, 1995, the CDC decided to suspend its $10 million survey,
announcing its plan to re-evaluate whether the money could be
better spent.8 While this announcement has national implications,
the testing in New York will continue with the use of state funds.9

Most children who are born to HIV-positive women and who
are tested for the disease will test positive for the virus immediately
after birth.'" However, only an estimated fifteen to twenty five per-
cent will actually be infected with HIV; the remaining children
carry maternal HIV antibodies that will dissipate approximately six
to fifteen months after birth." The only way for a newborn to be-
come infected with the HIV virus is by vertical transmission, which
means that a baby is infected by its mother prenatally, intra-par-
tum, or post-partum.12 If these test results were "unblinded", and if
the child's status was positive, then not only would the baby's status
be revealed, but the mother's status would be revealed too. Thus,
testing a newborn for HIV serves to test the mother as well.' 3

Currently, unless a woman consents to a voluntary HIV test,
she and her newborn will leave the hospital unaware of their HIV

5 Blind testing means that "all personal identifiers are removed from the blood sample
except the age of the mother, the race/ethnicity of the infant, and the zip code of the
hospital." Cumin, supra note 3, at 867.

6 See SUBcOMMITrEE REPORT, supra note 4 at 3.
7 See SuBcOMMrrrEE REPORT, supra note 4 at 3. For a discussion of HIV surveillance by

the CDC, see Serosurveillance of Human Immunodeficiency Virus Infection, 81 AMER. J. Pun.
HEALTH 561 (May 1991). See also Nat Hentoff, Playing HIV Polties at the CDC, VILLAGE
VOICE, May 30, 1995, at 21.

8 AIDS TestingProgram Suspende, N.Y. TIMES, May 11, 1995, at A18;Joyce Purnick, When
AIDS Testing Collides With Confidentiality, N.Y. TIMES, May 18, 1995, at B4. One commenta-
tor has argued that the tests were suspended for "raw political reasons." SeeJim Dwyer, Feds
Cave On AIDS Testing, N.Y. NEWSDAY, May 17, 1995, at A2. Dwyer interviewed Dr. Arthur
Ammann of the University of California, who analogized the CDC's failure to inform wo-
men of their child's HIV status to the Tuskegee experiment. From 1932 to 1972, hundreds
of illiterate black men with syphilis were studied, but not treated, so that medical research-
ers could study the effects of syphilis on these subjects. See Nat Hentoff, supra note 7.

9 Purnick, supra note 8, at B4.
10 AIDS Testing Program Suspended, supra note 8. "Currently, it takes approximately 30

days from birth to obtain HIV results which identify the newborn as carrying the mother's
antibodies." REPORT By THE ASSOCIATION OF THE BAR OF THE CITY OF NEW YORK, PRENATAL/
NEWBORN HV TESTING [hereinafter BAR ASSOCIATION REPORT] 1 (May 9, 1994). See also
SUBCOMMrrrEE REPORT, supra note 4, at Apps. F,G.

11 SUBCOMMITrEE REPORT, supra note 4, at 6-7.
12 Vertical transmission is the transmission of HIV from the mother to the child. Trans-

mission has occurred at the prenatal stage through the placenta, during the intrapartum
stage through vaginal delivery or premature delivery, and during the postpartum period
through breast feeding. Evidence suggests that transmission may occur at any of these
stages. See SUBCOMMITrEE REPORT, supra note 4, at 10-11.

'3 SeeJames Dao, Mothers to Cet ADS Test Data UnderAccord, N.Y. TIMES, Oct. 10, 1995, at
Al, B4.
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status. For over two years, New York Assembly member Nettie
Mayersohn has been trying to change this practice through legisla-
tion. Mayersohn's bill, A.6684-B, 14 mandates HIV counseling in all
prenatal settings and recommends voluntary HIV testing for all
pregnant women.' 5 By "unblinding" HIV test results, the bill
would then disclose confidential information to all parents, pro-
spective adoptive parents, and others.' 6

More recently, the Newborn Infant HIV Notification Act was
introduced in the United States Congress by Representative Gary
Ackerman, of Queens, New York. In March, 1995, and subse-
quently inJune, 1995, Representative Ackerman introduced legisla-
tion which would require health care providers to inform mothers
of their newborns' HIV status. 17 The bill further mandates HIV

14 The legislative history of Mayersohn's bill is as follows: After being held in the Assem-
bly Health Committee for the past two years, the bill was reintroduced on March 28, 1995
and sent to the Assembly Health Committee again. OnJune 14, 1995, it was amended and
returned to the committee, and amended again on June 20, 1995. Telephone Interview
with William Viscovich, Legal Counsel, Assembly member Nettie Mayersohn (Nov. 9, 1995).

While its companion bill, S. 5395, which was introduced by Senator Guy Valella,
passed in the Senate on June 15, 1995, the Assembly bill died in committee at the end of
the 1995 legislative session. Telephone Interview with William Viscovich, Legal Counsel,
Assembly member Nettie Mayersohn (Nov. 9, 1995). See also Dena Bunis, Baby AIDS Test Notifica-
tion Bill Dies in Albany, NEWSDAY, June 30, 1995, at 49; Kevin Sack, In Albany, a Frenetic Week
For Negotiating Major Bills, N.Y. TIME,June 26,1995, at B5; Kevin Sack, Senate Votes to Require
Telling Mothers ofH.V. Results, N.Y. TiMEs, Apr. 5, 1995, at B4.

Ms. Mayersohn has announced her intention to reintroduce the bill again in January
1996. See Dao, supra note 13, at B4.

15 In relevant part, the statute reads:
Every physician or other authorized practitioner attending a pregnant woman
in the state shall ... offer counseling pursuant to subdivision eight of this Sec-
tion regarding the Human Immunodeficiency Virus (HIV) and AIDS, the bene-
fits of HIV testing for the woman and her baby, and the effect of HIV on the
health and status of the woman and her baby. At such time such physician or
authorized practitioner shall offer to take a blood sample and, upon the ap-
proval of such pregnant woman, shall submit or cause to be submitted such
sample to an approved laboratory for a standard serological test for the Human
Immunodeficiency Virus (HIV). The pregnant woman, upon notice of her
right to accept or decline such Human Immunodeficiency Virus (HIV) test by
the attending physician, may refuse to submit a sample for a standard serologi-
cal test for the Human Immunodeficiency Virus (HIV). Such refusal shall be in
writing on a form prescribed by the Commissioner. Physicians and other author-
ized practitioners attending a pregnant woman who has refused a Human Immu-
nodeficieny Virus (HV) test shall make a good faith effort to repeat the offering of such
counseling and HIV testing during subsequent prenatal visits. (emphasis added).

16 N.Y. AssEMBLY BiL No. 6684-B, 218th Gen. Assembly, 1st Sess. (1995).
17 H.R. 1289, 104th Cong., 1st Sess. (1995) was introduced on March 22, 1995 and sent

to the House Commerce Committee. However, the Clinton Administration's and the
CDC's decision to suspend the national screening made Ackerman's original bill moot. As
a result, in June, Ackerman and Representative Tom Coburn introduced an amendment to
the Ryan White Care Act (H.R. 1872), which contained similar provisions to those in his
original bill. The House of Representatives passed the Ryan White Care Act (H.R. 1872)
on September 18, 1995, which included Ackerman's amendment. When the Senate passed
its version of the Ryan White Care Act in July, it did not include any provisions similar to
that proposed by Ackerman in the House. The congressman is still waiting for the House/
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counseling for pregnant women during their prenatal care and
states that voluntary testing of pregnant women should be standard
practice.'" However, if a woman elects not to be HIV-tested during
her pregnancy, then her newborn infant will be HIV-tested and the
woman will be promptly informed of the test results. A positive
HIV test of an infant indicates that the mother is also HIV positive,
but a negative HIV test for an infant does not always mean that the
mother is HIV negative. 9 Because revealing the child's HIV posi-
tive status serves to reveal the mother's HIV status as well, Acker-
man's bill mandates notifying a woman of her HIV status either
before or after her child's birth.2"

While both bills intend to promote a public good, this Com-
ment argues that neither proposal fully considers women's legal
rights. Although the government has an interest in improving the
health of newborns, 21 both bills are overly intrusive and are not
narrowly tailored to accomplish their set goal.

In addition to these two legislative proposals, the issue of HIV-
testing newborn babies has also been explored in the courts. In
March 1995, the Association to Benefit Children ("ABC"), a New
York City advocacy group, filed suit against Governor Pataki on be-
half of numerous infant plaintiffs. The group's goal was to compel
New York State to inform mothers of their children's HIV-status. 22

ABC asserted that by not notifying parents of their children's HIV-
status, Governor Pataki was denying all babies in New York State
equal protection under the law and was violating a constitutional
obligation to provide care for children who are under state cus-
tody.23 ABC sought to compel the State to mandate HIV testing for
all children born in New York within 30 days of their birth, and to

Senate Conference Committee to convene on the matter. As of the date of this writing, the
bill has not yet become law. Telephone Interview with Jordan Goldes, Press Secretary,
Representative Gary Ackerman (Jan. 30, 1996). See also William Goldschlag, Moms-to-be Ought to
Test For HIV. Feds, DAILY NEws, July 7, 1995, at 8; Kevin Sacks, Debate on H.L V Testing Raises
Ackerman's Profile; N.Y. TIMEs, July 17, 1995, at B4; Katharine Q. Seelye, Helms Puts the Brakes
to a Bill Financing AIDS Treatmen N.Y. TIMES, July 5, 1995, at A12.

18 H.R. 1289, 104th Cong., 1st Sess. (1995).
19 Kevin Sack, Senate Votes to Require Mothers of HIV Results, N.Y. TIMES, Apr. 5, 1995, at

B4.
20 H.R. 1289, 104th Cong., 1st Sess. (1995).
21 "[A] State may properly assert important interests in safeguarding health, in main-

taining medical standards, and in protecting potential life." Roe v. Wade, 410 U.S. 113,
154 (1973).

22 Felicia R. Lee, Suit Seeks Release of Babies'AiDS Tests Results, N.Y. TIMEs, Mar. 15, 1995,
at B6. The index number of the suit, filed in the Supreme Court of the State of New York,
is 106661-95.

23 See Baby Girl Doe v. Pataki, FirstAm. Compl., Apr. 25, 1995, at 4 (N.Y. Sup. CL) (No.
106661-95) (settlement reached on Oct. 12, 1995). See alsoJohn Hanchette, Group Sues New
York State Over Babies' HIV Tests, GAIN=T NEws SERVICE, Mar. 15, 1995.
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require an HIV risk assessment for all children in the care, custody,
and control of the State.24

Just recently, in October of 1995, a court settlement was
reached in the case. 25 The State announced that it will require all
doctors to advise new mothers that they can learn the results of
AIDS tests administered to their newborns. 2 6 Doctors will give
mothers consent forms and advise them to sign them so they can
get the test results.2 7 However, this policy is not as far-reaching as
Mayersohn and Ackerman would like, since it does not "requir[e]
full disclosure of HIV test results to new mothers, whether they
want them or not."28 Thus, Ms. Mayersohn has announced that
she will reintroduce her legislation in January, 1996.29

This Comment shall first provide a background about AIDS's
pervasiveness in American society. Next, it will argue that
mandatory counseling and testing violate a woman's Fourteenth
Amendment right to equal protection, ° by analyzing Assembly
member Mayersohn's and Representative Ackerman's proposals
under both the lenses of strict scrutiny and intermediate scrutiny.3'
In addition, this Comment will contend that mandatory counseling
and testing violate a woman's penumbral right to privacy.3 2 In this
regard, this Comment will specifically argue that the right to make
one's own medical decisions falls within the recognized liberty in-
terest under the Fourteenth Amendment to refuse medical treat-
ment 3 and that, to be meaningful, a woman's right to privacy must
also include a right not to know her HIV status."'

Moreover, this Comment will argue that mandatory counsel-
ing may also impede upon a woman's rights by infringing upon her

24 See Lee, supra note 22, at B6.
25 Dao, supra note 13, at Al.
26 Id.
27 Id.
28 Raymond Hernandez, Pataki's Plan to Offer Results of HiV Tests Is Assailed, N.Y. TimEs,

Oct. 11, 1995, at B2.
29 Dao, supra note 13, at B4.
30 "No state shall make or enforce any law which shall ... deny to any person within its

jurisdiction the equal protection of the laws." U.S. CONSr. amend. XIV, § 1.
3' The intermediate scrutiny test was developed in Craig v. Boren, 429 U.S. 190 (1976).

See Gerald Gunther, CONsTrrTUoNAL LA..w, 562 n.2 (10th ed. 1980).
32 The Supreme Court has recognized the right to privacy in the penumbras of the 1st,

3rd, 4th, 5th, and 9th Amendments. See Griswold v. Connecticut, 381 U.S. 479, 484 (1965).
33 The Supreme Court has recognized the right to refuse medical treatment as a Four-

teenth Amendment liberty interest. See Cruzan v. Director, Missouri Dep't of Health, 497
U.S. 261, 279 n.7 (1990).

34 This Comment argues that the right not to know one's HIV status should be encom-
passed by the constitutional right of privacy. The right to privacy has been viewed broadly
enough to encompass a woman's decision to terminate pregnancy under certain condi-
tions. Roe v. Wade, 410 U.S. 113, 153 (1973). In addition, it should also be construed
broadly enough to encompass a patient's decision not to know her HIV status.

19961
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right to procreate.35 Such counseling may entail directive or
nondirective methods. This Comment will study the role that
eugenics, sterilization, and abortion play in counseling HIV-posi-
tive women.

Hence, the Recommendation Section will assert that the best
alternative to improve the health of newborns, while respecting the
rights of women, is to promote voluntary counseling and voluntary
testing for all women before and after they give birth.36 This alter-
native does not violate the Constitution and is the best way to em-
power women without alienating them from the health care
system. Voluntary counseling and voluntary testing accomplish the
same goal of protecting the health of children in a less intrusive
and more narrowly tailored manner than mandatory counseling
and testing. As such, this less restrictive and equally effective alter-
native should be implemented instead.

II. BACKGROUND

While many recognize AIDS's tragic pervasiveness in American
society,37 less attention has been paid to AIDS's impact on wo-
men.38 "AIDS is the fourth-leading cause of death among women
of childbearing age .... ,9 Between 1988 and 1989, the rate of
AIDS in women rose by a dramatic thirty-six percent,40 and the dis-
ease is increasing among women at an estimated eight percent per
year."' One study indicates that a woman is four times more likely
than a man to contract AIDS through heterosexual intercourse.42

For instance, the two most common ways for a woman to contract

35 See Skinner v. Oklahoma, 316 U.S. 535 (1942) (recognizing that "[m]arriage and
procreation are fundamental to the very existence and survival of the race." Id. at 541).

36 In fact, the CDC has recommended HIV counseling and voluntary testing. See DaFr
U.S. PUBLIC HEALTH SERVICE RECOMMENDATIONS FOR HV COUNSELING AND TESTING FOR
PREGNANT WOMEN, 60 Fed. Reg. 10086 (1995).

37 "The World Health Organization estimates that 8-10 million adults and 1 million
children worldwide are infected with human immunodeficiency virus (HIV) .... By the
year 2000, 40 million persons may be infected with HIV." THE HPV/AIDS EPIDEMIC: THE
FIRST TEN YEARS, MORBIDITY AND MORTALITY WEEKLY REP., June 7, 1991, at 357. Moreover,
"AIDS has become the leading cause of death among all Americans aged 25 to 44." Law-
rence K. Altman, ALDS Is Now the Leading Killer of Americans From 25 to 44, N.Y. TIMES, Jan.
31, 1995, at C7. According to a national commission, in the last ten years AIDS "has
claimed more American lives than did the Korean and Vietnam wars combined." NATIONAL
COMMISSION ON ACQUIRED IMMUNE DEFICIENCY SYNDROME, AMERICA LIVING wiTH AIDS 1
(1991).

38 See Taunya Lovell Banks, Reprduction and Parenting in AIDS LAw TODAY. A NEW
GUIDE FOR THE PUBLIC 216, 217 (Scott Burris et al. eds. 1993).

39 See AIDS Testing Program Suspended, supra note 8.
40 Catherine M. Wilfert, HIVInfection in Maternal and Pediatric Patients, AIDS PROBLEMS

AND PROSPECTS 97 (Lawrence Corey, M.D., ed. 1993).
41 See AIDS Testing Program Suspended, supra note 8.
42 Weiss, supra note 1, at 647.

[Vol. 3:71



TESTING NEWBORN BABIES FOR HIV

HIV are through sexual intercourse with an HIV-infected man or
using intravenous drugs with a contaminated needle.4'

Furthermore, AIDS is particularly common among minority
women in New York City,44 as it is the number one cause of death
among women ages twenty-five to forty-four.45 Most of these wo-
men have few resources, and when health care is needed, most can
only afford to obtain it through government provided or funded
facilities.

4 6

Moreover, approximately 1,000 to 2,000 HIV-infected babies
are born in the United States each year,47 and approximately one-
third of all pediatric AIDS cases nationwide occur in New York
State. 48 Finally, in New York less than one quarter of AIDS afflicted
children live with one or both of their biological parents.49

III. MANDATORY COUNSELING AND VOLUNTARY TESTING VIOLATE A

WOMAN'S FOURTEENTH AMENDMENT RIGHT TO EQUAL
PROTECTION.

Mandatory counseling and testing violates a woman's Four-
teenth Amendment right to equal protection. Under the Four-
teenth Amendment, "[n]o State shall make or enforce any law
which shall ... deny to any person within its jurisdiction the equal

43 See generally, SUBCOMMITTEE REPORT, supra note 4, at 5. One commentator argues
that "[t]he demographics of women with AIDS and women infected with HIV in the
United States, along with the sources of their infection, may account for the lack of public
sympathy for them. As a class, women with HIV and AIDS are seen as irresponsible women
whose voluntary conduct is responsible for their condition and as inappropriate parents
because of their drug use or association with drug users." Taunya Lovell Banks, The Ameri-
cans With Disabilities Act and The Rproductive Rights of HiV-Infected Women, 3 TEx. J. WOMEN &
L. 57, 61 (1994).

44 Fifty two percent of infected women in New York are African-American and approxi-
mately thirty one percent are Hispanic. SUBCOMMITrEE REPORT, supra note 4, at 5.

45 Seelye, supra note 17.
46 One commentator has explained that the connection between oppression and a lack

of reproductive choice is sharpest for disadvantaged women: "Because of poverty, these
women have fewer real options and are dependent on government funds to realize the
decisions they make. Because the government is more involved in their lives, through the
use of public facilities and bureaucracies, they are more susceptible to government moni-
toring and supervision." Dorothy E. Roberts, TheFuture ofReproductive Choice for Poor Women
and Women of Color, 12 WOMEN'S RTs. L. REP., 59, 61 (1990).

47 See Lee, suPra note 22. "In the next decade, the number of infants born with HIV...
will jump 15-fold - from 700,000 this year [1990] to more than 10 million in the year 2000,
according to estimates by the World Health Organization." Peter Lamptey & William R.
Finger, The Next AIDS Cris: Babies Born with HIV S.F. CHRON., Nov. 30, 1990, at A31.

48 See Baby Girl Doe v. Pataki, FirstAm. Compl., Apr. 25, 1995, at 9 (N.Y. Sup. Ct.) (No.
106661-95) (settlement reached on Oct. 9, 1995). In New York State, over 7,000 children
were born to HIV positive women between 1988 and 1991. See Lee, supra note 22.

49 Baby Girl Doe v. Pataki, First Am. Compl., Apr. 25, 1995 at 9 (N.Y. Sup. Ct.) "Studies
have shown that 33% to 40% of HIV-positive newborns bom in New York City are released
from the hospital directly into foster care." AssOCIATION TO BENEFIT CHILDREN, A CALL To
AcTION: ABC PosrriON PAPER ON PEDIATRIC IV TESTING 4 (June 30, 1995).
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protection of the laws."5 ° When challenging a statute as violating
the equal protection clause, one may analyze the statute under
strict scrutiny, intermediate scrutiny or rational basis. Strict scru-
tiny is applied when there is a violation of a fundamental right or a
suspect class is at issue. 1 The test of intermediate scrutiny may
apply to challenges involving gender-based classifications, 2 and ra-
tional basis is used to analyze all other legislation. This author
argues that the proposed legislation violates a fundamental right to
privacy, and thus applies strict54 and intermediate scrutiny5 tests to
the Mayersohn and Ackerman bills.

A. Strict Scrutiny
The strict scrutiny test requires the existence of a suspect class,

which means that a court must determine that either the legisla-
ture intended to discriminate against the group in question, or a
fundamental right was violated. Suspect classifications include
race,57 alienage, and nationality;58 to date, a majority of the
Supreme Court has not found that sex is a suspect category.5 9 Ex-
amples of fundamental rights include the right of privacy,60 mar-
riage,6' contraception,62 abortion,65 and procreation.64

50 U.S. CONsT. amend. XIV, § 1.
51 See WILLIAM LOCKHART ET AL., CONSTITUTIONAL LAW CASES- COMMENTS-QUESTIONS

455 (6th ed. 1986).
52 See GEOFFREY R. STONE Er AL., CONSTITUTIONAL LAw 687 (2nd ed. 1991).
53 Id. at 532.
54 See infra part HII.A.
55 The intermediate level of scrutiny was formulated in Craig v. Boren, 429 U.S. 190

(1976).
56 See supra note 51, at 455. See also Linda Farber Post, Unblinded Mandatory HP/Screen-

ing in Newborns: Care or Coercion?, 11 CAanozo L REv. 601, 650 (1995).
57 See, e.g., Washington v. Davis, 426 U.S. 229 (1976).
58 See, e.g., Graham v. Richardson, 403 U.S. 365 (1971). But see Sugarman v. Dougall,

413 U.S. 634 (1973).
59 See generally supra note 52, at 676-717.
60 See Roe v. Wade, 410 U.S. 113 (1973).
61 See Loving v. Virginia, 388 U.S. 1 (1967) (holding that a Virginia statute, preventing

interracial marriages, violated the Fourteenth Amendment); Zablocki v. Redhail, 434 U.S.
374 (1978) (holding that state's interest in collecting child support was legitimate and
substantial, but its method of furthering this interest unnecessarily interfered with the fun-
damental right to marry).

62 See, e.g., Griswold v. Connecticut, 381 U.S. 479 (1965) (holding that a state law
prohibiting the distribution and use of contraceptives by married couples was invalid. The
Court also recognized a "right to privacy" in the "penumbras" of the 1st, 3rd, 4th, 5th, and
9th Amendments); Eisenstadt v. Baird, 405 U.S. 438 (1972) (holding that "[i]f the right of
privacy means anything, it is the right'of the individua4 married or single, to be free from
unwarranted government intrusion into matters so fundamentally affecting a person as the
decision whether to bear or beget a child." Id. at 453).

63 See Roe v. Wade, 410 U.S. 113 (1973) (holding that abortion is a fundamental right).
But see Planned Parenthood v. Casey, 505 U.S. 833 (1992) (limiting abortion's status as a
"fundamental right" by permitting restrictions on abortion as long as they do not place
"undue burdens" on the women's right to choose).
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While courts have held that HIV-infected persons do not be-
long to a suspect class,65 strict scrutiny may still be applied if a fun-
damental right was violated. As will be discussed in Part IV, infra,
both Mayersohn's and Ackerman's proposals violate a woman's
right to privacy - a right the Supreme Court has deemed funda-
mental in its application of strict scrutiny.66

For an action to pass the strict scrutiny test, the action which
creates a suspect classification or impedes upon a fundamental
right must be necessary to advance a compelling state interest and
be the least restrictive means of doing so.67 Scholars also consider
"a tight fit between means and ends"68 to be an important concern
when conducting an analysis.

Mandatory HIV counseling and testing have been proposed by
Mayersohn and Ackerman as actions to advance the state's interest
in the birth of healthy babies. However, while the health and wel-
fare of newborns is a compelling state interest6 9 (which is the goal

64 Skinner v. Oklahoma, 316 U.S. 535 (1942) (recognizing that "[m]arriage and procre-
ation are fundamental to the very existence and survival of the race." Id. at 541).

65 "[C]ourts have repeatedly held that HIV-infected persons are not a suspect class."
Post, supra note 56, at 650, n.312. See, e.g., Dunn v. White, 880 F.2d 1188 (10th Cir. 1989)
(holding that prison's interest in preserving safety and preventing the spread of disease
justified involuntary HIV testing of inmate) cert. denied, 493 U.S. 1059 (1990); Harris v.
Thigpen, 727 F. Supp. 1564 (M.D. Ala. 1990) (holding that involuntary H1V testing was
constitutional and that persons infected with AIDS are not a suspect class), aff'd in part,
vacated in part, 941 F.2d 1495 (11th Cir. 1991); Cordero v. Coughlin, 607 F. Supp. 9
(S.D.N.Y. 1984) (holding that segregation of AIDS-infected inmates did not violate Equal
Protection Clause because the infected and non-infected inmates were not similarly situ-
ated, and because AIDS victims do not represent a suspect class). But see Nolley v. County
of Erie, 776 F. Supp 715 (W.D.N.Y. 1991) (holding that prison inmates are protected by
the constitutional right to privacy from unwarranted disclosure of their BIV status).

66 See Roe v. Wade, 410 U.S. 113 (1973). See also Doe v. City of New York, 15 F.3d 264
(2d Cir. 1994) (holding that an individual has a right to privacy regarding his HIV status);
Doe v. Coughlin, 697 F. Supp. 1234, 1237 (N.D.N.Y. 1988) (holding that a prisoner had a
right to privacy in preventing a prison from disclosing his HIV status to the prison popula-
tion without his consent). But see Vernonia School District 47J v. Acton, - U.S. -, 115
S.Ct. 2386 (June 26, 1995) (upholding a public school district's student athlete drug pol-
icy). While in Acton, the Court asserted that student athletes have lesser privacy expecta-
tions than the general population, the facts in Acton are clearly distinguishable from the
facts presented here. First, there is an obvious distinction between student athletes as a
class, and women of childbearing age as a class, as the Court has held that schools may
exercise a greater deal of control over students than could be enforced against free adults.
See generally, NewJersey v. T.L.O., 469 U.S. 325 (1985). In addition, while schools, standing
in loco parentis, act as guardians for their students, the State does not have this same rela-
tionship with women of childbearing age without just provocation. As the Court stated in
Acton, "the legitimacy of certain privacy expectations vis-a'-vis the State may depend upon
the individual's legal relationship with the State." 115 S.Ct. at 2391.

67 Weiss, supra note 1, at 677. See also Scott Burris, Testing, Disclosure, and the Right to
Privacy, inAIDS LAw TODAY, A NEW GUIDE FOR THE PUBLIC 130, 132 (Scott Burris et al. eds.,
1993).

68 See supra note 52, at 580.
69 "[A] State may properly assert important interests in safeguarding health, in main-

taining medical standards, and in protecting potential life." Roe v. Wade, 410 U.S. 113,
154 (1973).
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sought by Mayersohn and Ackerman), their respective bills, or pro-
posed means of achieving this interest, cannot be described as
either necessary or as the least restrictive method of achieving this
objective. This is because voluntary testing and counseling can ac-
complish the same state interest in a less intrusive manner.70 More-
over, there is not a tight means/ends fit between the proposed
means (mandatory HIV testing and counseling) and the desired
ends (the birth of healthy babies).

First, these bills cannot withstand strict scrutiny because they
do not consider that a significant number of women do not seek
prenatal care.71 For example, one study indicated that only sixty-
one percent of Black women, compared to seventy-nine percent of
White women, received prenatal care during the first three months
of pregnancy.72 In addition, "[a] recent survey of neonatal care
providers in New York City suggests that infants identified as hav-
ing HIV may actually be getting less care in neonatal intensive care
units [than HIV-negative babies in intensive care]."7

Mayersohn's and Ackerman's bills mandate HIV counseling in
all prenatal settings and recommend voluntary HIV testing for all
pregnant women. 74 However, if a large percentage of minority wo-
men are not seeking prenatal care,75 and if infants who are born
and identified as HIV-positive are not receiving as thorough care as
other infants in neonatal intensive care units, 6 then there will not
be a tight means/ends fit between the legislation and its objective.

Moreover, it has been established that the individuals who
would be affected by the proposed measures are mostly poor wo-
men of color with few resources.77 Some medical experts have as-
serted that mandating disclosure of newborns' HIV status to poor
minority women and others will alienate these women from the

70 See Part VIII which discusses Harlem Hospital's ninety percent cooperation rate with
voluntary H"V testing and counseling.

71 Cumin, supra note 3, at 883 (identifying the problems in obtaining health care in
inner cities).

72 Health Data Show Wute Gap Between Whites and Blacks, N.Y. TiMEs, Mar. 23, 1990, at
A17. See also Council on Ethical &Judicial Affairs, Am. Med. Ass'n, Black-White Disparities in
Health Care; 263JAMA 2344 (1990) (noting persistent and often substantial differences in
health between Blacks and Whites and citing obstetrics as one of the areas studied).

73 Letter from Lynn M. Paltrow, Director of Special Litigation, The Centerfor Reproductive
Law & Policy, to Assembly Members and Senators, New York State Legislature, 5 (Apr. 8,
1994).

74 See supra notes 15 and 17.
75 See supra notes 71-72.
76 See supra note 73.
77 See supra note 46.
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health care system, and cause a greater sense of distrust.78 This
distrust may result because many of these women have a history of
drug use 79 and fear that they may be penalized for their behavior
during pregnancy." For example, in several instances women have
temporarily lost custody of their children due to their conduct
before the child's birth.81 In addition, several existing statutes
might be employed to punish HIV-positive women who give birth
to H1V-infected children.82

Mandatory counseling and testing may do little more than
frighten people away. When the state of Illinois mandated HIV
testing of people seeking marriage licenses, the requirement was
ineffective. During the two years the statute was in effect, approxi-
mately 40,000 people left the state to get married elsewhere. 3 Sim-
ilarly, if the women most at risk for HIV feel alienated and are
distrustful of the health care system, they are not likely to seek pre-
natal care. Effective treatment of such a chronic and devastating
disease as HIV requires extensive cooperation between the mother,

78 See Post, supra note 56, at 636-37, n.222. See also Working Group on HIV Testing of
Pregnant Women and Newborns, HIV Infection, Pregnant Women, and Newborns, 264 JAMA
2416, 2418 (1990).

79 Sixty percent of HIV infections occur as a result of intravenous drug use with a con-
taminated needle. SUBCOMMITTEE REPORT, supra note 4, at 5.

80 Many of these women avoid prenatal care because they "fear accusations of child
abuse and drug addiction, and lectures about how they are incompetent to raise children."
Scott Isaacman, Are We Outlawing Motherhood for H-Infected Women?, 22 Lov. U. CHI. L.
479, 482 (1991) (citing ACLU, REPORT OF THE AMERICAN CIVIL LIBERTIES UNION AIDS PRO-
jECT (1991)). See generally Kathryn Boockvar, Beyond Survivak The Procreative Rights of Women
With HIV, 14 B.C. THIRD WORLD LJ. 1 (1994).

81 See In re Stephen W., 271 Cal. Rptr. 319, (1990) (holding that when a newborn in-
fant tested positive for drugs, the mother was not suited to care for the child and the child
was placed in foster care); In re Troy D., 263 Cal. Rptr. 869 (1989), rev. denied,Jan. 31, 1990
(holding that because newborn infant tested positive for drugs, the infant was to be placed
in foster care). But seeJohnson v. State, 602 So.2d 1288 (Fla. 1992) (reversing criminal
prosecution of a woman who was charged, moments after birth, with delivering drugs to
her newborn via the umbilical cord); See also Steven L. v. Dawn J., 561 N.Y.S.2d 322 (N.Y.
Fain. Ct. 1990) (finding that although there was evidence of maternal drug use during
pregnancy, a mother's positive HIV test was insufficient to remove the child from its
mother and grant custody to the father). See generally Banks, supra note 43, at 57.

82 In Illinois, an HIV-exposure statute could make childbearing a felony for HIV-in-
fected women. IL. ANN. STAT. ch. 720, 12-16.2 (1995). In Arkansas, "a person commits
the offense of exposing another to human immunodeficiency virus if the person knows he
or she has tested positive for human immunodeficiency virus and exposes another person
to such viral infection through parenteral transfer of blood...." ARK. STAT. ANN., § 5-14-
123 (1994). In Idaho, it is a felony punishable by up to 15 years in prison and a $5,000 fine
to "expose another [to N1V] in any manner with the intent to infect." IDAHO CODE § 39-
608 (Supp. 1994). In New York, Article 10 of New York State's Family Court Act defines a
child who is not getting appropriate medical attention as a "neglected child" within the
framework for child protective proceedings involving child abuse and neglect. N.Y. FAm.
CT. ACT § 1012(F).

83 ACLU PosITIoN STATEMENT ON PRENATAL AND NEWBORN HV TESTING [hereinafter
ACLU PosrToN STATEMENT] 4,July 1995. See Robert Endstad, AIDS Test Has 40,000 Fleeing
State to Wed, CHI TIaB, Jan. 4, 1989, at Cl.
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the child, and a doctor; " [w]ithout trust there is rarely compliance,
especially when a woman is confronting not only the possibility
that her child has an incurable disease but the certainty that she
does as well."84 For this reason, such proposed legislation would be
overbroad and not narrowly tailored to meet its objective.

In addition to mandating HIV counseling for pregnant wo-
men during prenatal care, the proposed legislation requires HIV
testing for newborns.' 5 A weakness of neonatal HIV testing is that
the tests most frequently used, ELISA8 6 and Western blot, are inac-
curate. 7  As a result, "false positive results [may] subject[]
uninfected infants to aggressive, potentially toxic, and possibly inef-
fective therapy." 8 Another problem associated with the inaccuracy
of these tests is that both women and their newborns may be sub-
ject to discrimination if they are identified as HIV-positive.89 In a
national survey, approximately forty-four percent of HIV-infected
women believed that they had experienced discrimination by
health care providers because of their HIV-status. 90

Furthermore, there are problems involving the delay in ob-
taining test results.9' Most mothers and their newborns will have
left the hospital without knowing their test results because the test
results may not be available for several weeks.92 Therefore, the
legislation would be ineffective as it would fail to properly treat
H1V-positive newborns during these first critical weeks of the
child's life.

Although it appears that diagnostic testing is necessary for
proper treatment of disease, one cannot conclude that mandatory
HIV testing and disclosure are either the least restrictive means of
furthering children's health or that they do not unduly burden
fundamental rights. This is due to the substantial negative social
effects associated with testing. As a result, mandatory testing,

84 See ACLU POSITION STATEMENT, supra note 83, at 5.
85 See supra notes 15 and 17.
86 Enzyme-linked immunosorbent assay ("ELISA") is the standard HIV antibody test

used. SUBCOMMITTEE REPORT, supra note 4, at App. GI.
87 "There is presently no HIV test licensed for purposes of screening that can accurately

distinguish at birth which HIV-positive infants simply carry the passively acquired maternal
antibody and which will go on to develop AIDS." Post, supra note 56, at 612.

88 See Post, supra note 56, at 610.
89 Those identified as IV-positive may lose their health insurance, job or housing, be

isolated from friends and relatives, and be refused treatment by hospitals and health care
professionals. But see SUBCOMMITTEE REPORT, supra note 4, at 27, (noting that the Ameri-
cans With Disabilities Act protects the disabled against discrimination by specifically in-
cluding HV infection as a disability).

90 See supra note 73, at 4.
91 See Post, supra note 56, at 612.
92 Studies show that it can take several months to contact a parent of a child who tested

positive for HIV. See SUBCOMMrrrEE REPORT, supra note 4, at 31.
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although perceived by some as necessary, may have a net negative
impact on child health overall. Moreover, as will be discussed in
Part IV, infra, both Mayersohn's and Ackerman's proposals violate
a woman's fundamental right to privacy. Hence, the proposals fail
to meet the burden of strict scrutiny.

B. Intermediate Scrutiny

The Mayersohn and Ackerman bills may be examined under
the lens of intermediate scrutiny if strict scrutiny is not applied.
Although a plurality of the Supreme Court in Frontiero v. Richard-
son93 held "that classifications based upon sex, like classifications
based upon race, alienage, and national origin, are inherently sus-
pect and must therefore be subjected to close judicial scrutiny,"94

the concurring justices, a majority, found that it did not have to
apply a strict scrutiny test to invalidate the statute being chal-
lenged.95 The Court created an intermediate level of scrutiny for
gender-based classifications which was subsequently adopted by a
majority in a later case.9 6 The Court determined that any gender-
based classification must serve important governmental objectives
and must be substantially related to achievement of those
objectives.

While both the federal and state government's objective to
promote the health of newborns by curbing the spread of AIDS is
important, it is not clear that either proposal is substantially related
to the achievement of that objective. Given imprecise HIV tests, a
vertical transmission rate of fifteen to twenty-five percent,98 and
other relevant factors,9 9 there is no defined correlation between
the means proposed by Mayersohn or Ackerman and the ends that
they desire to achieve.

93 411 U.S. 677 (1973) (invalidating a statute that allowed male members of the armed
forces to automatically claim their wives as dependents to collect benefits but required
female members to prove spousal dependency before receiving additional benefits).

94 Id. at 682.
95 Id.
96 Craig v. Boren, 429 U.S. 190, 197 (1976).
97 Id.
98 According to the New York State AIDS Advisory Council Report, fifteen to twenty five

percent of the infants who test positive for HIV are actually infected. The rest carry mater-
nal HIV antibodies that will disappear approximately six to fifteen months after birth. BAR
AsSOCIATION REPORT, sup ra note 10, at 1. See also SUBCOMMITTEE REPORT, sup ra note 4, at 6-
7.

99 Other factors included in the strict scrutiny analysis include lack of prenatal care,
distrust of the health care system, inaccurate HIV test results, delay in obtaining test re-
sults, and the stigma and discrimination associated with a IV-positive diagnosis. See supra
part HIA.

1996]
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Although "it does not follow that every legislative classification
concerning pregnancy is a sex-based classification," 00 neither pro-
posal meets the intermediate scrutiny standard because they indi-
rectly regulate women "because of or on the basis of pregnancy."'' 1

The HIV-testing of newborns indirectly regulates women because,
as explained in this Comment's Introduction, the only way for a
newborn to become infected with the HIV virus is by vertical trans-
mission from its mother. 0 2 Informing a mother that her newborn
has tested HIV-positive serves to inform her of her own HIV-sta-
tus;103 the reason she has been compelled to learn this information
about her medical condition is because of her pregnancy.

While all New York residents are supposed to enjoy confidenti-
ality and privacy protection under the New York Public Health Law
§ 2782,104 Mayersohn's and Ackerman's proposals target particular
individuals and deny them this protection on the basis of preg-
nancy.10 5 But for their pregnancy, these women would not be re-
quired to be HIV-tested and would not be required to learn their
HIV-status. As shall be argued in Part IV, infra, this mandatory test-
ing violates the right to privacy of these women and their freedom
from governmental intrusion. Moreover, as discussed in Part IV,
nurses, doctors, administrators, secretaries, clerks, and others
would learn of a mother's HIV status if the proposed legislation
were passed, limiting her confidentiality and privacy protection.10 6

A woman's pregnancy status cannot justify unequal treatment
under the law,117 as Mayersohn and Ackerman's legislation pro-
pose to do. Hence, these bills cannot survive intermediate
scrutiny.

100 Geduldigv. Aiello, 417 U.S. 484, 496 (1974) (Court did not distinguish between men
and women in this pregnancy discrimination case and instead viewed individuals as "preg-
nant women" and "nonpregnant persons." Id. at 496 n.20).

101 Congress responded to the illogical reasoning of Geduldig by passing the Pregnancy
Discrimination Act, which provides that "[t]he terms 'because of sex' or 'on the basis of
sex' include, but are not limited to, because of or on the basis of pregnancy, childbirth, or
related medical conditions ... ." 42 U.S.C. § 2000e(k) (1978).

102 See SUBCOMMrrTEE REPORT, supra note 4, at 10-11.
103 See Dao, supra note 13.
104 "No person who obtains confidential HIV related information in the course of pro-

viding any health or social service or pursuant to a release of confidential HIV related
information may disclose or be compelled to disclose such information. . . ." N.Y. Pun.
HEALTH LAw art. 27-F § 2782 (McKinney 1988). But see Gina Kolata, Discovery That AIDS
Can Be Prevented in Babies Raises Debate on Mandatory Testing, N.Y. TIMES, Nov. 3, 1994, at B14
(noting that Dr. Ruth Macklin, an ethicist at Albert Einstein College of Medicine, stated,"confidentiality is rarely, if ever, absolute").

105 See N.Y. ASSEMBLY BILL No. 6684-B, 218th Gen. Assembly, 1st Sess. (1995); H.R. 1289,
104th Cong., 1st Sess. (1995).

106 Cumin, supra note 3, at 877.
107 See 42 U.S.C. § 2000e(k) (1978).
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IV. MANDATORY COUNSELING AND VOLUNTARY TESTING VIOLATE A
WOMAN'S RIGHT TO PRIVACY.

The United States Supreme Court has recognized the right to
privacy as a protected liberty interest under the Fourteenth
Amendment l0s in matters such as marriage, procreation, childrear-
ing, family life, and medical status.'0 9 This right to privacy encom-
passes, in some circumstances, a freedom from overt governmental
intrusion." 0 Justice Brandeis articulated this right as the "right to
be let alone.""' Case law suggests that the right to be left alone
may also extend to a person infected with the HIV virus." 2

The Supreme Court has applied a balancing test to determine
if an individual's right to privacy has been violated." 3 In Whalen v.
Roe,14 the Court examined a New York statute requiring the State
to record the names of persons using certain prescription drugs." 5

The Court balanced individual autonomy with the State's interest,
and determined that the statute was a reasonable exercise of the
State's broad police powers." 6

Although the Whalen Court ruled in the State's favor, when a
balancing test"' is applied to Mayersohn's proposal, it is evident
that the infringement upon individual autonomy is greater than
any State interest. If the HIV status of a newborn and a mother
were disclosed, many people would become aware of the mother's
status" 8 and her privacy would be severely violated. In contrast,

108 "No State shall make or enforce any law which shall... deprive any person of life,
liberty, or property, without due process of law." U.S. CONsT. amend. XIV, § 1.

109 See supra notes 57-64 and accompanying text. But see Vernonia School District 47J v.
Acton, - U.S. -, 115 S.Ct. 2386 (1995) and supra note 66.

110 See Eisenstadt v. Baird, 405 U.S. 438 (1972) (stating that "[i]f the right of privacy
means anything, it is the right of the individual... to be free from unwarranted govern-
ment intrusion... ." Id. at 453).

111 Olmstead v. U.S., 277 U.S. 438, 478 (1928) (Brandeis, J., dissenting).
112 See Doe v. City of New York, 15 F.3d 264 (2d Cir. 1991) (holding that an individual

has a right to privacy regarding his HLV status). See also Doe v. Coughlin, 697 F. Supp.
1234, 1237 (N.D.N.Y. 1988) (holding that a prisoner has a right to privacy in preventing a
prison from disclosing his HIV status to the prison population without his consent); See also
Doe v. Roe, 526 N.Y.S.2d 718, 724 (Sup. Ct. 1988) (holding that involuntary testing for the
AIDS virus could only be ordered in civil litigation upon a showing of a compelling need).

113 Whalen v. Roe, 429 U.S. 589 (1977).
114 Id.
115 Id.
116 Id. at 596-598.
117 The balancing test was also applied in Nixon v. Administrator of General Services,

433 U.S. 425, 458 (1977). The Court employed the balancing test to weigh the purpose of
the challenged statute with the scope and extent of its intrusion on individual privacy. The
Court rejected former President Nixon's privacy challenge to a federal law that authorized
the seizure and screening of his documents and tape recordings.

118 Nurses, doctors, administrators, secretaries, clerks, and others would learn of a new-
born and mother's HIV status if the proposed legislation were passed, limiting a right to
privacy. One commentator notes that "[i] t is widely acknowledged by care providers and
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the Whalen statute only required that information regarding pre-
scription drugs be recorded with the State." 9 While under the
Whalen statute patients' names were also recorded, the conse-
quences of revealing the patients' identities would not be as para-
mount as those which would result from the disclosure of one's
HIV status. This is because taking a prescription drug does not
carry the same social burdens as being afflicted with HIV.

Moreover, when a court employs the balancing test, it consid-
ers the possibility of other alternatives that are less intrusive upon
an individual's privacy. 20 If such an alternative exists, it will "weigh
heavily against the state's choice of the more restrictive statute."'2
Because voluntary testing and counseling122 are less restrictive
means for the government to achieve its purpose of limiting the
spread of HIV, Mayersohn and Ackerman's more invasive propos-
als should be deemed unconstitutional.

V. MANDATORY COUNSELING AND VOLUNTARY TESTING VIOLATE A
WOMAN's RIGHT TO MAKE HER OWN MEDICAL

DECISIONS.

"No right is more sacred, or is more carefully guarded by the
common law, than the right of every individual to the possession
and control of [the individual's] own person, free from all restraint
or interference of others, unless by clear and unquestionable au-
thority of law."' 2 '

Implicit in the right to control one's body is the right to refuse
medical treatment. 2 While some state courts have held that a
right to refuse medical treatment is encompassed by the constitu-
tional right of privacy, 2 5 the United States Supreme Court rejects

hospital administrators, legal commentators, and advocacy groups that problems with leak-
age and dissemination of confidential medical information are endemic." Cumin, supra
note 3, at 877.
119 Whalen v. Roe, 429 U.S. 589, 591 (1977).
120 See Cumin, supra note 3, at 893.
121 Id.
122 This will be discussed in greater detail infra, part VIII.
123 Union Pacific Ry. Co. v. Botsford, 141 U.S. 250, 251 (1891).
124 See Bouvia v. Superior Ct., 225 Cal. Rptr. 297 (CA. Ct. App. 1986). See also In re

Farrell, 108 N.J. 335, 529 A.2d 404 (N.J. 1987).
12 See In re Quinlan, 70 N.J. 10, 40, 355 A.2d 647, 663 (N.J. 1976). The New Jersey

Supreme Court recognized the right to decline medical treatment. The Court stated,
"[t]he Court in Griswold found the unwritten constitutional right of privacy to exist in the
penumbra of specific guarantees of the Bill of Rights 'formed by emanations from those
guarantees that help give them life and substance.' Presumably this right is broad enough
to encompass a patient's decision to decline medical treatment under certain circum-
stances, in much the same way as it is broad enough to encompass a woman's decision to
terminate pregnancy under certain conditions." Id. (citations omitted).
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this position. 126 Instead, the Court recognizes this right as a Four-
teenth Amendment liberty interest. 2 7

Debate further ensues when the issue of "fetal rights" enters
the picture. 2 8 In one shocking instance, a competent woman, ter-
minally ill with cancer, was forced by a court order to undergo a
cesarean section against her will in order to save her 26 week-old
fetus. 129 Two hours after surgery the fetus died, and the woman
died soon after.'"0 Although the issue was moot for the immediate
parties involved, the Court of Appeals of the District of Columbia
reviewed the decision of the lower court and held that a woman's
competent choice regarding medical treatment of her pregnancy,
must be honored, even under circumstances where the choice may
be fatal to the fetus.'13  In Illinois, the Appellate Court also recently
refused to impose surgery in the form of a cesarean section upon a
woman against her will.' 3 2

Because an individual has a constitutionally protected liberty
interest in choosing to accept or reject medical treatment,1 33

Mayersohn's and Ackerman's proposals for mandatory counseling
and testing violate a woman's right to decide whether she wishes to
know her HIV status at all. This author strongly advocates volun-
tary testing and voluntary counseling because mandating either of
these steps infringes upon a woman's right to do nothing.13 4 While
four countervailing state interests should be considered when ad-
dressing the right to refuse medical treatment, these interests usu-
ally will not override a competent adult's right to decline medical
treatment. 135

126 See Cruzan v. Director, Missouri Dep't of Health, 497 U.S. 261 (1990) (recognizing
the right to refuse medical treatment as a part of an individual's "liberty" that is protected
by the Fifth and Fourteenth Amendment due process clauses. However, the Court has not
determined that this liberty is a fundamental right and has explicitly disclaimed the view
that "a right to refuse [medical] treatment is encompassed by a generalized constitutional
right of privacy." Id. at 279 n.7).

127 Id.
128 See, e.g., DawnJohnsen, Note, The Creation of Fetal Rights: Conflicts with Women's Consti-

tutional Rights to Liberty, Privacy, and Equal Protection, 95 YALE LJ. 599 (1986).
129 In reA.C., 573 A.2d 1285 (D.C. 1990).
130 Id.
'3' Id. See Susan Goldberg, Medical Choices During Pregnancy: Whose Decision is it Anyway,

41 RUTGERS L. REv. 591, 615 (1989).
132 Baby Boy Doe v. Mother Doe, 632 N.E.2d 326 (Ill. 1994). The Court articulated that

"Courts in Illinois and elsewhere have consistently refused to force one person to undergo
medical procedures for the purpose of benefiting another person- even where the two
persons share a blood relationship, and even where the risk to the first person is perceived
as minimal and the benefit to the second person may be great." Id. at 333.

133 Cruzan v. Director, Missouri Dep't of Health, 497 U.S. 261, 279 (1990).
134 Since an individual has the right to reject medical treatment, this right may be inter-

preted to encompass the right to do nothing. Id. at 261.
135 "The interests asserted by the state which have been recognized by the courts are:

preserving life, preventing suicide, protecting innocent third parties and maintaining the

1996]
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VI. MANDATORY COUNSELING AND VOLUNTARY TESTING VIOLATE A
WOMAN'S RIGHT NOT TO KNOW HER HIV STATUS.

As one commentator articulated, "[e]ach individual should
have the right to decide in advance whether he or she will be told
of [his/her] HIV test result[s]. The constitutional rights of liberty
and privacy mandate that citizens be permitted to decline forced
disclosure of this information."'36

Privacy,137 marriage, l 38 contraception, 39 abortion, 140 and pro-
creation14 are examples of rights the Supreme Court has viewed as
fundamental. Whether grounded in a right to privacy or right of
liberty, the right for an individual to decline learning his/her HW
status should certainly be considered fundamental as well because
of its relation to an individual's death.' 42

In addition, now that some insurance companies, potential
employers, health care organizations, and others ask applicants
whether they have ever been tested for AIDS or HIV, individuals
fear they may be victims of discrimination based on their an-
swers.143 Allowing an individual the right not to know his/her HIV
status allows the individual to be truthful in his/her answers and
allows that person to bypass any discrimination."

Proponents of the legislation might argue that even though
currently there is no cure for the AIDS virus, a woman could take
AZT or other medication to prolong her life or that of her child.
However, studies conflict regarding the effectiveness of AZT in de-
laying the onset of the AIDS virus or reducing the risk of infection
altogether. One study suggests that AZT, given continuously after
the fourteenth week of pregnancy, through delivery, and then

integrity of the medical profession." Goldberg, supra note 131, at 597. See In reFarrell, 529
A.2d 404 (NJ. 1987).

136 Michael Closen, Mandatoy Disclosure of HIV Blood Test Results to the Individuals Tested:
A Matter of Personal Choice Neglected, 22 Loy. U. CHI. LJ. 445, 448 (1991).

137 See Roe v. Wade, 410 U.S. 113 (1973).
138 See Loving v. Virginia, 388 U.S. 1 (1966).
139 See Griswold v. Connecticut, 381 U.S. 479 (1965).
140 See Roe v. Wade, 410 U.S. 113 (1973). But see Planned Parenthood v. Casey, 505 U.S.

833 (1992).
141 See Skinner v. Oklahoma, 316 U.S. 535, 541 (1942).
142 As Justice Brennan observed, "[d]ying is personal. And it is profound. For many,

the thought of an ignoble end, steeped in decay, is abhorrent. A quiet, proud death; bod-
ily integrity intact; is a matter of extreme consequence." Cruzan v. Director, Missouri Dep't
of Health, 497 U.S. 261, 310-11 (1990) (Brennan, J., dissenting).

143 See generally Cumin, supra note 3, at 879-880.
144 "[B]y collecting sensitive health care data, hospitals may find themselves under great

pressure to disclose that information. Another possibility is that the information may be
disclosed intentionally or carelessly by persons with access to medical files." Larry Gostin,
Hospitals, Health Care Professionals, and AIDS: The "Right to Know" the Health Status of Profes-
sionals and Patients, 48 MD. L. RE,. 12, 47 (1989).
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given to the new infant for the first six weeks of life, can reduce the
risk of infection to the newborn by as much as two-thirds. 45 How-
ever, another recent study has determined that early treatment
with AZT before the onset of AIDS does not help combat the dis-
ease.146 The Director of AIDS research at the Federal Centers for
Disease Control and Prevention has asserted that "there is a gen-
eral consensus in the public health community that testing of preg-
nant women should be voluntary, not mandatory."147 This is
because compelling HIV-positive women to take AZT "disregards
the wish of many people not to know [their HIV status] and not to
have 'life' prolonged."148 Moreover, a voluntary approach to HIV
testing and taking AZT is best, because persuading women to un-
dergo rigorous AZT therapy "requires a provider/patient relation-
ship that has to be based on trust and information."149

Furthermore, AZT and other AIDS medication is still very ex-
pensive' 50 and far from accessible to everyone. '5 1 The long-term
effects of AZT on infants are still unknown,'52 thus "no recommen-
dations about treatment to prevent transmission of HIV during
pregnancy and delivery are being made pending development of
consensus on the balance between known benefit and unknown
risk."' 53 Given AZT's limitations, it is not clear that mandating
counseling will be effective in reducing pediatric AIDS. This is
because if the medication's effectiveness is uncertain and it is too
expensive and inaccessible, there is not a tight fit between Mayer-
sohn's and Ackerman's means (mandating HIV counseling for
pregnant women seeking prenatal care) and their desired ends
(healthy babies). As such, the bills should not be enacted into law.

145 Edward M. Connor et al., Reduction of Maternal-Infant Transmission of Human Immu-
nodeficiency Virus Type I with Zidovudine Treatment, 331 N. ENG.J. MED. 1173 (Nov. 3, 1994);
TRANSMISSION STUDY supra note 4; Kolata, supra note 104.

146 Early Use of AIDS Drug Is Termed Ineffectiv N.Y. TIMES, Aug. 17, 1995, at A15.
147 See Kolata, supra note 104. In contrast, Dr. Arthur Caplan, Director of the Center for

Bioethics at the University of Pennsylvania, has maintained that "[if you can prevent a
young child from being infected, it would seem to me that you are under an obligation to
take the steps necessary to prevent that harm." Id.

148 Closen, supra note 136, at 461.
149 This statement was made by Dr. James Curran, director of the CDC's AIDS preven-

tion division. See Goldschlag, supra note 16.
150 "[T]he combination [of] anti-HIV therapy costs $12,000 to $18,000 a year. The

many other medications that patients with advanced AIDS may need for related conditions
could raise the bill to $70,000." Lawrence K. Altman M.D., New AIDS Therapies Arise, But
Who Can Afford the Bill? N.Y. TIMES, Feb. 6, 1996, at Al.

151 TRANSMISSION STUDY, supra note 4, at 2.
152 Id.
153 Id.
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VII. PROBLEMS WITH COUNSELING: EUGENICS, STERILIZATION AND
ABORTION

Many counselors have been advising HIV-positive women to
consider two possible methods to prevent perinatal transmission:
(1) abortion for pregnant women and (2) sterilization of all in-
fected fertile women.' In their efforts to rid society of the awful
affliction of AIDS, counselors have been accused of practicing
eugenics' 55 in their counseling. These suspicions exist because
"[g] iven the racial composition of the women currently thought to
be at risk, HIV screening and counseling proposals designed to
somehow prevent perinatal transmission have genocidal
overtones.""5 6

The two basic types of counseling for HIV-positive women are
directive and nondirective counseling.'57 A directive counselor in-
forms a woman about the potential problems of giving birth to a
HIV-positive newborn and instructs her whether or not to give
birth. 158 Nondirective counseling differs in that it tries to maintain
the patient's autonomy in decision making, and is better able to
protect the rights of women.' 59

Many issues that adversely affect a woman's rights may arise
when the directive counseling method is used. First, an HIV-posi-
tive woman may think that she must comply with the counselor's
recommendation or else she will not be able to receive continued
treatment. 60 Next, directive counseling may interfere with a wo-
man's procreational choices by denying her the right to participate
in treatment decisions affecting her body. 6' Many health care
providers argue that infected fertile women, especially poor wo-
men who are unmarried intravenous drug users or are the sexual
partners of intravenous drug users, have no right to bear chil-
dren. 62 Thus, poor minority women may be subjected to the poli-

154 Taunya Lovell Banks, Women and AIDS- Racism, Sexism, and Classism, 17 N.Y.U. REV.
L. & Soc. CHANGE 351, 362 (1989/1990). See also Weiss, supra note 1, at 661; Martha Field,
Pregnancy and AIDS, 52 MD. L. REv. 402, 414 (1993); Sarah Gill, Discrimination, Historical
Abuse, and the New Norplant Problem, 16 WOMEN'S RTS. L. REP. 43, 47 (1994).

155 See Gill, supra note 154, at 43.
156 See Banks supra note 154, at 354.
157 Id. at 360.
158 Id.
159 Id.
160 One commentator argues that "[s]ince directive counseling in this context may sub-

stantially interfere with the reproductive choices of these women, especially where they
have limited access to health care, it raises serious right-to-privacy concerns when sup-
ported or carried out by government." Banks, supra note 38, at 219.

161 Id. at 222.
162 See Banks, supra note 154, at 361.
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cies and beliefs of doctors at health care facilities who may not feel
obliged to protect these women's rights.

A. Sterilization

In the early 1900s, the sterilization of approximately 45,000
Americans was legally compelled. 163 These women were primarily
poor, mentally ill, or disabled minorities. 64 Such sterilizations oc-
curred despite the United States Supreme Court's holding that the
right to procreate is a fundamental right and that government at-
tempts to sterilize individuals will be strictly scrutinized. 165

Legally compelled sterilizations also have occurred despite
general tort principles which indicate that a doctor must have a
woman's informed consent before s/he sterilizes the woman. 6

"[T] housands of poor women, usually women of color, continue to
be sterilized without their informed consent."1 67

Sterilization abuse may occur when a woman is sterilized with-
out being informed that the procedure is irreversible. 168 She may
also be lacking information about all of the risks, benefits, and al-
ternatives to the operation.' 69 Moreover, sterilization may also oc-
cur because the woman has been pressured by a physician
imposing his/her own moral values or "threatened with denial of
medical services or termination of welfare payments." 170 In addi-
tion, the recent development and accessibility of Norplant' 71 has
created a similar issue, as many women have been compelled to
have Norplant inserted as a condition of plea bargains or
probation.

72

163 See Boockvar, supra note 80, at 5.
164 Id.
165 See Skinner v. Oklahoma, 316 U.S. 535 (1942). But see Buck v. Bell, 274 U.S. 200

(1927) (holding that a state's involuntary sterilization of institutionalized mental defec-
tives, to prevent future drain of society's resources, was a valid exercise of state police
power).

166 See WILLLAM L. PROSSER Er AL, CASES AND MATERIALS ON TORTS 107 (7th ed. 1982).
167 Banks, supra note 154, at 362. "Sterilization exploitation has disproportionately op-

pressed indigent, uneducated, and non-English speaking black, Puerto Rican, Chicano,
and Native American women." Weiss, sura note 1, at 662.

168 Banks, supra note 154, at 361.
169 Id.
170 Dick Grosboll, Note, Sterilization Abuse: Current State of the Law and Remedies for Abzae

10 GOLDEN GATE U. L. REv. 1147, 1153 (1980).
171 When surgically implanted in a woman's arm, Norplant induces and maintains infer-

tility for five years. The woman will remain infertile until a health care practitioner surgi-
cally removes the device. Norplant's side effects include irregular and often prolonged
menstrual bleeding, mood changes, infection, headaches, ovarian conditions, dermatitis,
and nausea. See Gill, supra note 154, at 44.

172 See Boockvar, supra note 80, at 6. See also Gill, supra note 154. (stating that "[a]s of
January 1994, six women convicted of child abuse or child abandonment have been or-
dered to use Norplant as a condition of probation." Id. at 43).
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After considering her options, an HIV-positive woman might
elect sterilization to prevent future perinatal transmissions. How-
ever, directing a woman to be sterilized, or performing the proce-
dure without her knowledge, violates a woman's right to make
informed reproductive choices.' 73 If Mayersohn's and Ackerman's
proposals were enacted, mandating HIV counseling for pregnant
women seeking prenatal care and for mothers of newborn babies,
there is the danger that a woman might be pressured or coerced
into sterilization. This concern is ignored in the proposed legisla-
tion which does not address how to prevent the imposition of
counselors' beliefs upon women. Voluntary testing and counseling
is the better alternative because it empowers women to decide if
and how they want to learn about their options in a less intrusive
manner.

B. Abortion
In addition to sterilization, many HIV-positive women may be

advised to consider abortion.' 74 If a poor, uneducated pregnant
woman learns she is HIV-positive, she may be urged during the
mandatory counseling imposed by Mayersohn's and Ackerman's
bills to have an abortion. For example, the official policies of two
health care facilities in Rhode Island are to strongly recommend
abortion to all HIV-positive women who seek counseling during
their first trimester of pregnancy.1 7 5

The Center for Disease Control ("CDC"), has stated that
"[i]nfected women should be advised to consider delaying preg-
nancy until more is known about perinatal transmission of the vi-
rus."17 6 While this vague statement may be construed as promoting
chastity, it may also be perceived as condoning abortion. Some
state and local health departments have adopted the CDC's posi-
tion and encouraged H1V-positive women not to bear children. 17

However, despite such recommendations, since the Hyde
Amendment's passage in 1977, thirty seven states have passed laws
forbidding the use of Medicaid funds for most abortions. 178 More-

173 See Banks, supra note 38, at 219.
174 See generally Edward C. Maynard & Fernando Indacochea, HIV Infection in Pregnant

Women in Rhode Island, 1985 To 1988, 320 NEw. ENG. J. MED. 1626 (Jun. 15, 1989).
175 Barnett, supra note 2, at 891. See supra note 174, at 1626.
176 Ronald Bayer, AIDS and the Future of Reproductive Freedom, 68 MILBANK Q., 179, 189

(1990).
177 For example, Michigan strongly advises HIV-positive women to delay pregnancy.

The San Francisco Health Department believes that HIV-positive pregnant women should
be advised to postpone becoming pregnant. Id. at 191-192.

178 Barbara Brotman, Crazy Quilt of Laws Among States Likely To Get Even Worse, CHi TRIB,
Jan. 14, 1990, at Sec. 4, 1.
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over, the Supreme Court has held that a state may refuse to allow
public employees to perform abortions in public hospitals." 9 In
addition, the Court has upheld a federal regulation that does not
permit publicly funded clinics to provide information about abor-
tions.'80 Furthermore, in a survey of New York City abortion clin-
ics, sixty-four percent denied HIV-positive women an appointment
for an abortion.' 8 ' Another study conducted by the New York City
Commission on Human Rights found that twenty out of fifty health
centers refused to provide medical services once they were told
that the patient had tested positive for HIV.l8 2

This contradiction places pregnant HIV-positive women in a
predicament with severely limited alternatives. Although one gov-
ernment policy encourages women with HIV to consider abortion,
another policy limits their accessibility. Ironically, one commenta-
tor notes that "federally funded sterilizations remain free on
demand."'18 3

VIII. RECOMMENDATIONS

A clear and consistent government policy must be formulated.
Policy makers must empower women and provide them with op-
tions such as testing, counseling, sterilization, and abortion. Such
options must be voluntary rather than mandatory, 18 4 and accessible
rather than limited. Policy makers should also educate women re-
garding birth control, abstinence, and drug abuse.

Policy makers must also recognize the success of Harlem Hos-
pital's voluntary testing and counseling program and learn from its
accomplishments. 85 The voluntary HIV testing and counseling at
Harlem Hospital has achieved a cooperation rate of over ninety
percent. 8 6 Similar achievements have been reported at Johns

179 See Webster v. Reproductive Health Services, 492 U.S. 490 (1989).
180 See Rust v. Sullivan, 500 U.S. 173 (1991).
181 See Barnett, suPra note 2, at 197 (citing Address by K. Frank, HiV-Related Discrimina-

tion in Abortion Clinics in New Yo,* City, A REPORT BY THE NEW YORK CITY COMMISSION ON
HuMAN RIGHTS, ABSTRACT, V INTERNATIONAL CONFERENCE ON AIDS, MONTREAL, CANADA
(June 1989)).

182 See Banks, supra note 43, at 87-88.
183 Banks, supra note 154, at 381.
184 Elizabeth Cooper, co-chair of the New York city Task Force on Women and AIDS has

said that "[t]he most effective method is counseling and voluntary testing." Bunis, supra
note 14.

185 See SUBCOMMITTEE REPORT, sup-a note 4, at 35.
186 Mireya Navarro, Testing Newborns for AIDS Virus Raises Issue of Mothers' Privacy, N.Y.

TIMES, Aug. 8, 1993, at Al.
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Hopkins Hospital in Baltimore, 8 7 at Grady Hospital in Atlanta,
and elsewhere.' Success rates this high among highly concen-
trated at-risk populations suggests that mandatory, constitutionally
suspect methods are unnecessary when other less intrusive alterna-
tives, such as voluntay testing and voluntay counseling, are avail-
able.189 Similar programs must be implemented elsewhere.

Legislation providing for voluntary testing and counseling
could easily pass muster under both strict scrutiny and intermedi-
ate scrutiny, and would not violate a woman's right to privacy. Rec-
ognizing the state's interest in promoting the health and welfare of
newborns, voluntary testing and counseling would be the least re-
strictive means of accomplishing this goal. Unlike mandatory test-
ing and counseling for all pregnant women, this legislation would
be neither overinclusive nor underinclusive to a particular class.' 9 °
Moreover, giving a woman the choice as to whether she is HTV-
tested empowers her by inviting her to participate in the health
care system rather than alienating her from it. It also permits her
to refuse medical treatment and not to know her HIV-status if she
so chooses.

IX. CONCLUSION

We celebrate life each time a baby is born. A baby's birth in-
vokes feelings ofjoy and happiness, as well as awe and amazement
at the process of birth. Such feelings are diminished, however,
with the onset of sickness or disease. Because federal health offi-
cials estimate that one to two thousand HIV-infected babies are
born in the United States each year,191 the potential jubilation of
many parents and family members is destroyed.

187 Thomas C. Quinn, ScreeningForHIVInfection -Benefits and Costs, 327 NEw ENG.J. MED.
486, 487-488 (Aug. 13, 1992) (acceptance of testing rate was 96%). See asoACLU POSITION
STATEMENT, supra note 83, at 7.

188 Michael K. Lindsay et al., Determinants of Acceptance of Routine Voluntaiy Human Immu-
nodeficieny Virus Testing in an Inner-City Prenatal Population, OBSTrRIcs AND GYNECOLOGY,
Vol. 78, No. 4, 678, 679 (Oct. 1991) (acceptance of testing rate was 97%); Michael K.
Lindsay et al., Routine Antepartum Human Immunodeficiency Virus Infection Screening in an In-
ner-City Population, OBSTETRICS AND GYNECOLOGY, Vol. 74, No. 3, 289, 290 (Sept. 1989) (ac-
ceptance of testing rate was 96%). See asoACLU PosIToN STATEMENT, supra note 88, at 7.

189 Cumin, supra note 3, at 895.
190 It is difficult for legislation to survive an equal protection analysis because often the

class the legislation encompasses is either overinclusive or underinclusive. For example,
legislation requiring all pregnant women to be tested for HIV is overinclusive because not
all of those women are HV positive or even at risk for the disease. On the other hand,
requiring all urban women to be tested is underinclusive because HIV exists in suburbs as
well as in cities. Giving all pregnant women the option to be tested but not requiring it is
the most sound alternative.

191 See Kolata, supra note 104.
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While Assembly member Nettie Mayersohn and Representa-
tive Gary Ackerman have proposed two bills with distinct ap-
proaches to improve the health of newborns, neither bill should be
enacted because both are overly intrusive and violate women's
rights. Well-meaning in their intent, both bills, nonetheless, vio-
late a woman's Fourteenth Amendment right to Equal Protection.
Moreover, mandatory counseling and testing violate a woman's
right to privacy, her right to make her own medical decisions, and
her right not to know her HIV status. Mandatory counseling may
also impede upon a woman's rights by infringing upon her right to
procreate. Therefore, the best alternatives to improve the health
of newborns, while respecting the rights of women, are voluntary
counseling and voluntary testing for all women before and after
they give birth.

Julie D. Levinson




