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LOOKING AT TRAFFICKING THROUGH A
NEW LENS

NILANJANA RA Y*

I. INTRODUCTION

Human trafficking, i.e. the objectification of human life into a commodity for
the market, is brutal in its concept as well as implementation. It views humans as

commodities to be bought and sold, used and exploited, and then discarded. It is
successful because it targets the most vulnerable and marginalized groups that are
already struggling to survive on the lowest rungs of the socioeconomic hierarchy.
The empirical studies have revealed shocking statistics. Human trafficking,

especially of women and children, has spread its tentacles globally and has become

literally omnipresent. No country today can claim to be untouched. If not a source
country of victims or a destination country for exploitation, the country will at least
act as a transit route for the journey of the victims, a journey that is driven by hope

and hunger. Such is the journey each year for 600,000 to 800,000 people-80% of
whom are women and up to 50% of whom are minors-trafficked across
international borders for sexual and labour exploitation.1 This trade in human

misery generates a profit of nine billion dollars anually. 2 Even more horrifying are
the narratives of women and children caught in conditions of extreme abuse and
exploitation. The shift of preference by criminal organizations from drug and arms
trafficking to human trafficking is attributed to the high profit, small expenditure,

and comparatively lower risk of punishment. Additionally, the exploitation of

people is a more consistently profitable business when compared to the one-time
profits of drug and arms trafficking. 3

* Former Consultant in the Anti-Trafficking Section of UNICEF India; PhD on Child Labour in India;
currently the Katherine Kendall Scholar of the Doctoral Programme in Social Work at Washington
University in St. Louis. Email: nray@wustl.edu.

I U.S. DEPARTMENT OF STATE, TRAFFICKING IN PERSONS REPORT 6 (2005), available at

http://www.state.gov/documents/organization/47255.pdf (last visited Apr. 4, 2006).
2 JANICE G. RAYMOND & DONNA M. HUGHES, COALITION AGAINST TRAFFICKING IN WOMEN,

SEX TRAFFICKING OF WOMEN IN THE UNITED STATES: INTERNATIONAL AND DOMESTIC TRENDS
(2001), available at http://action.web.ca/home/catw/attach/sex traff us.pdf.

3 Georgi Glonti, Human Trafficking: Concept, Classification and Questions of Legislative
Regulation, in EUROPEAN INST. FOR CRIME PREVENTION & CONTROL, ORGANIZED CRIME, PUBL'N
SERIES No. 42, TRAFFICKING, DRUGS: SELECTED PAPERS PRESENTED AT THE ANNUAL CONFERENCE OF
THE EUROPEAN SOCIETY OF CRIMINOLOGY, HELSINKI 2003, at 70-80 (Sami Nevala & Kauko Aromaa
eds. 2004), available at http://www.heuni.fi/uploads/v2t9skuki.pdf (last visited Apr. 3, 2006).



910 CARDOZO JOURNAL OF LAW & GENDER

A number of initiatives have been launched internationally, regionally, and
nationally to combat this human rights abuse, but recent evaluations paint a very
pessimistic picture of the effectiveness of these efforts. While the number of
individuals rescued from trafficked situations and the prosecution of their
traffickers have increased, the number of persons being trafficked worldwide is still
on the rise. High profile regional operations such as "Mirage" in the Balkans have
resulted in the arrest and prosecution of some traffickers, but the trade has not been
affected significantly. Traffickers have shown great flexibility and ingenuity in
eluding the police, quickly changing transportation and distribution routes, or
moving operations further underground.4 The initiatives appear to be rescuing
merely a few from the torrent of humanity being trafficked. This indicates the need
to pause and reflect if we truly understand the complexities of trafficking, the gaps
in our perspectives, and if we have to reconceptualize trafficking in order to make
our efforts yield better results.

II. PERSPECTIVES ON TRAFFICKING

A. Morality Framework

Arising out of an abolitionist view of prostitution in the late 19th century, the
discourse on trafficking during the 19

t
h and 2 0 th centuries has been dominated by

the morality framework, which equates trafficking with sexual slavery and forced
prostitution. At the time of its origin, the discourse centred on the notion of
abolishing the "White Slave Trade," or the idea that white women from Europe and
North America were abducted and sold into sexual slavery abroad. 5 Feminist
activists like Josephine Butler introduced this phrase as a part of their campaign to
reform England's morality laws and to contest efforts to legalize and regulate
prostitution; which they regarded as a form of exploitation of women. As
awareness and the resultant outrage grew, the international community responded
with a series of anti-trafficking conventions and treaties that focused solely on the
trafficking of women for prostitution or sexual exploitation.

The 1904 International Agreement for the Suppression of the White Slave
Traffic6 and the 1910 International Convention for the Suppression of White Slave
Traffic7 referred to the "procuring of women and girls for immoral purposes
abroad." Under the aegis of the League of Nations, the 1921 Convention for the

4 Nicole Lindstrom, Regional Sex Trafficking in the Balkans: Transnational Networks in an
Enlarged Europe, PROBLEMS OF POST-COMMUNISM, May/June 2004, at 45, available at
http://www.ceu.hu/polsci/IllicitTrade-CEU/Weekl 0-Lindstrom.pdf (last visited Apr. 3, 2006).

5 See Elizabeth M. Bruch, Models Wanted: The Search for an Effective Response to Human
Trafficking, 40 STAN. J. INT'L. L. 1 (2004).

6 International Agreement for the Suppression of the "White Slave Traffic," May 18, 1904, 1

L.N.T.S. 83.
7 International Convention for the Suppression of the "White Slave Traffic," May 4, 1910, 3

L.N.T.S. 278, 211 Consol. T.S. 45.
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Suppression of Traffic in Women and Children 8 and the 1933 International

Convention for the Suppression of Traffic in Women of Full Age ("1933

Convention") 9 were additional extensions of international efforts. In furtherance of

its goals to eliminate trafficking, the 1921 Convention extended the reach of the

protections contained in the earlier conventions to include non-white women. The
United Nations continued this legacy of action by adopting the Convention for the
Suppression of the Traffic in Persons and the Exploitation of the Prostitution of
Others in 1949.10 Pursuant to the terms of the 1949 Convention, prostitution and
trafficking contravene human dignity and endanger not only the individual, but also
the family and the community." The orientation was still anti-prostitution
however.

The morality framework has several limitations. It severely restricts the

understanding of trafficking because it results in a focus only on forced prostitution

and ignores other aspects of trafficking, such as forced labour and slavery-like
practices. Even within the category of sexual slavery, only prostitution is targeted,

excluding a myriad of other forms of sexual exploitation that women face today.
As an illustration, the cases of trafficking for marriage or domestic servitude, which
result in sexual exploitation that cannot be termed as prostitution, are often ignored.
While this may not be considered trafficking, a woman may end up as a trafficked
victim in a servile marriage and may be exploited as a domestic worker and sexual
slave. She may be confined to the house, denied opportunity to contact her family,
kept isolated, and even prostituted by her husband. 12

Furthermore, as to sex trafficking, the overwhelming focus is on trafficking
of women and girls into prostitution or pornography rings; there is never mention
of the men or boys being trafficked into similar situations. However, grassroots
activists who work with sex workers on issues pertaining to health and HIV/AIDS

prevention refer to the trafficking of young male children and even young men 13 .

The Dutch National Rapporteur noted the lack of attention given to male victims of

8 International Convention for the Suppression of the Traffic in Women and Children, Sept. 30,
1921, 9 L.N.T.S. 415.

9 International Convention for the Suppression of the Traffic in Women of Full Age, Oct. 11,
1933, 150 L.N.T.S. 431.

10 Convention for the Suppression of the Traffic in Persons and of the Exploitation of the

Prostitution of Others, Dec. 2, 1949, 96 U.N.T.S. 271 [hereinafter 1949 Convention].
II Id. The preamble states that prostitution and trafficking are "incompatible with the

dignity and worth of the human person and endanger the welfare of the individual, the family and
the community .... " Id.

12 Lora Jo Foo, Ford Foundation, The Trafficking of Asian Women, in ASIAN AMERICAN WOMEN:

ISSUES, CONCERNS, AND RESPONSIVE HUMAN AND CIVIL RIGHTS ADVOCACY 47 (2002), available at

http://www.fordfound.org/publications/recent-articles/docs/asian-american-women/aaw_04_chapter2.p
df (last visited Mar. 31, 2006).

13 ANNA G. KORVINUS, BUREAU NRM, TRAFFICKING IN HUMAN BEINGS: FIRST REPORT OF THE

DUTCH NATIONAL RAPPORTEUR (2002), available at http://www.victimology.nl/onlpub/national/nl-
nrmengels2002.pdf. An empirical study in the South Indian state of Kerala found that almost half the
10,000 street-based sex workers were men. Id. If it is assumed that trafficked victims may be found
only among female sex workers but that all males voluntarily enter the profession, we may be
entrapping ourselves in the notion that men migrate while women are trafficked. Id.
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human trafficking despite reports of victim assistance organizations serving male
victims. 14 The lens of morality confines the perspective of trafficking to a partial
one that favours a particular segment and ignores all others. This not only violates
the human rights of those who are neglected, but also results in addressing a very
small portion of the problem. Unfortunately, many of the current national laws that
combat trafficking are still built according to this mould. 15  In the Netherlands,
article 250 of the Dutch Penal Code is formulated in sex-neutral terms, which
acknowledge the victimization of men and boys as well. However, the definition
used for the offense of trafficking is limited to sexual exploitation in prostitution. 16

The laws in Belgium, 17 Germany, 18 and Italy1 9 also address only trafficking into
the sex industry. This is a matter of concern as many victims are left neglected
because the form of exploitation they suffered is outside the pale of the narrow
definition of the law.20

B. Violence Against Women Framework

Violence against women is the second lens for conceptualizing trafficking.
This theoretical framework views trafficking as an abuse of women's physical and
psychological well-being, as well as an exploitation of their social and economic
powerlessness in a patriarchal and male-dominated world. The concept of
trafficking under the violence against women framework emerged in the 1970s as
part of the global movement for women's rights, and the growing concern of
feminist activists about sex tourism, mail-order bride arrangements, and militarized
prostitution in Southeast Asia.

14 Id.
15 Id. This is despite the fact that the Commission Proposal for a Council Framework Decisions on

Combating Trafficking in Human Beings, at 2, COM (2000) 854 final/2 (Jan. 22, 2001) [hereinafter
Proposal] states that the objective is to cover not only sexual exploitation but also labor exploitation.
Article 1 covers "Offences concerning trafficking in human beings for the purpose of labor
exploitation," and Article 2 covers "Offences concerning trafficking in human beings for the purpose of
sexual exploitation." Id.

16 KORVNUS, supra note 13, at 2 ("[In the Netherlands, THB is understood to mean placing and
holding human beings in prostitution by means of force, placing and holding minors in prostitution, and
recruiting, transporting and abducting someone to place him or her in prostitution in another country,
irrespective of whether than happens voluntarily or involuntarily.").

17 CODE PENAL [BELG. CODE] art. 380 (Belg.).

18 Strafgesetzbuch [StGB] [Penal Code] Nov. 13, 1998, Bundesgesetzblatt [BGBI] [Federal Law
Gazette I] 945, 1322, ch. 13, § 180b.

19 Immigration Consolidation Act, Legislative Decree 286/98, art. 18 (1998) (Italy) (provisions
concerning the regulation of immigration and law rules on the condition of foreigners).

20 OSCE OFFICE FOR DEMOCRATIC INSTITUTIONS AND HUMAN RIGHTS (ODIHR), NATIONAL

REFERRAL MECHANISMS: JOINING EFFORTS TO PROTECT THE RIGHTS OF TRAFFICKED PERSONS, A
PRACTICAL HANDBOOK 24. (2002) [hereinafter NATIONAL REFERRAL MECHANISMS], available at
http://www.osce.org/documents/odihr/2004/05/2903_en.pdf.

The structures in place for combating trafficking in most of Europe focus on female
victims of human trafficking and may be limited to victims of sexual slavery . ...

Globally, many forms of human trafficking may not be recognized for what they are,
since victim-protection structures and the victim-protection training given to authorities
only focus on one target group of victims, for example, foreign citizens and females.

[Vol. 12:909
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By 1995, the issue of trafficking was integral to the international women's
movement. The issue was addressed in U.N. forums on women, and it was
included in the platforms of various women's networks and organizations around
the world. The World Conference on Women (1975) mentioned trafficking in the
context of prevention of exploitation of women and girls.2 1 The Convention on the
Elimination of All Forms of Discrimination Against Women ("CEDAW") (1979)
explicitly prohibited trafficking. Further, it required State parties to take all
appropriate action to eliminate both trafficking of women and the exploitation of
women for prostitution, regardless of whether violations are the result of
governmental or private action. 22 Since trafficking in women is specifically
included in CEDAW, the Committee responsible for overseeing the enforcement of
its provisions has made recommendations on several occasions,2 3 including during
the examinations of the country reports. 24 Human trafficking appeared as a
concern in the subsequent two World Conferences on women as well. The 1980
Copenhagen Conference mentioned trafficking under the rubric of "exploitation of
the prostitution of others and traffic in persons," while the 1985 World Conference
at Nairobi mentioned "women victims of trafficking and involuntary prostitution."
The Vienna Declaration and Programme of Action of the World Conference on
Human Rights (1993), noted for its attention to women's human rights, also called
for the elimination of trafficking. 2 5 The fourth World Conference on Women in
Beijing (1995) included trafficking of women and forced prostitution in its
definition of violence against women.26 The United Nations Special Rapporteur on

21 Report of the World Conference of the International Women's Year, at 79, 111.7, U.N. Doc.
E/CONF. 66/34, U.N. Sales No. E.76.IV.I (1976).

22 Convention on the Elimination of All Forms of Discrimination Against Women, G.A. Res.

34/180, art. 6, U.N. Doc. A/Res/34/180 (Jan. 22, 1980), available at
http://www.un.org/womenwatch/daw/cedaw/text/econvention.htm ("State Parties shall take all
appropriate measures, including legislation, to suppress all forms of traffic in women.").

23 UNDP AGAINST VIOLENCE, General Recommendation No. 19, 11th Session (Comm. on the
Elimination of Discrimination Against Women 1992) (dealing specifically with violence against
women), available at http://www.undp.org/rblac/gender/recl9.htm (last visited Apr. 4, 2006).
Commenting on Article 6 of CEDAW, which refers to trafficking of women, General Recommendation
No. 19 mentioned new forms of sexual exploitation, which are "incompatible with the equal enjoyment
of rights by women and with respect for their rights and dignity." Id. at 14.

24 U.N. Office of the High Comm'r for Human Rights [OHCHR], Comm. on the Elimination of
Discrimination Against Women [CEDAW], Concluding Observations of the CEDA W: Austria, 211-
43, U.N. Doc. A/55/38 (June 15, 2000); U.N. OHCHR, CEDAW, Concluding Observation of the
CEDAW: Lithuania, 118-65, U.N. Doe. A/55/38 (June 16, 2000); U.N. OHCHR, CEDAW,
Concluding Observation of the CEDAW: Republic of Moldova, IM 67-117, U.N. Doe. A/55/38 (June 27,
2000); U.N. OHCHR, CEDAW, Concluding Observation of the CEDA W: Romania, 278-322, U.N.
Doe. A/55/38 (June 23, 2000).

25 World Conference on Human Rights, June 14-25, 1993, Vienna Declaration and Programme of

Action, U.N. Doc. A/CONF.157/23 (July 12, 1993).
26 Fourth World Conference on Women, Beijing, China, Sept. 15, 1995, Beiing Declaration and

Platform for Action, 114, U.N. Doc. A/CONF.177/20 (Oct. 17, 1995) and A/CONF.177/20/Add.1
(Oct. 27, 1995), available at http://wwwl.umn.edu/humanrts/instree/e5dplw.htm#four (last visited Apr.
3, 2006). Further, Strategic Objective D3 recommended actions to be taken to "[elliminate trafficking in
women and assist victims of violence due to prostitution and trafficking." Id. at ch. 4.
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Violence Against Women has taken great interest in issues concerning trafficking
of women 2 7 and has submitted a report dedicated exclusively to this topic. 28

Even though this rubric views trafficking as a violation of women's rights, in
effect, the focus remains on sexual exploitation, albeit inclusive of all forms of
sexual servitude. This brings us to the same pitfalls, that is, only one sector and
only one gender. Domestic work is a sector in which women are especially
vulnerable because they are hidden and isolated. Violence against them is,
therefore, underreported and unnoticed. Moreover, the emphasis on the
powerlessness of women in patriarchal and oppressive milieu negates the agency of
the trafficked women. It creates the portrait of passive, non-resistant victimization.

Another, and more dangerous, consequence is the dichotomization of the
"innocent victim" and "those who consented." Debate has raged over locating the
issue of consent within the definition of trafficking and the advantages and
disadvantages of legalizing prostitution. The reality is that there is no black and
white distinction between full knowledge and complete ignorance or deception.
Knowledge, and consequently, consent are a continuum. If we adhere to this
framework, we would be at a loss when faced with an individual located on the
continuum at a position other than the two extreme ends. There are persons who
were initially migrants, because they knew the work they were expected to perform,
and consented to being recruited. However, what they did not know were the
exploitative conditions of the work and the brutal nature of the abuse. Therefore,
these women are caught in slavery-like conditions. The classic deceived woman
image does not fit this profile. The situation on the ground demands that we
respect the initial decisions of these women, and take their exploitation and abuse
as the criteria for including them within the concept of trafficking.

C. Law Enforcement Framework

Governments have traditionally viewed trafficking as a law enforcement
problem. The law enforcement framework has had an underlying presence on the
issue since the early periods. The 1910 Convention criminalized the act of
procuring women for sex trafficking. The 1933 Convention defined an offender,
and the parties agreed to criminalize the offence. Law enforcement was the main
agenda of the 1949 convention as well.29 In the 1990s, human trafficking gained

27 U.N. Econ. & Soc. Council [ECOSOC], Comm'n on Human Rights, Report of the Special
Rapporteur on Violence Against Women, Its Causes and Consequences, art. IV., U.N. Doc.
E/CN.4/1997/47 (Feb. 12, 1997) (prepared by Radhika Coomaraswamy) (discussing trafficking of
women and forced prostitution).

28 U.N. ECOSOC, Comm'n on Human Rights, Report of the Special Rapporteur on Violence

Against Women, Its Causes and Consequences, Ms. Radhika Coomaraswany, on Trafficking in Women,
Women's Migration and Violence Against Women, Submitted in Accordance with Commission on
Human Rights Resolution 1997/44, U.N. Doc. E/CN.4/2000/68 (Feb. 29, 2000).

29 State parties to the 1949 Convention "agree to punish any person, who, to gratify the passions of
another: (1) [p]rocures, entices or leads away for purposes of prostitution, another person, even with the
consent of that person; (2) [ejxploits the prostitution of another person, even with the consent of that

[Vol. 12:909
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priority as an issue of international concern due to the sovereignty and security
issues relating to trafficking and migrant smuggling. States became increasingly
concerned that traffickers and smugglers were circumventing national immigration
laws. Moreover, the evidence of the involvement of organized crime further
enhanced the urgency for action.

The law enforcement framework lays down two tasks to combat trafficking-
attacking international crime and curbing illegal migration through stricter border
controls. The U.N. Protocol to Prevent, Suppress and Punish Trafficking in
Persons, Especially Women and Children (2000) reflects this conceptualization as
it was made supplementary to the U.N. Protocol against Transnational Organized
Crime.30 This orientation is also echoed in national and regional policies all over
the world, such as the Treaty of Amsterdam (1998), Vienna Action Plan (1998), 3 1

Tampere Summit (1999),32 the Bangkok Declaration on Irregular Migration
(1999),33 the European Parliament Resolution (2000) upon the discovery of the
bodies of 58 persons in Dover,34 European Union's Council Framework Decision
on Combating Trafficking in Human Beings (2001),35 Council of the European
Union Proposal for a Comprehensive Plan to Combat Illegal Immigration and

person." 1949 Convention, supra note 10, at art. 1. Further, parties agreed that the keeping, managing
or financing of brothels must similarly be punished. Id. at art. 2.

30 U.N. Protocol to Prevent, Suppress and Punish Trafficking in Persons, Especially Women and
Children, Supplementing the United Nations Convention Against Transnational Organized Crime, G.A.
Res. 55/25 (Nov. 15, 2000) [hereinafter 2000 U.N. Protocol], available at
http://www.ohchr.org/english/law/pdf/protocoltraffic.pdf.

31 EU Justice and Home Affairs Council, Action Plan of the Council and Commission on How to
Best Implement the Provisions of the Treaty of Amsterdam on An Area of Freedom, Security and
Justice, 1999 OJ (C 19) 1 (text adopted by the Council on Dec. 3, 1998 and sometimes known as the
Vienna Action Plan). The plan mentions combating trafficking in human beings as necessary to
guarantee security and justice. Id. at arts. 11, 18.

32 Tampere European Council, Presidency Conclusions (Oct. 15-16, 1999),
http://europa.eu.int/council/off/conclu/oct99/oct99_en.htm (last visited Apr. 4, 2006). The Tampere
conclusions place trafficking of human beings under the umbrella of management of migration flows. It
called for the "development, in close co-operation with countries of origin and transit, of information
campaigns on the actual possibilities for legal immigration, and for the prevention of all forms of
trafficking in human beings." Id. at art. 22.

33 The Bangkok Declaration on Irregular Migration, International Symposium on Migration:
Towards Regional Cooperation on Irregular/Undocumented Migration, (Apr. 21-23, 1999) [hereinafter
Bangkok Decl.. The Declaration, as expected of its mandate, addressed trafficking as a form of
irregular migration. "The orderly management of migration and addressing of irregular migration and
trafficking will require the concerted efforts of the countries concerned ...." Id. at art. 2. "The
participating countries and region should be encouraged to criminalize smuggling of and trafficking in
human beings . I..." Id. at art. 8.

34 European Parliament Resolution on Illegal Immigration and the Discovery of the Bodies of 58
Illegal Immigrants in Dover, 2001 O.J. (C 121) 396 [hereinafter E.P. Resolution]. The E.P. Resolution
expressed concern over the "resurgence of illegal immigration in Europe, as demonstrated by the
number of victims of the odious and unacceptable crime of trafficking in human beings." Id. at art. D.
Article I, 4 urged the Council "to take measures to regulate migration and, in particular, to combat the
criminal organizations which traffic in human beings." Furthermore, the E.P. Resolution "urges all
bodies involved to enhance cooperation between Europol and the national authorities, in particular as
regards the rapid exchange of information, and to ensure that Europol, has all the financial and human
resources required to combat trafficking in human beings." Id. at art. I, 1 6.

35 Council Framework Decision of 19 July 2002 on Combating Trafficking in Human Beings,
2002/629/JHA, 2002 O.J. (L 203) 1 [hereinafter Framework].
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Trafficking of Human Beings in the European Union (2002),36 and the Brussels
Declaration on Preventing and Combating Trafficking in Human Beings (2002), to
name a few. These reflect an international panic against migration flows beyond
the control of the State. Trafficking is addressed within efforts to tackle
transnational organized crime and illegal immigration.

The law enforcement framework suffers from a seriously flawed assumption
that trafficking occurs as illegal entry across national borders. It denies the
existence of internal trafficking even though many countries witness more internal
trafficking than cross-border trafficking. For example, in Brazil, internal
trafficking occurs from poor agricultural areas, where drought and seasonal
unemployment act as push factors, to areas where cheap labour is required for
mining, seasonal work in forest clearance, charcoal production and agriculture.37

In Southeast Asian countries like Indonesia, Cambodia, Myanmar, Vietnam, and
Philippines, internal trafficking of children occurs for sex work as well as for
labour in industries such as garment manufacture, electronics, glass, and food
production. 3 8 In some Chinese counties and villages, up to ninety percent of the
marriages are said to be the result of trafficking. 39 Chinese boys, on the other
hand, particularly those under seven years of age, are usually trafficked
domestically for illegal adoption. 40 In Thailand, twelve to sixteen-year-old girls
from ethnic minorities in the poorer northern and northeastern provinces are
particularly vulnerable to being trafficked into the country's sex industry, most
prevalent in Bangkok and the southern part of the country.4 1 In Nepal, rural girls
are trafficked into prostitution in the urban areas. 42  In Mexico, there is
considerable internal trafficking of girls for commercial sexual exploitation in the

36 Presidency Note to Council of the European Union, Proposal for a Comprehensive Plan to
Combat Illegal Immigration and Trafficking of Human Beings in the European Union, 6621/1/02 REVI
(Feb. 27, 2002), available at http://www.ecre.org/eu developments/controls/action%20plan.pdf. The
Presidency's Proposal considers trafficking as a subset of irregular migration throughout the document.
Article 21 states: "Illegal activities, which are regularly connected with irregular migration flows, are a
major common concern in all Member States. Trafficking and smuggling in human beings, especially
are seen as totally unacceptable." Id. at 10. Measures to suppress organized crime are regarded as steps
to prevent trafficking as well. Article 94 notes the "progress made in preparing and adopting standards
on money laundering, the identification, freezing, seizing, and confiscation of means and assets from
crime for the prevention and suppression of smuggling of migrants and trafficking of human beings."
Id. at 29.

37 INT'L PROGRAMME ON THE ELIMINATION OF CHILD LABOUR, INT'L LABOUR OFFICE, EVERY
CHILD COUNTS: NEW GLOBAL ESTIMATES ON CHILD LABOUR (2002), available at
http://www.ilo.org/public/english/standards/ipec/simpoc/others/globalest.pdf

38 Alexis A. Aronowitz, Smuggling and Trafficking in Human Beings: The Phenomenon, The
Markets that Drive It and the Organisations that Promote It, 9 EUR. J. CRIM. POL'Y & RES. 163 (2001).

39 UNICEF, CHILDREN ON THE EDGE: PROTECTING CHILDREN FROM SEXUAL EXPLOITATION
AND TRAFFICKING IN EAST ASIA AND THE PACIFIC (2001), available at
http://www.unicef.org/vietnam/childse.pdf.

40 UNICEF UK, END CHILD EXPLOITATION: STOP THE TRAFFIC! (2003).

41 UNICEF, CHILDREN ON THE EDGE, supra note 39.
42 HELEN T. THOMAS, AGRITEAM CANADA CONSULTING LTD., ASIAN DEV. BANK, COMBATING

TRAFFICKING OF WOMEN AND CHILDREN IN SOUTH ASIA, COUNTRY PAPER: THE KINGDOM OF NEPAL
(2002), available at http://www.adb.org/gender/final-nepal.pdf (last visited Apr. 4, 2006).

[Vol. 12:909
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Mexican tourist resorts. 43 In many West African countries and Haiti, parents have
traditionally sent children to work in other households-sometimes entrusting them
to live with rich relatives in cities. Increasingly, however, many people are now
abusing this tradition to get cheap labour. Children in Morocco are trafficked
internally for domestic servitude. 44 In India, it is estimated that cross-border
trafficking accounts for only ten percent of the victims of sex trafficking while
ninety percent are trafficked internally.45 In the United States, too, there are
internally trafficked victims. Teenage runaways are recruited by traffickers at bus
stations and city streets. Minneapolis was the centre of a large domestic trafficking
ring of young girls across the U.S.4 6

An investigation by the Center for the Study of Intelligence examined the
problem of illegal entry by trafficking victims and found that many of the victims
entered the U.S. by legitimate means, using temporary non-immigrant visas such as
business, tourist, student, and entertainer visas. 47 For example, Russian traffickers
featured in a report produced by the Global Survival Network explained that the
best entry strategy was a three-month education visa under the pretence of an
invitation for training.48 Georgian traffickers misuse artist and sports visas to
traffic people.4 9 Similarly, women from Thailand who were trafficked into the sex
industry of Japan were found to enter on legitimate tourist or transit visas. 50 Once
the victims entered the host country, they simply overstayed the temporary visa
time period. Additionally, some foreign diplomats brought children as relatives,
and then trapped and exploited them as domestic workers.5 1 A research project
undertaken in northern British Columbia provided evidence that trafficking victims
entered the destination country through legal routes like mail-order brides and

43 UNICEF UK, supra note 40.
44 PANUDDA BOONPALA & JUNE KANE, INT'L LABOUR ORG., UNBEARABLE TO THE HUMAN

HEART: TRAFFICKING IN CHILDREN AND ACTION TO COMBAT IT (2002), available at

http://www.ilo.org/public/english/standards/ipec/publ/childtraf/unbearable.pdf (last visited Apr. 4,
2006).

45 HELEN T. THOMAS, AGRITEAM CANADA CONSULTING LTD., ASIAN DEV. BANK, COMBATING
TRAFFICKING OF WOMEN AND CHILDREN IN SOUTH ASIA, COUNTRY PAPER: INDIA (2002), available at
http://www.adb.org/gender/final_india.pdf (last visited Apr. 4, 2006).

46 RAYMOND & HUGHES, supra note 2.
47 AMY O'NEILL RICHARD, CENTER FOR THE STUDY OF INTELLIGENCE, INTERNATIONAL

TRAFFICKING OF WOMEN TO THE UNITED STATES: A CONTEMPORARY MANIFESTATION OF SLAVERY

AND ORGANIZED CRIME 7 (1999), available at
http://www.cia.gov/csi/monograph/women/trafficking.pdf (last visited Apr. 1, 2006).

48 GILLIAN CALDWELL, STEVEN GALSTER & NADIA STEINZOR, GLOBAL SURVIVAL NETWORK,

CRIME AND SERVITUDE: AN ExPOsE OF THE TRAFFIC IN WOMEN FOR PROSTITUTION FORM THE NEWLY
INDEPENDENT STATES 9 (1997), available at
http://web.archive.org/web/I9980624191025/http://www.globalsurvival.net/femaletrade/97 I1 russia.htm
I (last visited Apr. 4, 2006).

49 Glonti, supra note 3, at 70, 75.
50 Kinsey Alden Dinan, Migrant Thai Women Subjected to Slavery-Like Abuses in Japan, 8

VIOLENCE AGAINST WOMEN 1113 (2002).
51 See generally LeRoy G. Potts, Jr., Global Ttrafficking in Human Beings: Assessing the Success

of the United Nations Protocol to Prevent Trafficking in Persons, 35 GEO. WASH. INT'L L. REV. 227
(2003).
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temporary employment authorization. 52 Often women trafficked into the UK had a
visa for another European country, with a connecting flight from the UK. Thus,
they entered the country legally and then simply did not board the connecting
flight. 53 In other parts of the European Union, too, there are trafficked individuals
who entered with a valid visa or a residence permit and simply overstayed. This is
easier when the victim's nationality is exempted from a visa requirement for a
short-term stay. 54 Thus, by restricting vigilance to illegal entries, a large segment
of trafficking goes unnoticed. Paradoxically, if the cross-border element is
considered an integral part of the definition of trafficking, a citizen trafficked
within her own country would be less protected than non-citizens from other
countries. It would also exclude re-trafficking within the destination country,
which is often a characteristic of trafficking operations.

The law enforcement framework also detracts from victim protection. Its
chief aim is the successful prosecution of traffickers, which means that victim
assistance becomes secondary. As an illustration, the U.N. Protocol to Prevent,
Suppress and Punish Trafficking in Persons, Especially Women and Children
requires the State parties to criminalize trafficking and to take measures to combat
it, but the provisions for victim protection are non-mandatory and merely
suggestive. 55 While trafficked persons are designated as victims under the various
laws, they are, in effect, still treated as illegal immigrants and criminals, who have
to be sent back to their home country. 56 Resolutions, recommendations, and laws
acknowledge trafficking as a flagrant violation of human rights, yet protection is
seen only in terms of witness protection and not victim protection. 57 Thus, there is
a distinct hierarchy of victimhood.

52 Sunera Thobani, Benevolent State, Law-Breaking Smugglers, and Deportable and Expendable
Women: An Analysis of the Canadian State's Strategy to Address Trafficking in Women, REFUGE, vol.
19, no. 4, Feb. 2001, at 24, available at
http://www.yorku. ca/crs/Refuge/Abstracts%20and%2OArticles/Vol%2019%2ONo%204/Thobani.pdf
(last visited Apr. 4, 2006).

53 Liz KELLY & LINDA REGAN, HOME OFFICE, STOPPING TRAFFIC: EXPLORING THE EXTENT OF,
AND RESPONSES TO, TRAFFICKING IN WOMEN FOR SEXUAL EXPLOITATION IN THE U.K. 5 (2000),

available at http://www.homeoffice.gov.uk/rds/prgpdfs/fprsl25.pdf (last visited Apr. 1, 2006).
54 Proposal for a Comprehensive Plan to Combat Illegal Immigration and Trafficking of Human

Beings in the European Union, at 23, 2002 O.J. (C 142) 2.
55 2000 U.N. Protocol, supra note 30. The provisions on protection of victim require that the State

Parties only "[i]n appropriate cases" provide victims with assistance for "physical, psychological and
social recovery," and that States "shall endeavour to provide for the physical safety of the victims ......
Id at art. 6 (emphasis added). States "shall consider adopting legislative or other appropriate measures
that permit victims of trafficking to remain in its territory, temporarily or permanently, in appropriate
cases." Id at art. 7 (emphasis added).

56 Bangkok Decl., supra note 33, at art. 13 ("Timely return of those without the right to enter and
remain is an important strategy to reduce the attractiveness of trafficking.").

57 Parliamentary Assembly of the Council of Europe, Recommendation 1325: On Traffic in
Women and Forced Prostitution in Council of Europe Member States (1997), available at
http://assembly.coe.int/Main.asp?link=http://assembly.coe.int/Documents/AdoptedText/ta97/EREC 1325
.htm (last visited Apr. 4, 2006). Recommendation 1325 "grant[s] residence permits to victims of traffic
and forced prostitution who are willing to testify in court, and include them in witness protection
schemes if necessary . I..." Id at art. 6, 5 5 (emphasis added). It also "help[s] the women who are
victims of traffic to reintegrate into the society of their country of origin upon their return ...." Id at

[Vol. 12:909



2006] LOOKING AT TRAFFICKING THROUGH A NEW LENS 919

The ways in which victims of trafficking are treated often violate human
rights principles. Trafficked persons are often kept in police custody, forced to
undergo medical examinations against their will, have no opportunity to seek
unpaid wages or to collect their belongings, not allowed to assess whether it is safe
to return home, and rapidly repatriated if they do not wish to participate in criminal
proceedings. 5 8 As witnesses in criminal proceedings, trafficked victims may be re-
traumatized by recounting their experiences repeatedly or in the presence of the
perpetrator in court. During this period, they are not given permission to work
legally 59 or to continue their education,60 steps which would go a long way in re-

art. 6, 9. Furthermore, it "support[s] the setting up of reception centres and increased temporary
accommodation for victims, and grant victims the minimum rate of social assistance and access to health
care during their stay." Id at art. 6, 12.

Art. 8 of the 2000 U.N. Protocol, supra note 30, calls for repatriation to be "with due regard for
the safety of that person andfor the status of any legal proceedings related to the fact that the person is a
victim of trafficking..." (emphasis added). The reference to legal proceedings may be construed to
mean that victims of trafficking merit protection only as witnesses in trials and not as victims of crime.

Framework, supra note 35, mentions victim protection in such general terms that it has caused
the U.N. Higher Commissioner for Human Rights and the U.N. High Commissioner for Refugees to
urge the European Council to pay more attention to protection of victims and witnesses. In the view of
the U.N., the Framework also needs to provide for rules relating to non-discrimination of victims, and
protection of asylum rights. UNHCR, Observations by the United Nations High Commissioner for
Human Rights and the United Nations High Commissioner for Refugees on the Proposal for an EU
Council Framework Decision on Combating Trafficking in Human Beings (June 27, 2001),
http://www.unhcr.org/cgi-bin/texis/vtx/protect/opendoc.pdftbl=PROTECTION&id=43662bO32.

Commission Proposal for a Council Directive on the Short-Term Residence Permit Issued to
Victims of Action to Facilitate Illegal Immigration or Trafficking in Human Beings who Cooperate with
the Competent Authorities, arts. 1 & 16, 2002 O.J. (C 126) E/17, COM (2002) 71 final (Feb. 11, 2002)
(proposing that victims of trafficking who break all links with their traffickers and agree to give
evidence against the latter should be permitted to remain in the prosecuting state for the duration of the
criminal proceedings) (emphasis added). The Explanatory Memorandum states quite explicitly that "the
proposed directive introduces a residence permit and is not concerned with the protection of either
witnesses or victims. This is neither its aim nor its legal basis. Victim protection and witness protection
are matters of ordinary national or European law." Id. at § 2.3.

The Organization for Security and Co-operation in Europe (OSCE) Special Representative on
Combating Trafficking in Human Beings has expressed dissatisfaction at the victim assistance
provisions in the draft EU Action Plan (12402/205 REV2 dated 8 Nov 2005) to fight trafficking in
human beings. OSCE, Continued Dialogue Between the OSCE Special Representative on Combating
Trafficking in Human Beings and the "'Alliance Expert Coordination Team " with the EU Commission,
the EU Presidency (UK) on the Further Development of an EU Action Plan to Fighting Trafficking in
Human Beings (Nov. 22, 2005), available at
http://www.osce.org/documents/cthb/2005/10/17146_en.pdf.

The components of assistance and protection, as well as of return and reintegration, are
very weak compared to prosecution, which is in contradiction with the guiding principle
of a human rights and victim centered approach .... A significant gap is the absence of
rights-based measures to ensure victims' access to justice and to effective remedies, as
well as the development of standards and procedures for victim identification, and
assistance.

Id. at 2 (specific comments on structure and measures).
58 See DALE HUNTINGTON, POPULATION COUNCIL, ANTI-TRAFFICKING PROGRAMS IN SOUTH

ASIA: APPROPRIATE ACTIVITIES, INDICATORS AND EVALUATION METHODOLOGIES (2002), available at
http://www.popcouncil.org/pdfs/rr/anti traffickingasia.pdf (last visited Apr. 3, 2006).

59 A decree by the Federal Employment Office in Germany in 2001 allowed victims who had been
granted temporary residence permits to work but counseling offices reported lack of success in
convincing possible employers due to the short duration of the permit. See BUNDESKRIMILNALAMT
(BKA), TRAFFICKING IN HUMAN BEINGS 19 (2002), available at
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stabilising their lives. 6 1 Temporary residence permits, where granted, are merely a
means of delayed deportation because the victims are allowed to stay only so long
as the prosecution of the traffickers is ongoing.62 Thereafter, most return home to
face the same desperate social and economic circumstances from which they had

www.bka.de/lageberichte/mh/2002/laebildmh en.pdf (last updated July 24, 2003) ("[T]he aim of the
specialised counselling offices to carry out re-integration measures, such as offering concepts for
professional training, is frequently unachievable.").

60 Under the B-9 Regulation of Netherlands, training is limited to only the choices available in the
centers. See generally KORVINUS, supra note 13, at 25.

61 NATIONAL REFERRAL MECHANISMS, supra note 20. Under the U.S. Trafficking Victims

Protection Act, 22 U.S.C. § 7105 (2000), victim witnesses are given refugee status, and thus are
permitted to work or study, only upon receipt of the T visa during their period of stay.
OSCE, Ministerial Council Decision No. 1, Enhancing the OSCE's Efforts to Combat Trafficking in
Human Beings, MC(8).DEC/1 (Nov. 28, 2000), available at
http://www.osce.org/documents/mcs/2000/11/13756_en.pdf. The Decision "[r]eaffirms that trafficking
in human beings is an abhorrent human rights abuse .... Id. at 1. However, it also calls for

adopting legislative or other appropriate measures such as shelters, which permits victims
of trafficking in persons to remain in their territories, temporarily or permanently, in
appropriate cases; and establishing appropriate repatriation processes for the victims of
trafficking with due regard to their safety, including the provision of documents; and
developing policies concerning the provision of economic and social benefits to victims
as well as their rehabilitation and reintegration in society ....

Id. at 10 (emphasis added). The condition of appropriateness makes it easier for destination country
governments to refuse permanent residence to victims and instead work towards repatriation.

62 In Belgium, Germany and the Netherlands, trafficking victims are offered permission to reside
during the period of criminal proceedings against the traffickers, provided they are willing to cooperate
in the proceedings.

Belgium's Article 380 of the Penal Code offers residence and work permits in successive stages.
The first stage is a forty-five day reflection period. If the victim decides to lodge a complaint or
statement at the end of that period, she would be given a temporary residence permit for three months
and temporary work permit. If by the end of the three months, her presence is deemed as required for
legal proceedings, she would be given another six months of extended stay. BELG. CODE, supra note 17,
at art. 380.

Article 180b of the German Penal Code offers protection against sexual exploitation for
"foreign" girls and women only. StGB, supra note 18. They are given a reflection period of twenty-
eight days, during which they receive assistance but this assistance is not institutionalized in any form.
Id.

The Immigration Law Circular B9 in the Netherlands, under which victims and non-victim
witnesses are offered protection, expressly states that "it is very important for the investigation and
prosecution that both victims and witnesses who report an offence remain available to the Public
Prosecution Service for a lengthy period in order to complete the fumishment of evidence." KORVINUs,
supra note 13, at 24. Victims are offered a maximum period of three months to decide whether or not
they wish to report the trafficking offence. Id. During this reflection period, their deportation from the
Netherlands is suspended. Id. If the victim decides to report the offence, the report is officially
regarded as an application to grant a residence permit. Id. This is granted in the case or a criminal
investigation or prosecution investigation already underway or planned for. Id. If the alien does not
wish to report an offence, she is issued a notification to depart and must leave the Netherlands. Id. The
B9 regulation offers temporary residence, shelter, medical assistance and legal aid. Id.

Article 18 of the Immigration Consolidation Act, supra note 19, in Italy is the only instance of
victim assistance regardless of collaboration in prosecution. However, it too, is for the limited period of
one year. Id.

Under the U.S. Trafficking Victims Protection Act, victim protection is actually witness
protection. T visas are tied to offering information for prosecution and are extendable after up to a
period of three years only. Only those who have suffered from "severe" forms of trafficking and those
who would face "extreme hardship" upon repatriation are considered for permanent residence under
refugee laws. These conditions are very difficult to establish, and hence a majority goes home after a
maximum period of three years. See 22 U.S.C. § 7105(c) (2000).
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tried to flee, along with the additional burden of stigmatization and fear of reprisal
from the traffickers.6

3

The question of the endangerment of the trafficked person is often considered
superficially or not at all, despite the view that human trafficking involves powerful
transnational organized crime networks. The police are often unable to guarantee
the safety of these women or their families after the women are repatriated.64 A
global study of women trafficked into prostitution reveals the following problems
upon return-lack of employment opportunities, trauma, medical problems, debts
that cannot be paid off, stigmatization, rejection by family, reprisals by traffickers,
lack of housing and eventually re-trafficking. 65 Many victims have dependents.
Without options to enable them to eam enough to support themselves and their
families, they remain vulnerable to re-trafficking. Some trafficked women come
from cultures where the onus of family honour is on the women. The failure of the
women to uphold the honour, even through non-consensual victimization, leads to
their social exclusion.6 6

Moreover, the family may not always be a safe haven if family members
themselves have sold the victim knowingly and are again ready to endanger her for
economic gain. Many survivors with dysfunctional families choose not to retum. 67

Rehabilitation programs are of too short a duration, and too short of funds to ensure
a sustainable livelihood for the survivors.68 Reintegration is not the solution

63 In the Netherlands, the National Rapporteur found that more than 25% of the cases where
victims reported offence were not granted residence. KORVINUS, supra note 13. In the United States
too, the entire process of assistance begins with the certification that the individual's presence is vital for
prosecution. Each individual who agrees to give evidence may not be considered sufficiently vital for
granting residence. Therefore, reporting carries considerable risk since even this minimum protection is
not guaranteed. A study by the German police stated that 27% of the victims had been threatened by
traffickers against testifying. BKA, supra note 59. The actual protection offered under the various
national laws are minimal compared to the risks being undertaken by the victims.

64 See generally CALDWELL, GALSTER & STEINZOR, supra note 48.
65 MARJAN WHERS & LiN LAP-CHEW, TRAFFICKING IN WOMEN, FORCED LABOR AND SLAVERY-

LIKE PRACTICES IN MARRIAGE, DOMESTIC LABOR AND PROSTITUTION (1997).
66 For example, a study in Nepal reported enormous problem in returning to community life. See

Monique Hennink & Padam Simkhada, Sex Trafficking in Nepal: Context and Process 25 (Univ. of
Southampton Opportunities and Choices, Working Paper No.11, 2004), available at
http://www.socstats.soton.ac.uk/choices/Sex%20trafficking%20WP1 I.PDF (last visited Apr. 1, 2006).
The victims not only experienced stigmatization from the community but also rejection by their own
families. Family rejection stemmed from the fear of social exclusion as a result of the daughter's
"shameful" behaviour, the impact on the family's reputation, and the marriage chances of other children.
Id. A key informant voiced the social values faced by sex trafficking victims: "Unmarried women/girls
are like eggs, once broken they never rejoin, you cannot join them." Id. Meena Poudel & Ines Smythe,
Reducing Poverty and Upholding Human Rights: A Pragmatic Approach, GENDER & HUM. DEV., Mar.
1, 2002, at 80, 81 ("My father loved me but my village refused to accept me because I was considered a
bad woman. Village leaders threatened my father that he would have to leave the village if he accepted
me.").

67 ASIAN DEV. BANK (ADB), COMBATING TRAFFICKING OF WOMEN AND CHILDREN IN SOUTH
ASIA: GUIDE FOR INTEGRATING TRAFFICKING CONCERNS INTO ADB OPERATIONS 3 (2003), available at
http://www.adb.org/Documents/Guidelines/CombatingTrafficking/Guide-IntegratingTraffickingCon
cems.pdf.

68 BAL KUMAR KC ET AL., INT'L LABOUR ORGANIZATION, NEPAL TRAFFICKING IN GIRLS WITH
SPECIAL REFERENCE TO PROSTITUTION: A RAPID ASSESSMENT 27 (2001) ("Rehabilitation centers give
us training but not a job, what do we do with this one months training? Nobody will give us a job.").
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because it means return to the same personal circumstances as before.
Rehabilitation and stabilization would require the creation of better living
conditions and options. Therefore, the law enforcement perspective raises serious
concerns about social justice and human rights.

D. Labour Migration Framework

In response to some of the gaps in these perspectives, a new labour migration
framework of viewing trafficking has emerged in the recent years. Trafficked
individuals are regarded as migrant workers who left home in search of a livelihood
for themselves and their families, and exploited in the grey, unregulated sectors of
the global economy. This framework encompasses sexual as well as non-sexual
labour, which requires unskilled or semi-skilled workers, irrespective of gender.
Forced migration, undocumented migration, and "new forms of slavery" are the
foci of analysis. The labour framework views trafficking as the consequence of a
world order which creates obstacles for movement of people. Opportunities are
needed at one place but created at another, leading to a push-pull dynamic that is
sought to be controlled through restrictive immigration policies. In the absence of
legal channels or due to the high transaction cost of legal movement, migrants seek
the aid of underground networks that specialize in identifying and exploiting
loopholes in the laws. In the process, migrants relinquish the control over their
mobility and choice, thus making them vulnerable to being trafficked. Negative
attitudes towards migrants, who are perceived as taking away jobs and contributing
to crime, lead to repeated calls for deportation and tighter border controls. The
stricter the immigration laws and its enforcement, the higher the chances of the role
of organized crime in trafficking because only the large organized criminal
networks would have the resources to bypass strict State control.

On the demand side, the labour of such individuals is required for the 313-
difficult, dirty, and dangerous-jobs in economies which are rejected by skilled
labour. Labour deficit due to demographic trends is also an emerging feature in
many developed countries. Over-regulation of labour markets prevents the
coverage of these shortages by legally employed persons. What follows is a grey
zone that includes the illicit employment of migrants and trafficked persons.
Changes in gender roles in receiving countries, combined with the demand for
female workers in the "reproductive sectors" of domestic service and the sex
industry, act as pull factors for migration. The increasing victimization of women
in sex trafficking is a reflection of the global trend of the feminization of migration.
Women are now more visible in transnational migration, even among
undocumented migrants. Changes in gender roles in sending countries, economic
needs that affect women disproportionately in times of crisis, and the desire to
escape from oppressive or violent environments have led to enhanced mobility of
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women.69 Therefore, trafficking in humans can only be reduced by lowering
barriers to migration and regulating conditions of work in all sectors of the
economy.

70

This framework is theoretically the most comprehensive for four reasons.
First, it takes into account that both genders are vulnerable to trafficking. Second,
it recognizes that individuals are trafficked for all types of work. Third, it
acknowledges the agency of these persons as opposed to the passive-innocent
victim / consenting individual dichotomy. Finally, it locates trafficking in a global
process requiring global action. However, even this framework has its
shortcomings. Like other frameworks for conceptualizing trafficking, it views
trafficking from the post facto end of the spectrum. The structural inequities that
create conditions that are conducive to trafficking are assumed to be unchangeable
and the only site for attention is the process of geographical relocation in search of
better options. Moreover, it runs the risk of falling into the "crossing national
borders" assumption because restrictive laws generally operate at national borders.
It has been seen that the very poor do not have the resources, networks, or the skill
sets to attempt international migration. They seek livelihood over short distances
and yet their vulnerability leads them to being trafficked. Trafficking is the result
of not only xenophobic sentiments and policies, but also structural problems that
hinder livelihood options.

III. RECONCEPTUALIZING TRAFFICKING

As noted, the common theme underlying all these conceptualizations of
trafficking is that each of these frameworks views trafficking from the post facto
end of the spectrum. They visualize trafficking as a process of deception or a
situation of exploitation. Under both scenarios, trafficking starts at the point of
seizure of control over the victim's life by the trafficker. However, trafficking has
to be conceptualized not only as a denial of rights past this point, but also a denial
of rights prior to this point. It is the denial of social, economic, and human rights
that leads to loss of control over life situations and, therefore, exploitation.

69 Layla Gfiliir & Pinar ilkkaracan, The "Natasha'" Experience: Migrant Sex Workers from the
Former Soviet Union and Eastern Europe in Turkey, 25 WOMEN'S STUD. INT'L FORUM 411 (2002),
available at http://www.walnet.org/csis/papers/NATASHA.PDF (last visited Apr. 1, 2006).

The women we interviewed indicated a variety of reasons for migrating. The most
compelling reason cited was the need to access new economic opportunities. In addition,
women also reported wanting to see the world and to have multi cultural experience,
autonomy and self growth, and a broad perspective of the world, as secondary reasons.

Id. at 415.
70 Smarajit Jana et al., A Tale of Two Cities: Shifting the Paradigm of Anti-Trafficking

Programmes, GENDER & DEV., Mar. 1, 2002, at 69.

If the entire employment market, in both formal and unorganized sectors, could be
regulated in adherence to national and international labor laws protecting the rights of
workers, and if all workers were conscious of their labor rights, were organized, and had
a role in regulating the workplace, the demand for trafficked labor would cease to exist.

Id. at 70.
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"Trafficking in human beings is not an episodic phenomenon affecting a few
individuals, but is of structural nature, with extensive implications on the social,
economic, and organizational fabric of our societies." 71  Trafficking is the
symptom and cannot be combated without addressing the root causes. The
underlying factors such as discrimination against women, lack of education, lack of
access to resources, and poverty, including feminization of poverty, must be
addressed. If the conditions that foster trafficking continue to exist, traffickers will
merely have to change their strategies and forms of exploitation to stay a step ahead
of law enforcement. 72 Thus, the very environment of deprivation that makes the
recruitment of victims such an easy task must be dismantled.

Households in a state of chronic poverty are very vulnerable to income shock.
Veering as they are on the edge of starvation, even a comparatively mild setback
throws them into crisis. With no buffer to protect them, their only asset is the
labour of family members. If the geographical vicinity does not provide the

opportunity to contribute this labour, individuals are sent afar as migrants. At this
stage, the low bargaining power of the household comes into play, impacting the
security of the individuals, who then become vulnerable to trafficking. The
conditions in three significant source regions of the World-South Asia, Africa,
and the successor Republics of the former Soviet Union are illustrative of the
problem. In South Asia, extreme poverty in rural Nepal makes the population
highly vulnerable to trafficking. The rural economy, which is largely comprised of

subsistence agriculture, offers little surplus and instead has lean periods at the end
of each growing season. Marginal farming households find it difficult to sustain
themselves on the produce of their meagre landholdings during these periods. 73

The result is forced migration and vulnerability to the lure of jobs in other areas

offered by traffickers.
An analysis of the most important source areas in the southern part of India

reveal that they are locations situated in less productive agro-climatic zones, or
particularly vulnerable to drought or other natural disasters. Substantial livelihood
losses in fishing, weaving, tobacco, and cotton cultivation sectors in India have

shown a parallel rise in trafficking. In the fishing sector, the depletion of resources
and the domination of large companies have resulted in livelihood loss for small

71 Communication from the Commission to the Council and the European Parliament, Combating

Trafficking in Human Beings and Combating the Sexual Exploitation of Children and Child
Pornography, at 2, COM (2000) 854 final (Jan. 22, 2001).

72 REBECCA SURTEES, INT'L ORG. FOR MIGRATION (IOM), SECOND ANNUAL REPORT ON

VICTIMS OF TRAFFICKING IN SOUTH-EASTERN EUROPE 12 (2005), available at

http://www.iom.int/documents/publication/en/secondannual rcp_report.pdf. In southern Europe, there
have been reported victims from countries which were traditionally considered transit or destination
states (Germany, Slovenia, Slovakia, Hungary, Croatia, Bosnia-Herzegovina, Macedonia, Serbia and
Montenegro) or from countries that are considerably far away in distance (China, Iraq, Georgia,
Mongolia, Lebanon, Armenia and Uzbekistan), "signalling [sic] the potential emergence of new
countries of origin." Moreover, there seem to be some emergent sites of vulnerability such as victims
with mental or physical disability (Serbia and Albania). Id.

73 HUMAN RIGHTS WATCH, RAPE FOR PROFIT: TRAFFICKING OF NEPALI GIRLS AND WOMEN TO
INDIA'S BROTHELS (1995), available at http://www.hrw.org/reports/pdfs/c/crd/india957.pdf.
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independent fishermen. The move from food crops to cash crops and the impact of
the vagaries of international prices on rubber, tobacco, coffee, coconut, coir, and
cotton have affected the farmers. The state of Andhra Pradesh has seen a rise in
suicides among male heads of agricultural families, especially cotton farmers,
leaving the women vulnerable to traffickers. A study of six districts in Andhra
Pradesh has also found a correlation of trafficking with the fall of the handloom
markets. Under such economic crisis, the most vulnerable are the female heads of
households who find it difficult to create sustainable means of living in the absence
of resources.

74

This is echoed in Africa too. For example, in Nigeria, the high
unemployment rate, poverty, and hard conditions of life have given rise to rampant
child trafficking as parents send their children to traffickers in the hope that they
will obtain jobs. 75 Families hope to benefit from a proportion of their children's
earnings, or at least reduce household costs with fewer people to feed. This
problem can be particularly acute in families affected by HIV or AIDS, where
contraction of the disease has meant that parents can no longer provide for their
families. In Togo, children with families affected by the epidemic find themselves
abandoned or having to care for dying parents. These children have been identified
as very vulnerable to trafficking. 7 6

The economic transition witnessed by the former communist countries of
Eastern Europe and states of the former Soviet Union has made the population
extremely vulnerable to trafficking as well. The move to a market economy has
proved to be costly in terms of real income and output decline, loss of employment
and security, rapid deterioration in social conditions, and deepening gender
inequalities. Throughout the region, towns were built around a single industry, and
when the industry collapsed, the entire town lost its livelihood. In Russia, the crisis
was compounded by the collapse of the Ruble in 1998, which wiped out the meagre
savings of many people. 77 Although unemployment affected the entire population,
women suffered the most. This is because the industries in which they
predominated-social services, medicine, textile, and the government sector-
underwent maximum downsizing. In the rural areas, the closure of State and
collective farms were not substituted by development of private farming. Women
previously employed in State-run agricultural units migrated to cities in search of
employment. A UNIFEM report highlights the fact that women's employment in

74 See generally ASIAN DEV. BANK (ADB), COMBATING TRAFFICKING OF WOMEN AND CHILDREN
IN SOUTH ASIA: REGIONAL SYNTHESIS PAPER FOR BANGLADESH, INDIA, AND NEPAL (2003), available
at http://www.adb.orgfDocuments/Books/CombatingTrafficking/regional synthesis_paper.pdf.

75 Peter 0. Ebigbo, Child Trafficking in Nigeria, 23 CURARE 173 (2000).
76 HUMAN RIGHTS WATCH, BORDERLINE SLAVERY: CHILD TRAFFICKING IN TOGO (2003),

available at http://hrw.org/reports/2003/togoO4O3/togo0403.pdf (last visited Apr. 3, 2006).
77 Alexandra V. Orlova, From Social Dislocation to Human Trafficking: The Russian Case,

PROBLEMS OF POST-COMMUNISM, Nov./Dec. 2004, at 14.
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Eastern Europe during the transition to market economy fell by as much as forty
percent, and that the quality of employment also deteriorated dramatically. 78

Feminization of unemployment is a growing trend. A study in Uzbekistan

found that the majority of the unemployed in the capital city of Tashkent were
women. Most were educated up through secondary level or less, suggesting an
impact on working-class women. 79 An official report from Azerbaijan states that
two-thirds of the unemployed are women. 80 In Armenia, women make up sixty-
four percent of the unemployed. In addition, the duration of unemployment is
longer for women than for men.8 1 In the Kyrgyz Republic as well, sixty percent of
the unemployed were women, and women's wages were twenty-five percent lower

than that of men.82 The post-communism economic vacuum hit women the hardest
due to exclusion of women from the formal and regulated job market. A pervasive
gender bias in favour of male recruitment undid the feminization of professional

services.
Women's position in the new labour market is further undermined by a

resurgence of the stereotyping of gender roles. In the absence of contacts in
managerial positions, effective retraining programs, and sufficient State

unemployment compensation, a large number of unemployed women, especially
single mothers, were left destitute. 83 Even for those who secured jobs, sexual
harassment, workplace discrimination, salaries below the level of a living wage,
and a lack of alternative employment made the traffickers' promise of high-salary
jobs and housing in affluent countries very attractive. 84 Women who need to
support their families, and who look for work outside their country, are easy prey
for traffickers. Most of the vulnerable women lack the necessary information and

knowledge to make well-informed migration and employment choices, but the

scale of impoverishment suggests that even if accurate information were to deter
some, there would be other slightly more desperate individuals to take their place.
The combination of dearth of options and inadequate information creates a large

group of vulnerable women.

78 UNITED NATIONS DEVELOPMENT FUND FOR WOMEN, PROGRESS OF THE WORLD'S WOMEN:

UNIFEM BIANNUAL REPORT (2000).
79 Marfua Tokhtakhodzhaeva, Tashkent Women's Resource Center, Working Women and Market

Reforms in Uzbekistan: A Study of Tashkent Enterprises (unpublished paper prepared for
UNU/WIDER, Helsinki) (on file with author).

80 U.N. CEDAW, Consideration of Reports Submitted by States Parties Under Article 18 of the

Convention on the Elimination ofAll Forms of Discrimination Against Women, Initial Reports of States
Parties: Azerbaijan, art. 11, 116, U.N. Doe. CEDAW/C/AZE/I (Sept. 16, 1996).

81 Subregional Conference of Senior Governmental Experts on the "Implementation of the Platform

for Action Adopted by the 1995 Fourth World Conference on Women in Beijing, in Central and Eastern
Europe," Bucharest, Romania, Sept. 12-14, 1996 [hereinafter Subregional Conference], Armenia:
National Action Plan, U.N. Doc. SRC/CEE/BP.9.

82 Subregional Conference, National Report of the Representative of the Kyrgyz Republic, U.N.

Doc. SRC/CEE/BP.7.
83 CALDWELL, GALSTER & STEINZOR, supra note 48.

84 Orlova, supra note 77.
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Forced migration and refugee movement is another source of trafficked
women from this region. The disintegration of the Soviet Union left many people
as ethnic minorities in the successor States. Faced with ethnic discrimination and
even persecution, there was mass movement towards states according to ethnic
roots. Added to this flow of forced migrants were refugees from conflicts in
Georgia, Armenia, and Chechnya. Fleeing their homes in fear of personal attacks
as well as economic desperation, individuals lost traditional support systems at a
time when the family's principal earner was either missing or dead, and the
family's assets were lost or left behind.85 In these conditions, women and children
became especially vulnerable to trafficking because a job in a developed country
offers a level of physical and financial security that cannot be hoped for in their
current life situations. These conditions of extreme vulnerability compel these
people to take a chance abroad and some fall prey to traffickers.

IV. CONCLUSION

It cannot be denied that understanding trafficking plays a role in combating
efforts, but do our acts of rescuing victims provide more satisfaction to us as
opposed to a more sustainable alternative life to the trafficked individuals
themselves? When a rescued victim demands to know how we plan to provide for
her children, or a young girl cries her heart out when told that she would be
reintegrated into her home community, we should pause and think if we are, in a
way, violating the human rights of the victims by asking them to return to the same
socioeconomic conditions as before. If the structural roots of vulnerability to
trafficking are not addressed, are the trafficked individuals truly "rescued?"

85 Id.




