
FAIRNESS OF CONTRACT vs. FREEDOM OF
CONTRACT: THE PROBLEMATIC NATURE OF

CONTRACTUAL OBLIGATION IN
PREMARITAL AGREEMENTS

I. INTr-RODUCTION

"The main purpose of contract law is the realization of reason-
able expectations induced by promises. The underlying purpose
of law and government is human happiness and contentment to be
brought about by the satisfaction of human desires in the highest
practicable degree.' Pragmatically, one must often view life as a
series of contracts. It follows, then, that the law of contracts serves
in part to teach individuals how to deal with transactions on a daily
basis, thereby teaching people how to behave in society in general.
When engaging in a contractual relationship, the parties must be
aware of exactly what they are doing. Each party must demand
information regarding the deal in question. along with all possible
benefits and drawbacks, in order to avoid serious dissatisfaction in
the end. This Note focuses on the concept of full and fair disclo-
sure in premarital agreements,2 as applied by the Wisconsin
courts.' The topic brings up an interesting tension between two
useful and beneficial principles embedded in contract law: the
duty of disclosure and the freedom to draft a contract as one
wishes. This tension provides an interesting point at which to be-
gin a discussion of the benefits and drawbacks of each policy, as
they concern premarital agreements.4 Whether premarital agree-

I I ARTIIU'R lNrON (CORBIN. CORBIN O N'r'UcTs" A COMI'REII-N$-sKE TREATISE ON
TttE-V WOR.tuN. Rt'.Ls oF Cos-rR.\cr Lmw I.1. at 2 (Vest Publishing (o.. 1962) [hereinaf-
ter CORBIN ON Cx.FR.C-\mTSl.

2 See Bt.cK's I.t\w Di(-[ONARY 92 (6' h ed. 1990). The term is defined as:
An agreement between prospective spouses made in contemplation of mar-
riage and to be eflective upon marriage . . . in attempt to resolve issues of
support, distribution of wealth and division of property in the event of the
death of either or the failure of the proposed marriage resulting in either sepa-
ration or divorce.

1I. These are also called prenuptial agreement. antenuptial agreements, or marital prop-
erty agreements. Id. In order to avoid conftusion, this Note will refer only to the term-premarital agreements.-

. Sep discussion infra Parts 111, IV.
- Se" UNIF. PREMARITAi A:REEME.-T AcT. Prefatorv Note. (1983). The following pro-

vides an explanation for the increased significance of premarital agreements:
The ntmber of marriages between persons previously marned and the number
ol marriages between persons each of whom is intending to continue to pursue
a career is steadily increasing. For these and other reasons, it is becoming
nore and more common for persons contemplating marriage to seek to resolve

by agreement certain issues presented by the forthcoming marriage.
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ments are a good idea for a couple contemplating marriage raises
many emotional and rational points supported by both affirmative
and negative arguments. The Supreme Court of Wisconsin states
its position on such agreements as follows:

The legislature has recognized that prenuptial and postnuptial
agreements dixiding property serve a useful function. They al-
low parties to structure their financial affairs to suit their needs
and %alues and to achieve certainty. This certainty may en-
courage marriage and may be conducive to marital tranquility
by protecting the financial expectations of the parties. The
right to enter into an agreement regulating financial affairs in a
marriage is important to a large number of citizens.?7

For better or worse, society takes an interest in protecting the wel-
fare of marriage as an institution. Since premarital agreements so-
lidify financial expectations and serve to resolve v-arious other
uncertainties between the parties, state legislatures and courts are
concerned with regulations and guidelines for drafting and enforc-
ing premarital agreements. 6 Because such agreements are pre-
sumed to be equitable, and therefore enforceable, a discussion of
the problematic issues arising from premarital agreements can pro-
vide helpful information to parties contemplating the execution of
such agreements. Knowledge concerning the various aspects of
the agreement one is about to make is the most important ingredi-
ent for a satisfying contract."

Because of their intent to marry, a confidential relationship
arises between parties to a premarital agreement."t Therefore, the
parties are no longer dealing with each other at arm's length, as
are the parties in ordinary contractual agreements."t' Rather, par-
ties executing and agreeing to a premarital agreement have a duty
to disclose the "nature, extent, and value of the property" that he
or she presently holds, "so that the other party may make an intelli-

Id.
, Button v. Button, 388 N.V.2d 546. 550 (Wis. 1986).

" See discussion infra Part IV.
7 See Gardner v. Gardner. 527 N.W.2d 701 (Wis. Ct. App. 1994).
8 JotiN D. CAIA MARI AND JOSEPH M. PER.t.O. CorR~m. § 1-3. at 6 (3K ed.. 1987)

('Most of contract law is premised upon a model consisting of two alert indiiduals, mind-
liii of their self-interest, hammering out an agreement by a process of hard bar-fining.').

: See Linda D. Elrod and Timothy B. \Walker. Family Lau in the Fih" Steat^. 27 FAt. L. Q.
515, 531 (1994) ("Fiances share a confidential, fiduciary relationship, each haxing a re-
sponsibility to act with good faith and fairness to the other, which includes lull disclosure
prior to execution of premarital agreements.).

If) See id.
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,t,,l decision as to what will be gained or lost by entering into the

Imposing such a duty on the parties to an agreement necessi-
tates a discussion of the inherent tension between the duty to dis-
( lose, on one hand. and freedom of contract, on the other. Both
principles are supported by valid policy arguments: however, in the
case of premarital agreements, a delicate situation arises. Parties
otght to be able to contract freely, reg-ardless of whether the bar-
gain appears wise, unwise, profitable. or unprofitable to an out-
sider.1'2 Furthermore, parties to an agreement should be free from
the heavy-handed benevolent paternalism implicit in the imposi-
tion of limitations and requirements on prix-ate agreements. Such
rules often suggest that one party is intellectually weaker and less
capable of protecting his or her own interests. Placi-ng a duty to
disclose upon the parties to a premarital agreement, however,
serves not only to protect the non-drafting party, but also imple-
ments an aspect of efficiency in the process of executing the agree-
ment.' The tension between the duty of disclosure and the
freedom to draft a contract according to one's own wishes provides
an instrumental focus for a discussion of the benefits and draw-
backs of each policy as they concern premarital agreements.

This Note traces the case history and present standing of pre-
marital agreements in Visconsin. and ultimately takes issue with
the goal sought by requiring full and fair disclosure: Is the purpose
to provide for an equitable or agreeable [potential] parting of theways, or is the requirement merely - tool ofjudicial efficiency used

t insure contractual enforceability? The cases illustrate different
outcomes based on unclear guidelines for drafting and enforce-
ment."' Such methodology results in ambiguous rules of law as
well as arbitrary results. This Note suggests that the state asserts its
right to enforce its moraljudgment by intruding upon marital rela-
tions and personal transactions under the guise of contract law,
tising arbitrary rules based on subjectivejudicial preferences to en-
force or invalidate a premarital agreement. Rather than strict ad-
herence to the drafting and enforcement guidelines set forth by
the Uniform Premarital Agreement Act, the Supreme Court of Wxis-
consin has devised a method for enforcing premarital agreements

:lat-s 0 ,. Vvmu,on.jr-. Armtotafion. hIieiut lw~owI ete} 'lr+'~p (A.,wda%.
;,n,,,, i /w A ;r ag I'ernawal ,, td t ,. 3 A-I R. It 39-1. 413 11993) (citing -I AI t  z, 2nO.
Iubntnd and It'qf" .297 11995)).

I!.'r p'nll Sd Wl Vill ilon. h-,,de-r yJ ( a''dla. G 0 n , t! .Q 36.( 11"21
1" Fil an oerview of treedom of C. ontrac'ls decilinng -- end In -11e tovenslen h tt'I IIIln v.

xee gentri.lk. (C\I.\\IXRI .Nici P R11 I o. 0t/Irr one 8
I ,,, Art di,,i% ion infra Parts Ill. IV.

1 9m8
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ha'ed on general rules of contract law. combined with he require-
ment of' 'meaningful choice.' '5 The regulations produced by the
Wisconsin Supreme Court's decisions are pioneering in their abil-
itv to simultaneously accommodate fairness and practicality. how-
ever: these guidelines are often applied subjectively and
ambiguously by the lower courts. Finally. this Note endorses a
method of analvzing premarital agreements based on the concept
of nanngful choice, as suggested by the Supreme Court of Wis-
consitn. Such a method of reasoning promotes the fundamental
principles of fairness, upon which a duty to disclose is based, while
not detracting from the sound policy of freedom of contract.

11. FR LI)oxt- OF CONTRAT: PERSONAL LIBERTIES AT THE EXPENSE
OF PROPERy .N'D ECONOMIC Rci.rirs? "The freedom of

contract dogma is the real hero or villain . . . 16

Before discussing the actual enforceabilit, of premarital agree-
ments, it is first usefil to grasp an understanding of the reasons
behindjudicial decisions upholding or striking down certain agree-
ments. The reasoning behind judicial rulings regarding premarital
agreements is based largely on two policies: the demand that par-
ties to a contract deal fairly with each other, and the desire to en-
sure that parties may contract freely according to their own
wishes.' 7 Most decisions fall into the category of 'fairness' (with
the courts policing the terms of the agreement), or freedom of
contract (with the courts taking an objective position and uphold-
ing a contract despite its apparent unfairness to one of the parties).
This is not an ideal way of creating law, as some rulings ine"itably
seem subjective and in favor of fairness at the expense of fieedom
to create the agreement one desires, while other decisions appear
uljust and uphold the right to contract freely at the expense of
requiring fair dealing between the parties. Decisions concerning
premarital agreements seem to beg the question: must f-eedom of
contract he championed at the expense of eliminating, if not a fair
outcome between the parties, at least a fair dealing when creating
the agreement? The tension between the competing policies of
freedom of contract and the rules implemented to insure fair deal-
ing and procedural ftirness in creating agreements is the most
problematic issue surrounding the enforceability of premarital

17Sre, BuItion %. Buttonll. 388 \.W%2d 546. 551 (WVis. 1986).
'" Frietnch Ke ser. ('ntratL q/ Adhusun-Some "lor'}ht AuImi Freedom of Contract. 43

On _t %i. I.. Rrx N1fl29. 6)39 I t9-13)
1'i ",, di,,cuv ,Sion i lfrart:1 IV.

[Vol. 5:79
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agreement%." Therefore, a discussion of these competing policies
is a necessary precursor to an examination of the topic.

Historically, American judges and legislators have staunchly
supported freedom of contract-' It is important to recall that the
topic of this discussion concerns only the problematic contractual
obligations arising from premarital agreements. Several historical
arguments in favor of the freedom of contract deal with employ-
ment regulations. civil rights laws, and other topics unrelated to
the subject at issue here.2 This Author favors freedom of contract,
and this opinion is woven throughout the Note's discourse.-

Freedom of contract serves to benefit the parties to premarital
agreements in several ways. First, parties to premarital agreements
are contemplating the execution of a contract. Parties to an) con-
tract have both the right and the responsibility to negotiate freely.
This freedom reflects the existence of privacy rights and individual
autonomy Within society,.-2 Second, man) of the mechanisms of
premarital agreements, which will later be discussed in an examina-
tion of contractual fairness, are so vague, and applied on such an
ad hoc basis that they, encourage subjectivity while illustrating dis-
cretion in judicial decision-making abilities, rather than the pro-
motion of fairness between the parties. The subjectivity and

18 SYg'nteralls. Paul (. Haskell. "eaching.1foraI.4nalysis In Lau' Shool, 66 N rltu DANr L-
Rx . 1025. 1048 (1991).

.The autonomy of the individual. specifically freedom to contract. was restricted
in the interest of a fundamental societal good. In the case of the premarital
agreement. there %,-a.s also a paternalistic element in the restriction of auton-
omy: the state ,-,as protecting a prospective spouse from making an imprtdent
decision affecting the remote future in circumstances where pressure,% were
likely to exist.

Id.
19 Se" Caroline R. Fredrickson, Freedom of Contract andu the R,-medy of Forced Hiring: A Com-

parati'e Asseasment (f Gennan and American Anti-Discrimination Law. 4 j.1- & PotC' 1. 5
(1996). See aLso, Justice Rufus Peckham's discussion of freedom of contract in Algn'er v.
Louisiana. 165 U.S. 578. 58-93 (1897), stating that people ought to be free to choose
which contractual relationships they wish to engage in.

20 See l.ochner v. NewYork, 198 U.S. 45 (1905) (striking down a statute regulating max-
initun work hotrs and stating: "There is no reasonable ground for interfering with the
liberty of a person or the right of free contract.-). But see id. at 65 (Harlan,J.. dissenting)
("There is a liberty of contract which cannot be violated. [but] is subject to [reasonable
police regulations.-). In latter years. the Court expanded on Justice Harlan's reasoning:

Under our form of government the use of property and the making of con-
tracts are normal matters of private and not a public concern. The general rule
is that both shall be free from governmental interference. But neither property
right. nor contract rights are absolute: for government cannot exist if the citi-
zen may at will use his property to the detriment of his fell ows, or exercise his
freeIotn of contract to work them harnn.

Nebbia v. New York. 291 U.S. 500, 523 (1934) (citations omitted).
21 However. ats the title of this Note suggests, such arguments are confined to the de-

hate rcgarding premarital agreements.
22 Fo t bricf (hi.cussi..n of sovereign and the hunman s-ill a related to contract law,

see C ,\t X9t AxND Pt Rt t o. upra note 8. at 7-11.
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discretion inherent in judicial decisions purportedly favoring con-
tractual fairness ultimately serve to render those decisions unfair
simply because of the high level of judicial subjectivity. The fact
that academic arguments favoring contractual 'fairness' are often
defeated by unfair outcomes in the cases themselves provides one
more reason to seriously consider and embrace the benefits of a
freely negotiated agreement.

Contracts provide a form of private governance and a way of
regulating activities and transactions among and between individu-
als wvithout the formidable, interfering, and benevolent paternal-
ism of government control.23 The principle of freedom of contract
reflects a society in which individuals are capable of and allowed to
think and act for themselves:

Thus freedom of contract does not commend itself for moral
reasons only: it is also an eminently practical principle. It is the
inevitable counterpart of a free enterprise system. As a result,
our legal lore of contracts reflects a proud spirit of individualism
and of laissez faire This is particularly true for the axioms and
rules dealing with the formation and interpretation of contracts,
the genuineness and reality of consent. Contract- the lan-
guage of the cases tells us- is a pri-ate affair and not a social
institution. The judicial system, therefore provides only for
their interpretation, but the courts cannot make contracts for
the parties.... A person is supposed to know the contract he
makes.'

Ideally, each party to an agreement has the right to negotiate and,
ultimately to decide to walk away from the proposed agreement if
its terms and provisions are unsatisfactory.25 Ultimately, freedom
of contract reflects the existence of individual freedom. 21 It fol-

"2 See Ugo Mattei, The Comparative Laon and Economics of Penalty Clauses in Contracts, 43
A Co.j. Gont,. L 427, 443 (1995) (recognizing -contracts as means of privatejustice alterna-
tive to statejustice"); Adam B. Seligman, Individualism As Principl" It's Emergence, Institution-
aliation, and Contradictions. 72 iD. L. J. 503, 508 (1997) (stating that the "[f]reedom of
contract, for example, exists exactly to the extent to which such autonomy is recognized by
the legal order.") (citing 2 M.A\ NVtmER. EcoNosMY AND Soct n: AN OtLiuNE oF 1,,-ERPRE-
"rIV5 SoCiot.ocv.- 698 (1978)).

24 Kessler, supra note 16. at 630.
25 Id. (stating that -[elither party is supposed to look out for his own interests and his

own protection .... Everyone has complete freedom of choice with regard to his partner
in contract .. .

• ,1 See id. at 640 (noting that freedom of contract is the most significant symbol of indi-
vidulal rights in contract law and endorsing such freedom because. society believed that
individual and cooperative action left unrestrained in family, church and market would
not lessen the freedom and dignity of man but would secure the highest possible social
justice.-).

[Vol. 5:79



FAIRANESS vs. FREEDOM

lows, then, that suppression of freedom of contract ultimately re-
sUIts ill the suppression of individual freedom.

Arguably, the interest in freedom of contract prevails over any
compulsory requirements derived from a confidential relationship.
If one's concern is the loss of protection granted by the duties in-
herent in confidential relationships, one can simply refuse to sign
the agreement. It is not inappropriate for courts to call upon indi-
viduals to protect their own interests and take personal responsibil-
ity for their agreements.

There is an implied covenant of good faith and fair dealing in
contractual relationships; " 7 similarly, the duty of disclosure is re-
quired where the drafting and execution of premarital agreements
is concerned.' As will later be discussed, a duty of disclosure arises
from the unique personal relationship between parties to a pre-
marital agreement.2 9 However, the cases that follow indicate that
this requirement, arising from a desire to promote substantive and
procedural fairness, is vague and its applicability and definition are
left to the discretion of the courts:") Such vagueness, leading to
subsequent increases in judicial discretionary power. creates a sub-
jectivity in determining the enforceability of premarital agree-
ments. :  Limitations on contractual freedom in premarital
agreements arise from public l)olicy bases as the states purport to
possess a special interest in marriages, families, and marriage
agreements. :2 Yet the abstract notion of promoting public policy is
frightening simply because it is so abstract and vague. Before prais-
ing a rule which supposedly stands on public policy, one must first
seriously question the reliability of this concept. As Professor
Corbin commented:

What is "public policy" and who knows what it requires? Does a
judge know this, merely by virtue of becoming a judge? Does an

27 See C.\I.-\MI\RI AND PERILLO. supra note 8. §§ 11-38, at 509 ([lI]n every contract there
exists an implied covenant of good faith and fair dealing.-) (citing Kirke Ia Shelle Co. v.
Paul Armstrong Co., 188 N.E. 163. 167 (N.Y. 1933): RFs'ATrE.\1E>N-r (St:oN) OF riiE .\w oF
C() Nr,\t(.Ts § 205 (1981)). See also. Oliver Wendell Holmes,rA Contextual Study of (o:ninn'¢ial
Good Faith: Cood-Faith Disclosure In Oontrart Formation, 39 U. Pirr. lRrv. 381.384 (1978).

28 See discussion infra Part IV.
2 See Button v. Button, 388 N.W.2d 546. 551 (Wis. 1986). See aLsojudith T. Younger.

PB:srsetnives On AntenutialAgreentents. 40 Rt";iRs .. RF'. 1059. 1073 (1987-88) (noting that
prospective spouses are free to contract as long as public policy is not violated).

:1(n See discussion infra Parts 11, IV.
: See Tina Boudreaux, AlkA1pinr v. McrAlptne: The Louisiana Supreme Coutn Reerses Its

Stane on Anlenuptial WaIhers of Permanent Alimony. 71 Tt-t.. t. Ri-x'. 1339. 1357 (1997) (not-
ing that the dilemma of fairness in antenuptial agreements is not easily solved. particularly
because -too many risks are associated with determining which situations cross the amor-
phous lines of fairness . . .. . -).

:12 Se Button. 388 N.W.2d at 550. See aano Younger. supra note 29. at 1073.

19981
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administrative officer or commission? Do the men consfiwtittng
a legislature or a Congress? All of these persons have more or
less power to make declarations of public policy and to make
those declarations effective to the advantage or the detriment of
their fellow men .... The loudest and most confident assertions
as to what makes for the general welfare and happiness of man-
kind are made by the demagogue and the ignoramus.... When
the alidity of a contract is in issue before a court, thejudge is
obliged to make decision [sic] whatever the degree of his igno-
-ance or wisdom. 3

Because the requirement of fairness is abstract and ambiguous in
premarital agreements, the enforceability of such agreements is
judged by subjective standards. By definition, a requirement that is
ambiguously applied according to subjective standards cannot pro-
mote fairness. It follows then that such standards, because of their
vagueness, fail to promote fairness while simultaneously detracting
from the parties' freedom of contract."'

Opponents to freedom of contract argue that parties to pre-
marital agreements seldom occupy equal bargaining positions. Ac-
cording to such arguments, freedom of contract allows one person
to use the agreement as a way of pushing the other party into a
corner. The courts, however, do not apply a bright-line rule in de-
termining the enforceability of premarital agreements. The rule
followed by the Wisconsin courts states that "[tihe law prestmes
marital property agreements are presumed to be equitable," :' and
a determination of whether or not the agreement is equitable rests
with the discretion of the trial court."; Judicial discretion is detri-
mental in premarital agreements for two reasons: discretion allows
subjectivity in determining the enforceability of certain agree-

3"1 6A As'wi LIt'N CORBtIN. x ON ON CoN'rPV\rS § 1375. at 10 (West Publishing
Co.. 1962).
a' See generally. lefrrcy Evans Stake. Alnndatmy Plannng for Divore. 45 V',No. L. Rv\. 397

(1992).
Eiforcemenit of premarital agreements would serve the ends of fairness as well
as efliciency. One aim of the law of marriage and divorce is to distribute fairly
the benelits and burdens of marriage. But what is fair? It is generally fair to
hold people to freely made promises. and fair to refuse to impose duties and
obligations beyond those promises. The more important question may be: To
whom should it seem fair? It is vital that the couple thinks that obligations and
entitlements are divided fairly. Because notions of fairness vary. we will proba-
bly come closest to that goal by honoring the parties ex ante indication of what
they consider to be fair. To determine fair property division and spousal sup-
port without knowing what the parties thought is to navi"te without a
destination.

Id. at 420-21.
:G' ;ardner v. Gardner. 527 N.W.2d 701. 705 (W'. Ct. App. 1994).
.See hL

(Vol. 5:79
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menLs,:' 7 and it detracts from the individual's power to create the
most bIeneficial contract possible.

Ill. F:AIRNESS OF CoNrrAcT: LIBERT'I SUBJECt TO CERTAIN
CONSTRAINTS WITHIN A CIVIL SOCIETY

Both common sense and the facts found in the cases show
that, without certain protective measures in premarital agreements,
such as the duty of disclosure, individuals in inferior positions are
often exposed to inequitable contractual provisions. " As the fol-
lowing case study illustrates, the enforceability of premarital agree-
ments depends on the fulfillment of certain fairness
requirements."' Stating that marriage is not simply a contractual
relationship. but is also "a legal status in which the state has a spe-
cial interest,"" the Supreme Court of Wisconsin is apparently as
willing to promote contractual fairness as it is willing to supporting
contractual freedom.4" The Wisconsin courts, however, recognize
the restraint placed on premarital agreements, which arise from
the desire to encourage persons contemplating marriage to deal
with each other fairly and honestly:

The public interest requires that a financial agreement between
spouses or prospective spouses be executed under conditions of
candor and fairness. Married persons and persons about to
inarry stand in a confidential relationship and must deal fairly

:1 See Matitci, supia note 23, at 432 ("Once a legal system ha-s recognized freedom of
contract, it should naturally follow that contracts regularly entered into by the parties will
he strictly enforced. Changing the rules of the game . . .encourage[s] speculative litiga-
tion with increasing social costs, and before courts which are already overwhelmed with
work.-)

:11. S.e Kevin M. Teeven, Decline of Freedom of Contract Since the hEImergence of the AlodeMn
Busine Corporation, 37 S-r. I.ouis U. Lj. 117, 126 (1992) (recognizing that judicial attach-
ment to freedoin of contract supports objectivity, but the policy of freedom of contract can
Ie hostile for parties who lack bargaining power and are therefore forced into transactions
they neither negotiatec' nor had the capacity to understand).

, See Younger. supa note 29, at 1073.
ti, Button v. Button. 388 N.V.2d 546, 550 (Wis. 1986).
ii See id. (stating that "[tlhe parties are free to contract, but they contract in the shadow

of the courts obligation to review the agreement on divorce to protect the spouses' finan-
cial interests on divorce.-).

The courts continue to uphold the %-alidity and enforceability of prenuptial
agreements if certain standards of fairness are met. Litigation in this area per-
sists. however, as the courts define and interpret these sta- "Irds. The Wiscon-
%in Supreme Court. in its opinion in In re Button, 131 V, .2d 84. 388 N.W.2d
5-16 (1986). held that a court should examine whether there w%,Ias a fair disclo-
stre of each spouse's financial status, whether the agreement was entered into
solu-t.arilv, and whether the substantive provisions were fair. "

Dorisjonas Freed & Timothy B. Walker, Family Lan' in the Fifty States: An Overview. 21 FAm.
I.. Q. -117. 430 (1988).
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with each other. Fair and reasonable disclosure of financial sta-
tus is a significant aspect of the duty of fair dealing. 2

It has been argued that limits on freedom of contract need not
place limits on the efficiency of contractual execution or enforce-
ability." The duty of disclosure, arising from the confidential rela-
tionship of the parties, is one limit placed on contractual freedom
in premarital agreements. 4" Perhaps such a requirement need not
be unnecessarily oppressive, and its implementation does not auto-
matically detract from the individual liberty inherent in the free-
dom of contract.15

As mentioned above, parties to premarital agreements do not
deal at arm's length. " Certain fairness standards exist as a logical
extension of the confidential relationship between prospective
partners.1 7 The factors included in the assessment of fairness in-
clude not only issues of disclosure,48 but also other considerations
such as the parties' respective experience in business affairs, and
whether the agreement would have affected the parties' feelings
toward each other.'"'

However, the criteria used to determine the contract's inher-
ent fairness often obscure the goal of ensuring contractual fairness.
The case of Gardner v. Gardne5 " provides a clear example of the
way courts can misuse' or misconstrue the requirements imple-
mented to provide fair contractual dealings. In upholding the pre-
marital agreement, the Court of Appeals of Wisconsin stated that,

42 Button. 388 N.W.2d at 550.
• See generally, MuC11A:t TREmti.COCK. THe. LmIITS oF FREEDOM OF CO.XTRACT (1993).
. See Lawrence E. Mitchell, T1heNakedErnperor: A Corporate Lawtyer Looks at RUPA "sJI7duci-

a " Pronisions, 54 WAsh. & I.e.tF L. RE'. 465. 472 (1997) (-The laws dealing with one of the
ultimate fiduciary relationships. marriage, and particularly antenuptial and settlement
agreements, are generally governed by some form of a fairness test . ").

'.- See Mattei, supra note 23. at 430 (-In general, contract law endeavours to forbid
behaiours that create externalities either between the parties or to third parties. Contract
law seeks to create an efficient legal structure ... which (toes not necessarily grant com-
plete freedom.-).

46 SeeYotnger, supra note 29, at 1074 (explaining that parties to premarital agreements
"are in confidential relationships that call for good faith, candor, and sincerity in all mat-
ters connected with the agreement.).

-17 The inquiry into voluntariness begins as a common law review for fraud, overreach-
ing. or sharp dealing but probes deeper than the similar inquiry made in cases of ordinary
contracts." Id. at 1075.
•18 See Stephen W. Schlissel, Negotiation and Drafting Considerations, 184 PR.xc. L.Aw INsT.

51.53 (1989) ("The single most important practical consideration in drafting a premarital
agreement is full and complete disclosure. Such disclosure has been accepted as the prac-
tical equiv-alent of substantive fairness.").

49" See Gardner v. Gardner, 527 N.W.2d 701. 706 (Wis. Ct. App. 1994) (premarital agree-
ment held enforceable because -Dianne's conduct demonstrates that specific knowledge
of William's assets and finances was not an important component of her decision to marry
William.").

ti Id.

[Vol. 5:79
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despite the obvious lack of full disclosure, "Dianne's conduct dem-
onstrates that specific knowledge of William's assets and finances
was not an important component of her decision to marry Wil-
liam."5 Arguably,just because the value of William's assets was not
important to Dianne personally (i.e. she would have married him
regardless of his net worth) does not mean that full financial dis-
closure was not important in determining the enforceability of the
agreement. Each party will be held to the terms of the agreement,
whether or not those terms are an 'important' factor in their deci-
sion to marry, and therefore each party should have information
regarding the specific provisions of the contract. Another criticism
of the 'fairness of contract' approach taken by the Wisconsin
courts for examining con tracts can be found in In re Estate of Knip-
pel,5 2 where the Suprc. - Court of Wisconsin held that an agree-
ment's enforceability can hinge either upon disclosure, or upon a
fair provision for the contesting party.5' However, allowing the
court to decide whether the agreement is enforceable based on the
'fair provision for the contesting party' exploits the policy of fair-
ness of contract as a way of allowing the court to make a value
judgment based on subjective and amorphous concepts of 'fair-
ness' along with a great deal of judicial discretion.

'Fairness of contract'- sounds like a fabulous theory to follow
when drafting and enforcing contracts. However, a determination
of what is fair often arises from a variety of subjectively derived cri-
teria, depending on the provisions of each agreement and the cir-
cumstances surrounding the parties to that agreement.
Subjectivity can only serve to confuse the points at issue in deter-
mining whether or not an agreement ought to be enforced.

IV. ANTENUPTIAL CONTRACTS IN WISCONSIN: A CASE HISTORY OF

THE DUTY OF DISCLOSURE

This section will trace Wisconsin's case history of premarital
agreement litigation, focusing in particular on the problematic re-
quirement of disclosure. Most courts hold parties to antenuptial
agreements to be in confidential relationships and require a disclo-
sure of assets prior to execution of the agreement,54 and mostjuris-

51 M. at 706.
-'2 96 N.W.2d 514 (Wis. 1959).
:5a h
-" See Button v. Button, 388 N.W.2d 546, 550 (Wis. 1986) ("Fairness in procurement

depends on two factors: whether each spouse makes fair and reasonable disclosure to the
other spouse of his or her financial status, and whether each spouse enters into the agree-
ment voltntarily and freely."). See ato Younger, supra note 29, at 1074.

1998]



90 CkRDOZO WOMEN'S LAW JOURNAL

dictions require full disclosure of assets in order for a premarital
agreement to be considered valid.5"5 In order to establish that
there has been proper disclosure, the agreement usually either
contains a clause signed by the parties stating that full disclosure
has been made, or includes an actual listing of each party's assets.56

Some jurisdictions, including Wisconsin, have held that disclosures
need not be exact, 57 and several courts have also established ap-
proaches allowing actual or constructive knowledge of the other
party's assets as a substitute for full disclosure.58 Furthermore, a
part), to a premarital agreement is not required to seek inforna-
tion regarding the other party's assets.5 9 Often, the enforceability
of premarital agreements depends upon the procedural fairness of
the contract's execution, with disclosure of assets being the most
problematic issue.'

Wisconsin's first response to the disclosure issue in deciding
the validity of premarital agreements occurred in 1959 in In re Es-
tate of KnippheL The case involved a suit brought by the second
Mrs. Knippel against the estate of her deceased husband to set
aside their antenuptial agreement because Mr. Knippel had failed
to fully disclose his net worth.12 According to Mrs. Knippel:

, See Ortel v. Gettig. 116 A.2d 145 (Md. 1955) (finding that confidential relationship
arises between parties engaged to be married, requiring full and truthful disclosure of
wealth); In re Estate of Benker. 331 N.W.2d 193, 196 (Mich. 1982) (duty of full disclosure
required): Simeone v. Simeone, 581 A.2d 162, 167 (Pa. 1990) (requiring "full and fair"
disclosure of the parties* financial positions). See also UNIt. PRE.MAtRrrAL AGREEMENr Acr
(UPAA) (1983) (declaring '(a) premarital agreement is not enforceable if the party
against whom enforcement is sought proves ... (he or she) was not provided a fair and
reasonable disclosure of the property or financial obligations of the other party."). See
generally. James 0. Pearson. Jr., Annotation, Failure to Disclose Extent or Value of Property
Owned as Ground for Avoiding Premarital Contract, 3 A.L.R.5th 394 (1993).

,6 See Pearson. supra note 55.
-7 See Matuga v. Matuga, 600 N.E.2d 138 (Ind. CL App. 1992) (transfer den. Dec. 15,

1992); In re Estate of Broadie. 493 P.2d 289 (Kan. 1972); In re Estate of Peterson, 381
N.W.2d 109 (Neb. 1986); Hengel v. Hengel. 365 N.W.2d 16 (Wis. CL App. 1985).
5 See Hughes v. Hughes, 471 S.W.2d 355 (Ark. 1971); In re Marriage of Ross, 670 P.2d

26 (Colo. Ct. App. 1983): In re Marriage of Sokolowski, 597 N.E.2d 675 (I11. App. Ct. 1992)
(holding that inlbrmation from friend that husband "probably w,.as worth more than
S100,000" wa-.s adequate substitute for disclosure); In re Marriage of Sell, 451 N.W.2d 28
(lowa Ct. App. 1989); In re Marriage of Knoll, 671 P.2d 718 (Or. Ct. App. 1983).
-,11 This does not, however, mean that a party may ignore information regarding the

other party's assets simply because it came from an indirect source. See Ryken v. Ryken,
461 N.W.2d 122 (S.D. 1990): In re Marriage of Cohn, 569 P.2d 79 (Wash. Ct. App. 1977);
Hengel v. Hengel, 365 N.W.2d 16 (Wis. Ct. App. 1985); Button, 388 N.W.2d at 546 (recog-
nizing rule); Schumacher v. Schumacher, 388 N.W.2d 912 (Wis. 1986) (finding that in-
dependent knowledge of each other's financial assets satisfies disclosure requirement as
long as independent knowledge is not merely a general knowledge).

1;o See Schlissel, supra note 48, at 53 (-The single most important practical consideration
in drafting a premarital agreement is full and complete disclosure. Such disclosure has
been accepted as the practical equivalent of substantive fairness.").

02l 96 N..2d 514. (Wis. 1959).
62_ Id. at .519.
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the matter of a pre-nuptial agreement had never been discussed
before the day it was signed; she saw the agreement only for
about twenty minutes before she signed it; she was not given a
copy at that dtne; she did not think she needed legal counsel; he
told her the purpose of signing the agreement was 'so you will
be well taken care of; so you'll get your one-third' and 'so his
own children wouldn't cheat me out of it- 6

Relying on precedent, the Supreme Court of Wisconsin found that
a lack of disclosure is not dispositive in determining the enforce-
ability of premarital agreements, but rather the party contesting
the agreement must prove the existence of fraud unless the agree-
ment's terms "are so manifestly inadequate as to give rise to a pre-
sumption of fraud."" The Wisconsin Supreme Court further
concluded by supporting a rule requiring either full disclosure or,
alternatively, a reasonable provision for the party contesting the
agreem en t.11

At first glance, the rule established by In re Estate of Knippel
(either disclosure, or fair provision for the contesting party) is eq-
uitable and based on sound policy. The court seems to state that
insuring fairness in premarital agreements is the ultimate goal, but
two problems arise from such an assertion. First, the term "fair-
ness" describes a subjective concept. Should the courts engage in
the business of examining the relationship of a married couple and
subsequently rule on the terms included in a private agreement?
Such a question relates to the previous discussion of contractual
fairness in premarital agreements. 61 Is it sound policy for a court
to make a substantive ruling, not on the fairness of the contract's
terms, but on the fairness of the actual provisions of the agree-
ment? The court does not discuss (either by attacking or support-
ing) the circumstances surrounding the agreement's execution,
such as the fact that the wife was not forewarned she would be
presented with a premarital agreement, that she saw it for only
twenty minutes before signing it, or that she did not have the bene-
fit of counsel's advice."7

Such problems lead into the second basis for this decision's
unsound policy, violation of the parties' rights to contract freely.

1 hi at 516.
64 1cL (citing In re Estate of Koefller, 254 N.W. 363 (Wis. 1934)).
65-, See id. at 519 (recognizing In re McClellan's Eszate, 75 A.2d 595, 597 (Pa. 1950),

which held the validity of antenuptial agreements depends on one of two factors: -[a]
reasonable provision for the wife, or in the absence of such provision, a full and fair disclo-
sure to the wife of the husband's worth ... ").

I'll See supra notes 31-53 and accompanying text.
67 See Knippel 96 N.W.2d at 516.
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Ruling on the fairness of a contract's provisions detracts from one
of the most basic principles of contract law: that parties are free to
deal in any way they choose, whether or not the bargain appears
unwise or unprofitable to an outside party. Such a discussion of
freedom of contract - or freedom to engage in an unwise agree-
ment - leads us back to the problem of disclosure arising from
the confidential relationship of the parties, which places a limit on
the freedom of contract.

In choosing to permit the undefined "fairness" standard as an
alternative to full disclosure of assets between two parties engaging
in a premarital contract, the Supreme Court of Wisconsin is actu-
ally controlling an area which should belong to the privately con-
tracting parties. In deciding what is and is not fair for privately
contracting parties, the Court endorses both subjectivity and pater-
nalism in the area of premarital agreements. If the court wishes to
provide for fairness when dealing with premarital agreements, the
best way to do so is to provide solid guidelines for the execution of
such contracts. The terms ought to be easily understood, parties
should be represented by separate counsel' 8- or at least be given
the time to seek counsel's advice if they desire, and full disclosure
of assets owned and assets to be divided or withheld ought to be
required. Such rules obviously conflict with the parties' abilities to
bargain freely, but not so much as in the case where the parties
draft an agreement which the court later subjectively decides is fair
or unfair. If the parties' abilities to bargain freely must be limited,
as such limitations appear to be a necessary evil in order to support
some concept of fairness,"9 that concept of fairness should not be
abstract and subjective, but should rather be determined by guide-
lines the parties can follow when drafting the agreement.

In 1977, Wisconsin enacted a statute addressing the enforce-
ment of premarital agreements. 70  The statute states that no pre-

118 See Note, Planningfor love: The Politics of Prenuptial Agreements, 49 Sr.N. 1.. REv. 887
(1997).

"0 Citing the Wisconsin statute which allows partners to reach their own agreements
concerning financial matters, and requires the court to presume v-alidity of such agree-
ments, provided the agreement is equitable, the Wisconsin Supreme Court stated:

Sec. 767.255 (1I), however, sets forth a competing public policy. While Sec.
767.255(1 1) embodies the public policy of freedom of contract, it also empow-
ers a divorce court to override the parties' agreement if the agreement is ineq-
uitable. This latter policy reflects the unique role of the marriage contract in
society. Marriage is not simply a contract between two parties. Marriage is a
legal status in which the state has a special interest.

Button v. Button, 388 N.W.2d 546, 550 (Vis. 1986) (citing Wis. STAT. A.-x., § 767.255 (11)
(1983-84)).

70 See Wis. SrA'r. ANN., MARRLAGE ANt) F,\.inx, § 767.255 (11) (West 1997). The full text
of the statute states:
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marital agreement shall be valid where the terms are inequitable as
to either of the parties; however, the court will presume premarital
agreements to be equitable to both parties.7 Seven years after the
statute's enactment, the Court of Appeals of Wisconsin addressed
the scope of the disclosure requirement in Hengel v. Hengel.72

Barbara Hengel contested the validity of her premarital agree-
ment, on the basis that it was inequitable. 3 The parties married
when Barbara was twenty-five and Joseph, her husband, was forty-
one.7t The court found the following facts significant: both parties
had children from previous marriages, they had lived together for
one and one-half years, the marriage had occurred at Joseph's re-
quest, Barbara had been employed by Joseph's business, Barbara
comes from a wealthy family, she is "moderately sophisticated in
financial matters," and she was aware before her marriage that Jo-
seph would demand a premarital agreement. 5 The Court ex-
amined the circumstances surrounding the agreement in order to
determine the substantive and procedural fairness, and ultimately
upheld the agreement.75 As to the substantive fairness of the provi-
sions, the court determined that Barbara left the marriage with
more assets than she possessed before the marriage, and presuma-
bly also took into account the fact that she came from a wealthy
Famil)'.7 7 As for the procedural fairness, the court concluded Bar-
bara was aware she would be asked to sign a premarital agree-
ment,7 8 she signed the agreement voluntarily, was somewhat

Any written agreement made by the parties before or during the marriage con-
cerning any arrangement for property distribution; such agreements shall be
binding upon the court except that no such agreement shall be binding where
the terms of the agreement are inequitable as to either party. The court shall
presume any such agreement to be equitable as to both parties.

hi. See also. Bibelhausen v. Bibelha~asen. 150 N.W. 516, 520 (Wis. 1915) (establishing that,
prior to enactment of the statute, husband and wife were free to execute contracts con-
cerning their rights with regard to the other's assets); Oesau v. Oseau's Estate, 147 N.W.
62, 64 (XWis. 191,1) (same).

71 See§ 767.255(11).
72 365 N.W.2d 16 (Wis. Ct. App. 1985) (holding premarital agreement valid where con-

testing spouse possessed only approximate knowledge of other spouse's property).
7:1 See id. at 17 (Barbara was allotted -'all household furniture and furnishings, dishes,

silverwarejewelry and any and all other ofJoe's personal effects and possessions.'" as well
as one car not more than three year- old, but not including cash, bonds or stocks.).

7.1 See hi.
75 See id.
71 See id. at 17-18.
77 See id. at 17.
78 See id. at 20. Joseph, however, admitted that on the day they were leaving to be

married in Las Vegals. and while Barbara's mother and father were waiting to go to the
airportJoseph demanded he would not leave "until or unless the contract was signed." Id.
Other facts show that Barbara was presented with a premarital agreement several weeks
before the wedding, that she was advised by counsel not to sign, and that she successfully
negotiated several changes in the provisions of the agreement. See id. at 17.
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knowledgeable in financial matters, and apparently knew, although
not from any disclosure made by her husband, of Joseph's assets
before agreeing to the contract.79 The Wisconsin Court of Appeals
determined that evidence of disclosure need not be included in
the actual agreement, and that the parties to the agreement need
not actually disclose their assets to each other, as long as the parties
have independent knowledge of each other's assets.8"

There are two very problematic issues regarding the Hengel de-
cision. First, the Court of Appeals of Wisconsin, in its first case
determining validity of premarital agreements under the statutory
requirements, decides that the contesting spouse need only have a
general and approximate knowledge of the other spo- se's assets. 81

The applicable statute presumes the validity of premarital agree-
ments, as long as they are equitable.82 In emphasizing the signifi-
cance of equitability, but offering no definition of the term, the
Wisconsin legislature ultimately leaves the determination of what
constitutes equitability to the courts. However, tie Hengel Court
seems equally unwilling to define the terms of equitability. The
Court in Hengel requires a fair provision for the non-drafting
spouse, or disclosure of assets, or some general knowledge of the
other spouse's property.8" The Court appears to limit somewhat
the parties' ability to contract freely, yet the Court does not specifi-
cally favor contractual fairness. The party drafting the agreement
can opt to execute the agreement fairly, either by providing a rea-
sonable portion of the estate for the non-drafting party, or by nego-
tiating in good faith and disclosing his or her assets to the non-
drafting party."4 However, the drafting party has one further op-
tion: he or she can base the validity of the agreement on some
outside information that the non-drafting party supposedly pos-
sesses regarding the assets to be divided.8 5 Requiring that a reason-

79 See id. at 17.
" See id. at 20 (stating that Barbara w-as somewhat knowledgeable in financial matters,

and "had independent knowledge of the substantial size ofJoseph's estate before the mar-
riage"). The court finds it important that Barbara knew of her husband's assets before the
marriage, Id. This statement is somewhat problematic in terms of procedural fairness be-
cause one would expect Barbara's independent knowledge of any assets must occur prior
to signing the agreement, rather than prior to the marriage itself. See, e.g., Del Vecchio v.
Del Vecchio, 143 So.2d 17, 20 (Fla. 1962) (The Florida rule, applied by Wisconsin, is that a
valid premarital agreement "contemplates a fair and reasonable disclosure to the wife,
before the signing of the agreement, of the husband's worth, or, absent such disclosure, a
general and approximate knowledge by her of the prospective husband's property.").

81 Hengel 365 N.W.2d at 20.
82 Id.
ws Id
8.1 Id.
85 Id.
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able portion of the estate goes to the non-drafting party reflects
contractual fairness.86 Requiring a fair disclosure reflects freedom
of contract, subject to the limitations placed on the parties by the
confidential nature of their relationship. Requiring only a general
and approximate knowledge of each other's assets reflects nothing
but the Court's unwillingness to reach a definite decision regard-
ing the equitability and enforceability of premarital agreements.

There is also a second problem with the Court's decision: the
implicit benevolent paternalism directed at women. The agree-
ment's validity hinges upon "a fair and reasonable provision
therein for the wife."8" This requirement implies first that the wife
will not be the party drafting the agreement, and second that
either the husband or the court must insure a fair provision for the
wife, presumably due to the Court's lack of faith in the wife's own
ability to insure a fair outcome for herself. This decision illustrates
one of the most problematic issues regarding the subjective princi-
ple of contractual fairness: implicit in its application is the notion
that one of the parties to a premarital contract- specifically, the
female party- will not possess the intelligence or capability to pro-
tect her own interests. Even more problematic is the Court's illogi-
cal extension of this notion: that due to the woman's inability to
provide for herself, the court must provide for her according to the
court's indefinite, subjective interpretation of "fairness." '

One year later, the Supreme Court of Wisconsin more directly
addressed the disclosure issue based on a policy of contractual fair-
ness in Button v. Button.89 For the first time, the Supreme Court
addressed the question of what constitutes an "equitable agree-
ment" under the relevant statute. 90 The Court established the fol-
lowing requirements concerning the equitability, and hence
enforceability, of premarital agreements:

an agreement is inequitable under sec. 767.255 (11) if it fails to
satisfy any one of the following requirements: each spouse has
made fair and reasonable disclosure to the other of his or her
financial status; each spouse has entered into the agreement vol-
untarily and freely; and the substantive provisions of the agree-

86 Of course, such a requirement is reminiscent of the previous discussion of contrac-
tual fairness. See supra Part Il. A "reasonable" property division is an abstract term, which
can only be determined according to subjective factors. See id

87 Henge, 365 N.W.2d at 20.
88 See Button v. Button, 388 N.W.2d 546, 551 (Wis. 1986) (-Substantive fairness is an

amorphous concept. We can set forth general principles, but the courts must determine
substantive fairness on a case by case basis.')

89 See id.
90 See id. at 548.
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ment dividing the property upon divorce are fair to each
spouse.9 ,

This decision sets out definitive guidelines for the fairness and va-
lidity of premarital agreements, and requires "fair and reasonable
disclosure," indirectly disposing of the paternalistic Hengel rule,9 2

which allows a fair provision for the wife to substitute for disclo-
sure.9 -' However, the Button court states that, "[w]here it can be
shown that a spouse had independent knowledge of the opposing
spouse's financial status, this independent knowledge serves as a
substitute for disclosure."94

Further, the Court states "[i]n determining whether the agree-
ment was entered into voluntarily and freely, the relevant inquiry is
whether each spouse had a meaningful choice."9 5 It is interesting
that the Court decided to apply the test of meaningful choice only
to the determination of whether the agreement was entered into
voluntarily. Arguably, disclosure of assets bears on whether or not
a meaningful choice could occur. If disclosure of assets has not
occurred, one cannot be fully informed of what they are gaining or
relinquishing by signing the agreement.

In Schumacher v. Schumacher,9 6 a case decided the same day as
Button, the Supreme Court of Wisconsin affirmed the substitution
of independent knowledge for a full and fair disclosure, but stated,
"independent knowledge is not a general or imputed knowledge of
the other's assets and their value."9 7 The Court, however, did note
that, "the requirement for fair and reasonable disclosure or in-
dependent knowledge is not so technical that de minimus failures to
disclose will invalidate an agreement.""s

Four years later, the Court of Appeals of Wisconsin decided
that the Schumacher rule, accepting independent knowledge, ex-

91 Id.
92 See id.
,-* See Henge 365 NAV.2d at 20. Note that the Hengel rule, wherein disclosure can be

substituted for a fair provision for the wife, implies that the wife is not intelligent enough
to make a decision arising from the disclosure. Id.
9" Button, 388 N.W.2d at 550 (the court did not decide whether a spouse may uaive

disclosure).
9! kdL at 550-51. The court then outlined factors for consideration when determining

meaningful choice, including the presence of independent counsel, adequate time for re-
viewing the agreement, and whether the parties understood the terms of the agreement
and what they were giving up or gaining by signing the agreement. Id. at 551.

9, 388 N.W.2d 912 (Wis. 1986).
97 Id. at 914-15.
q Id. at 915.
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tends to situations where the contesting party has assisted the draft-
ing party in keeping his financial records. '

Prior to and during the marriage, Josephine assisted Darwin in
keeping his financial records. She made entries in Danvin's in-
come and ledger books .... When Josephine signed the agree-
ment on March 8, 1983, Attorney Kingston told her that she was
entitled to a list of Darwin's assets. Josephine responded that
the list was not necessary because she already knew about Dar-
win's property from her work on his books."'

The Court of Appeals concluded that, "[t]he evidence'supports the
trial court's deter-mination hatJosephine was fairly and reasonably
apprised of Danin's assets." 1 ' It is unclear whether this knowl-
edge, gained from assisting with the financial records, constitutes
actual disclosure or independent knowledge substituting for the re-
quirement of full disclosure. In any case, this decision might aid in
determining what actions constitute disclosure had the Court of
Appeals not gone on to consider the wife's subjective feelings.

The trial court determined, and the appellate court affirmed,
the finding that "Josephine wanted a marriage to Danin regard-
less of any agreement or its terms," 112 and decided "[i]f a party's
conduct demonstrates that specific knowledge of the other's prop-
erty and finances is not important to the marital decision, and if
the agreement is otherwise freely and voluntarily made, we see no
sound reason why the law should later intervene and undo the par-
ties' contract."' :

Such a decision is doubly faulted. First, the Court of Appeals
seems to favor freedom of contract by stating they will not interfere
with the parties' private agreement, absent a showing of fraud or
undue influence." 4 However, in determining that one of the par-
ties would have married the other party regardless of the agree-
ment's terms, the Court is invading the privacy of the parties'
capacity to contract freely. It is neither the responsibility, nor the
duty, of the Court to determine how strongly a person feels about
marrying another. Such a determination certainly has no bearing

99 Se Greenwald v. Greenumld, -154 N.W.2d 34, 39 (Wis. Ct. App. 1990) (finding evi-
dence supports showing of fair and reasonable disclosure of financial status, despite ab-
sence of formal exchange of financial records and even though wife claims ignorance of
husband's financial value, if wife previously assisted husband in keeping his financial
records prior to and during the marriage).

i" o i L
101 See id.
102. So' id.

e3 Se id.
ll Se id.
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on the validity of the premarital agreement, as it has never been
voiced as a factor to consider when determining the agreement's
validity. Further, the Court of Appeals in Greenwald ultimately dis-
credits the concept of meaningful choice established by the
Supreme Court in Button. If meaningful choice is to be a serious
consideration in determining the enforceability and equitability of
premarital agreements, as the Button Court establishes, then a deci-
sion holding disclosure to be irrelevant due to the court's finding
that one of the parties was strongly determined to marry the other
thwarts the goal to be achieved by meaningful choice. The Green-
wald court ultimately holds meaningful choice to be an expendable
requirement, if the wife is already determined to marry the hus-
band. The Greenwald court is, in effect, stating that meaningful
choice is unnecessary. Perhaps the court has decided meaningful
choice is not needed because a woman's feelings will overcome any
factual knowledge she possesses about her partner's assets or the
provisions of the premarital agreement. That is, of course, not a
declaration the court makes in its opinion.

The Greenwald decision illustrates the problems with both con-
tractual freedom and contractual fairness in premarital agree-
ments. The court states its unwillingness to interfere in private
contracts.(n However, the court determines that Josephine had
made up her mind to marry Darwin, and the court further deter-
mines that no amount of information would have changed
Josephine's mind." 6 Why is it necessary for the court to make such
a finding? The court's decision clouds the requirement of mean-
ingful choice, and in so doing shows a problem with the limitations
placed on premarital agreements by requirements arising from a
desire to promote contractual fairness: limits on freedom of con-
tract, imposed to further the purpose of fairness, are applied am-
biguously and in an ad hoc fashion according to which
externalities strike the court as important. Such subjectivity and
-agueness act as a double-edged sword as they cannot possibly pro-

mote fairness, and yet they detract from the parties' ability to con-
tract freely.

In Gardner v. Gardner,117 the Court of Appeals of Wisconsin
made one more decision on the validity of premarital agreements.
Again, the Court of Appeals considers the subjective extent of the

105, See id. at 41. "To hold that [unequal bargaining positions alone] renders a marital
agreement unenforceable would unreasonably impede the abilities and right of parties to
both contract and marry." Id.

I()r, See id.
107 527 N.W.2d 701 (Wis. Ct. App. 1994).
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wife's intentions in marrying, and relates this consideration to a
determination of meaningful choice. Dianne was aware of the
book value of William's assets, 10 8 and such awareness was sufficient
to constitute disclosure, despite the significant differences between
book value and actual fair market value. However, the Court of
Appeals determined "that the dollar value placed on the stock was
of no significance to Dianne. Dianne was determined to marry Wil-
liam. This determination to marry overcame her attorney's advice
that the MPA (marital property agreement) was not in her best
interest and his advice not to sign the agreement.".. In effect, the
Court of Appeals is once again taking the aspect of meaningful
choice out of the hands of the wife. The Court decided that actual
disclosure of the actual value of the husband's assets was unneces-
sary, because the wife was determined to marry, regardless of such
knowledge.""

Arguably, it is impossible for the Court to know whether dis-
closure would have affected the wife's decision- because the
Court never allowed the wife the option of meaningful choice as it
was intended by the Supreme Court. The Court of Appeals states,
"Dianne herself testified that the value of William's assets was not
important to her.""' Perhaps the value of the assets was not im-
portant to Dianne, meaning it wasn't the reason she married him.
Just because the value of his assets wasn't important to her decision
to marry doesn't mean such knowledge wasn't important for con-
tractual purposes. She is going to be held to the terms of the con-
tract, whether or not those terms are important to her. She should
at least have knowledge, or the legal standing to attain knowledge,
of what the specific contractual provisions are- including what
she will gain or relinquish by signing the agreement, which necessi-
tates a disclosure or independent knowledge of the value of her
partner's assets. This is what the Supreme Court established as the
requirement of meaningful choice in Button, but in Gardner as in
Greenwald, the Court of Appeals ha. distorted and discredited
meaningful choice by deciding disclosure would not have affected
the wife's decision anyway.

108 See id. at 705.
109 U at 706.
1 ") See id.
III leL
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V. CONCLUSION: THERE'S SOMETHIN HAPPENING HERE, AND
WHAT ri is AIN'T EX-ACTLY CLEAR 12

The division between freedom and fairness in drafting pre-
marital agreements is somewhat of a contractual valley of death for
the parties involved. If one sides with the freedom of contract, one
risks losing the benefit of disclosure- a policing method required
to insure some level of fairness in drafting an agreement between
parties sharing a confidential relationship. However, if one favors
contractual fairness, one risks losing not only the ability to contract
according to one's wishes, but one also risks facing the ambiguous
judicial measurements implemented by the courts, supposedly in-
tended to promote fairness.

While the Supreme Court of Wisconsin has offered the
favorable solution of "meaningful choice,"" 3 it has not set strin-
gent enough guidelines either for the definition or application of
the solution. The effects, as illustrated by various Court of Appeals
decisions, are an ambiguous, vague application of meaningful
choice, nearly invalidating the duty of disclosure and allowing the
courts to focus on unimportant facts in an ad hoc fashion.

By reviewing the facts and pointing out the inherent problems
with disclosure in premarital agreements, this Note has shown the
difficulties that lie in drafting and enforcing such agreements. The
innate struggle between the competing philosophies of freedom of
contract and the duty of disclosure, which exists to promote con-
tractual fairness, often complicates matters concerning premarital
agreements. Along with illustrating the essential difficulties with
both theories, this Note has aimed to reveal two principles: first, to
the extent that individuals entering premarital agreements rely on
others to take care of then., they often fail to take care of them-
selves. Knowledge of one's rights, and the problems often exper-
ienced when drafting premarital agreements, can help those
considering entering such agreements themselves. The second
point is that the concept of meaningful choice, as advocated by the
Supreme Court of Wisconsin, provides a solution for drafting and
enforcing agreements that can leave both parties satisfied.

Faun M. Phillipson

I 12 Buffalo Springfield, For 117at It's Worth. on B'FF\LO SPRIN(GFIELD (Adantic 1989).
I 1:1 Button v. Button, 388 N.W.2d 546. 551 (Wis. 1986).

[Vol..5:79


