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                                                   ABSTRACT 

Why are sanctuary states and cities in the present moment largely failing to 

protect immigrants and other vulnerable people from federal enforcement of an 

agenda based on mass deportation and fear?  While federalism was painted during 

the Civil Rights Era as a weapon of states to protect policies of discrimination and 

segregation, federalism was also a powerful tool used by Northern States before the 

Civil War to resist Southern and federal laws enabling the dehumanizing capture 

and transport of fugitive slaves (or suspected fugitive slaves).  What has changed in 

the passing years to make federalism seem like such a thin concept, with federal 

policies and personnel aggressively targeting sanctuary jurisdictions?  Certainly, 

part of the story is that states and cities today are far more dependent upon federal 

funds than in the past and are wary of being cut off from necessary resources.  But 

this cannot be the full story.  During the first Trump administration, states and cities 

had much more success in resisting federal immigration overreach and rejecting 

unconstitutional conditions on federal funding.  This Article argues that a less 

examined dimension of the current federal deportation agenda is its increasing 

reliance on data infrastructure and artificial intelligence.  The rise of data-driven 

enforcement has fundamentally changed what cooperation and resistance look like 

within a federalist structure.  The expanding use of technology has exposed the need 

for states and cities to reconsider their relationship to data if they hope to preserve 

meaningful sovereignty.  At the same time, it places new pressures on courts and 

citizens alike to consider what resistance entails in an era of data-driven governance. 
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INTRODUCTION 

The problems of the current moment are, in many ways, just the latest 

in a long-running and occasionally evolving battle between states’ attempts 

to impose their own values and a federal government seeking to deputize 

them to further its own ends.  Borders have become ideological 

battlegrounds.  Sanctuary jurisdictions, cities, and states that offer benefits to 

undocumented immigrants or protection from certain types of immigration 

enforcement, are one arena where federal, state, and local policies clash.1  

Understanding current threats to sanctuary cities, and potentially 

unconstitutional immigration enforcement backed by an emboldened central 

government, as just the latest chapter in the long-standing federalism debate, 

might allow for new possibilities of resistance through a backwards look into 

history. 

This Article suggests that taking data seriously is an emerging and 

important battleground for federalism.  Transformative justice and 

strategically limiting the accessibility and spread of information may seem 

unlikely bedfellows.  At the very least, it is not immediately clear how the 

restriction of information can be transformative in a positive way.  Data 

collection, transparency, freedom of information, and access are intuitively 

understood as necessary for good governance and for understanding the 

systems that shape our world.2  A durable record of action and justification is 

essential to holding people and institutions accountable.3  When new harms 

appear to arise, hydra-like, at every moment, shouldn’t the public have more 

information and not less? 

The ability of state and local governments to resist unconstitutional 

overreach is not just a matter of moral conviction or state funding.  It is easy 

 

 1 See Christopher N. Lasch et al., Understanding Sanctuary Cities, 59 B.C. L. REV. 1703, 1741-43 

(2018) (“Although the specific rationales of different jurisdictions are varied, they generally agree that 

immigrant protective policies are an important way to preserve local sovereignty, define local priorities, 

and enhance community trust in law enforcement.  Such policies are also understood as crucial to 

protecting fundamental rights, such as the right to live free from racial profiling, illegal searches and stops, 

and arrests without probable cause.  More to the core, many sanctuary city laws and policies are designed 

to embrace a diverse and inclusive vision of community.  Finally, while often not the primary rationale, 

some localities have enacted “sanctuary” policies as a form of expressed disagreement with federal 

immigration policy.”). 

 2 Beth Simone Noveck, Rights-Based and Tech-Driven: Open Data, Freedom of Information, and 

the Future of Government Transparency, 19 YALE HUM. RTS. & DEV. L.J. 1, 9 (2017); cf. Paul M. 

Schwartz & Daniel J. Solove, The PII Problem: Privacy and a New Concept of Personally Identifiable 

Information, 86 N.Y.U. L. REV. 1814 (2011) (identifying concerns with the collection of personally 

identifiable information). 

 3 See, e.g., Frank D. LoMonte & Daniel Delgado, The Importance of Accessible Government Data 

in Advancing Environmental Justice, 47 WM. & MARY ENV’T L. & POL’Y REV. 827 (Spring 2023); Mary 

D. Fan, The Right to Benefit from Big Data as a Public Resource, 96 N.Y.U. L. REV. 1438, 1443 (2021) 

(“Big data access also is important to better inform law and policy.”). 
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and plausible to adopt the narrative that states are simply weaker entities now, 

and the concept of federalism has been revealed as fairly thin when faced 

with federal pressure.  States have potentially become so accustomed to a 

strong federal government and federal dollars that they have little recourse 

when the federal government seeks collaboration.  This Article contends that 

another, under-discussed part of the picture is that the nature of collaboration 

(or, if you prefer, deputization) has changed.  When collaboration involves 

the sharing of data rather than more tangible resources, classic arguments in 

favor of federalism lose some of their potency.  Data sharing itself, however, 

is an incredibly powerful tool for advancing the current administration’s 

agenda of mass deportations and silencing of dissent.   

This Article begins by providing a brief introduction to the puzzle of 

why federalism has seemed to fail states in the current moment, explaining 

the legal landscape of sanctuary cities and similar policies.  Section II 

considers the antebellum United States and the success of Northern Free 

States (“Free States”) in imposing personal liberty laws in response to the 

federal Fugitive Slave Act and provides examples of continued resistance 

even after some of these laws were struck down by the Supreme Court in 

Prigg v. Pennsylvania.  Section III then considers that the nature of 

contemporary data systems and the mechanisms through which information 

is shared within the current federalist framework have become a central 

obstacle to the effective enforcement of sanctuary laws in the present day.  

This challenge is further compounded by the adoption of artificial 

intelligence tools that weaponize large data sets against vulnerable 

populations, frequently backed by well-resourced lobby efforts.  Finally, 

Section IV explores potential solutions for restoring state sovereignty over 

both data governance and immigration policy, while also considering the role 

judges and private actors can play in responding to the ongoing abuse of 

large-scale data systems. 

I.     FEDERALISM AND SANCTUARY 

The Trump administration’s recent success in pressuring states to pre-

comply with many of its immigration demands suggests that federalism may, 

at present, be a very thin concept.4  Yet the growing fragility of state 

governments is neither unexpected, nor universally regarded as harmful by 

 

 4 Rebecca Santana, Trump Administration Pressures “Sanctuary Jurisdictions” by Publishing List 

of Places “Deliberately Obstructing” Immigration Enforcement, PBS (May 8, 2025), 

https://www.pbs.org/newshour/politics/trump-administration-pressures-sanctuary-jurisdictions-by-

publishing-list-of-places-deliberately-obstructing-immigration-enforcement [https://perma.cc/GN64-

MAY4]; Camilo Montoya-Galvez, Trump’s Legal Crackdown on “Sanctuary” Cities and States Yields 

Few Results So Far, CBS NEWS (Sep. 25, 2025), https://www.cbsnews.com/news/trump-sanctuary-cities-

crackdown-results [https://perma.cc/Z4VL-QZS7]. 

https://www.pbs.org/newshour/politics/trump-administration-pressures-sanctuary-jurisdictions-by-publishing-list-of-places-deliberately-obstructing-immigration-enforcement
https://www.pbs.org/newshour/politics/trump-administration-pressures-sanctuary-jurisdictions-by-publishing-list-of-places-deliberately-obstructing-immigration-enforcement
https://perma.cc/GN64-MAY4
https://perma.cc/GN64-MAY4
https://www.cbsnews.com/news/trump-sanctuary-cities-crackdown-results/
https://www.cbsnews.com/news/trump-sanctuary-cities-crackdown-results/
https://perma.cc/Z4VL-QZS7
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scholars.  Federalism has historically been criticized as a shield that allowed 

states to engage indiscriminatory practices like slavery and segregation under 

the guise of state’s rights.5  As this Article explores, however, this was not 

always the case.  At various moments, federalism has also been a powerful 

tool for states to reject federal advancement of pro-slavery agendas and 

enforcement.   

Despite case law affirming that states have constitutional protections 

from enacting federal agendas, it seems that many states are now unwilling 

to assert their rights.6  This is surprising, given the previous rise of sanctuary 

cities for immigrants7, for the queer,8 and even for “the unborn.”9  The 

relative weakness of sanctuary jurisdictions in the present is at odds with 

historical and legal precedent that, at least on paper, protects their right to 

exist.  This section considers what rights states possess under the U.S. 

federalism framework to better understand why those rights are not being 

fully exercised. 

A.     States are Empowered to Resist 

The Constitution—and the Court’s federalism jurisprudence—certainly 

support the idea that states retain selective control over their own resources, 

including informational resources.  The Tenth Amendment embodies the 

anticommandeering principle, which prohibits the federal government from 

requiring state or local governments to use their resources in service of a 

federal regulatory program, including immigration enforcement.10  In Printz 

v. United States, the Supreme Court made this principle explicit, holding that 

“[t]he federal government, . . . may not compel the States to enact or 

administer a federal regulatory program.”11  At issue in Printz was the Brady 

 

 5 William Riker famously wrote that “if in the United States one approves of Southern white racists, 

one should approve of American federalism [. . . If] one disapproves of racism, one should disapprove of 

federalism.”  WILLIAM H. RIKER, FEDERALISM: ORIGIN, OPERATION, SIGNIFICANCE 155 (1964). 

 6 South Dakota v. Dole, 483 U.S. 203, 207 (1987); Printz v. United States, 521 U.S. 898, 923–24 

(1997); Nat’l Fed’n of Indep. Bus. v. Sebelius, 567 U.S. 519, 580 (2012); Murphy v. Nat’l Collegiate 

Athletic Ass’n, 138 S. Ct. 1461, 1478 (2018). 

 7 Jessica M. Vaughan & Bryan Griffith, Map: Sanctuary Cities, Counties, and States, CTR. FOR 

IMMIGR. STUD. (May 30, 2025), https://cis.org/Map-Sanctuary-Cities-Counties-and-States 

[https://perma.cc/TXH5-HCC7]. 

 8 Mandy Taheri, Map Shows Transgender Sanctuary Cities in the US, NEWSWEEK (Feb. 12, 2025), 

https://www.newsweek.com/map-shows-transgender-sanctuary-cities-us-2030293 

[https://perma.cc/4DN9-WJ93]. 

 9 Your City Could Be the Next Sanctuary City for the Unborn, SANCTUARY CITIES FOR THE UNBORN 

(2025), https://sanctuarycitiesfortheunborn.org [https://perma.cc/73FH-4XTY]. 

 10 Printz 521 U.S. at 923–24; City of Chicago v. Sessions, 888 F.3d 272 (7th Cir. 2018); City of 

Philadelphia v. Sessions, 16 F.3d 276 (3d Cir. 2019). 

 11 Printz, 521 U.S. at 923-24. 

https://cis.org/Map-Sanctuary-Cities-Counties-and-States
https://perma.cc/TXH5-HCC7
https://www.newsweek.com/map-shows-transgender-sanctuary-cities-us-2030293
https://perma.cc/4DN9-WJ93
https://sanctuarycitiesfortheunborn.org/
https://perma.cc/73FH-4XTY
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Act, a federal gun control measure passed by Congress.12  The Supreme Court 

found that the act contained interim provisions that would direct state law 

enforcement officers to help administer federal regulation, a violation of the 

principles of dual sovereignty that are essential to federalism.13 

The Court later reinforced and expanded this doctrine.  In 2018, it struck 

down a federal law that made it unlawful for states to enact sports gambling 

laws,14 reasoning that anticommandeering forbids Congress not only from 

forcing states to enact or administer federal programs, but also from 

prohibiting states from enacting their own laws.15  Put differently, telling 

states that they must do something and that they must not do something is a 

distinction without a difference.  These constitutional protections strongly 

suggest that the federal government cannot compel states to implement 

federal policies. 

B.     Federal Tools for Control 

Even absent direct compulsion, the federal government might achieve 

similar ends through the conditional allocation of federal funds.  Congress 

possesses authority under the Spending Clause to attach conditions to the 

receipt of federal funding, thereby encouraging states to align their policies 

with federal objectives.16  The Supreme Court has repeatedly recognized this 

power, which is often analogized to a contract: states must voluntarily and 

knowingly accept new conditions that are tied to funds.17  But Congress’s 

spending power is not unconditional.  Funding conditions must be stated 

unambiguously, be relevant to the purpose of the funds, avoid 

unconstitutional state action, and must not be so coercive as to compel state 

action.18  Courts have applied these restrictions not only on Congress itself, 

but also to executive agencies charged with implementing federal spending 

programs.19  This last protection is relevant to the actions threatened against 

so-called sanctuary jurisdictions.   

 

 12 Id. 

 13 Id. 

 14 Murphy v. Nat’l Collegiate Athletic Ass’n, 138 S. Ct. 1461, 1478 (2018) (“The PASPA provision 

at issue here—prohibiting state authorization of sports gambling—violates the anticommandeering rule.  

That provision unequivocally dictates what a state legislature may and may not do.  And this is true under 

either our interpretation or that advocated by respondents and the United States.  In either event, state 

legislatures are put under the direct control of Congress.  It is as if federal officers were installed in state 

legislative chambers and were armed with the authority to stop legislators from voting on any offending 

proposals.  A more direct affront to state sovereignty is not easy to imagine.”). 

 15 Printz, 521 U.S. at 923-24. 

 16 U.S. CONST. Art. I, § 8, cl. 1. 

 17 Barnes v. Gorman, 536 U.S. 181, 186 (2002). 

 18 South Dakota v. Dole, 483 U.S. 203, 207 (1987); Nat’l Fed’n of Indep. Bus. v. Sebelius, 567 U.S. 

519, 580 (2012). 

 19 Louisiana v. U.S. Dep’t of Educ., 737 F.Supp. 3d 377, 403 (W.D. La. 2024). 
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In National Federation of Independent Business v. Sebelius, the Court 

addressed two challenges to the Affordable Care Act of 2010.20  The first 

concerned the individual mandate requiring individuals to purchase a health 

insurance policy that met a minimum level of coverage.21  The second 

involved the expansion of Medicaid, which conditioned continued federal 

funding on the state’s agreement to provide a certain level of healthcare to all 

citizens below a certain income threshold.22  Considering the issue of 

conditioning funding to the states, the Court found that the federal 

government’s conditioning of Medicaid funds was unconstitutionally 

coercive.23  By threatening to withhold existing Medicaid funds from states 

that would not accept new conditions related to Medicaid, the federal 

government acted improperly.  The Court wrote that: 

“[T]he States claim that this threat serves no purpose other than to force 

unwilling States to sign up for the dramatic expansion in health care 

coverage effected by the Act.  Given the nature of the threat and the programs 

at issue here, we must agree ... when, for example, such conditions take the 

form of threats to terminate other significant independent grants, the 

conditions are properly viewed as a means of pressuring the States to accept 

policy changes.”24 

The key question when evaluating the constitutionality of federal 

government actions is: if “the financial inducement offered by Congress 

might be so coercive as to pass the point at which pressure turns into 

compulsion.”25  The majority in Sebelius employed varied language to 

describe what coercive behavior might look like, ranging from the vivid—”a 

gun to the head”—26 to the more technical description of “the threatened loss 

of over 10 percent of a State’s overall budget,” which it characterized as 

“economic dragooning that leaves the States with no real option but to 

acquiesce in the Medicaid expansion.”27   

Courts have continued to enforce limits on federal coercion in the 

immigration context.  During the first Trump administration, sanctuary 

jurisdictions successfully challenged new immigration-related conditions the 

DOJ placed on federal funding.28  They argued that the executive branch 

 

 20 Sebellius, 567 U.S. at 580. 

 21 Id. 

 22 Id. 

 23 Id. 

 24 Id. 

 25 South Dakota v. Dole, 483 U.S. 203, 207 (1987). 

 26 Sebellius, 567 U.S. at 580. 

 27 Id. 

 28 City of Chicago v. Sessions, 888 F.3d 272 (7th Cir. 2018); City of Philadelphia v. Sessions, 916 

F.3d 276 (3d Cir. 2019); City of Los Angeles v. Barr, 941 F.3d 931, 938 (9th Cir. 2019). 
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could not add new conditions to funds when the program’s terms were 

previously defined by statute and had already been accepted.29  Various 

courts upheld principles of anti-commandeering and, generally, the ability of 

local governments to abstain from federal immigration enforcement.30   

The current administration has found ways to render these sanctuary 

policies largely meaningless by using big data and data-sharing agreements 

that bypass local restrictions.  Since data differ from other types of resources, 

data sharing agreements have not been considered coercive.  Data, however, 

is a powerful resource that jurisdictions should safeguard.  Sharing could 

enable uses that conflict with jurisdictional norms. 

II.     PRIGG V. PENNSYLVANIA  
AND THE FUGITIVE SLAVE ACT 

In comparison to the contemporary understanding of federalism and 

state power, litigation in the antebellum United States reveals a much more 

robust conception of states’ authority over people within their borders.31  In 

this time period, the federal government often acted to perpetuate the 

institutions of slavery and racial discrimination, and it was the states that 

utilized their authority to resist these institutions.32  Article IV §2 clause 3 of 

the United States Constitution, or the Fugitive Slave Clause, allowed for the 

recapture of slaves by owners.33  Building upon this relatively open-ended 

constitutional provision, the Fugitive Slave Act of 1793 authorized 

individuals to seize suspected fugitive slaves, bring them before a judge or 

magistrate, and receive a certification authorizing the removal of the 

supposed fugitive (presumably back to the person claiming to own them).34  

Congressmen from Northern states introduced unsuccessful amendments to 

 

 29 City of Chicago, 888 F.3d at 276-277; City of Philadelphia, 916 F.3d at 279 (“The City of 

Philadelphia has received funds under the federal Edward Byrne Memorial Justice Assistance Grant 

Program (“Byrne JAG”) every year since the program’s inception in 2006.  Last year, however, the Justice 

Department notified the City that it was withholding its FY2017 award because the City was not in 

compliance with three newly implemented conditions (“the Challenged Conditions”).  These conditions 

required greater coordination with federal officials on matters of immigration enforcement . . . The City 

attacked the government’s ability to impose the Challenged Conditions on several statutory and 

constitutional fronts.”); City of Los Angeles, 941 F.3d at 938. 

 30 City of Chicago, 888 F.3d at 276-277; City of Philadelphia, 916 F.3d at 279; City of Los Angeles, 

941 F.3d at 938. 

 31 Earl M, Maltz, Slavery, Federalism, and the Structure of the Constitution. 36 AM. J. LEGAL. HIST. 

466, 466-98 (Oct. 1992). 

 32 Joel Parker, PERSONAL LIBERTY LAWS, (STATUTES OF MASSACHUSETTS), AND SLAVERY IN THE 

TERRITORIES, (CASE OF DRED SCOTT) (Wright & Potter 1861). 

 33 Later repealed by U.S. CONST. amend. XIII.  ArtIV.S2.C3.1 Fugitive Slave Clause, CONST. 

ANNOTATED, https://constitution.congress.gov/browse/essay/artIV-S2-C3-1/ALDE_00013571 

[https://perma.cc/3TQA-PSRL]. 

 34 Fugitive Slave Act of 1793, ch. 7, 1 Stat. 302, 302 (repealed 1864). 

https://constitution.congress.gov/browse/essay/artIV-S2-C3-1/ALDE_00013571
https://perma.cc/3TQA-PSRL
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ensure a modicum of protection for free Black individuals who might be 

captured under the act.35  Southern Congressmen proposed counter-

amendments, including one that would allow claimants from the South to 

obtain a certificate of removal from a judge in the state from which the 

fugitive allegedly fled.36  This would have required Northern judges and 

officers to honor Southern certificates, rather than requiring certification 

from an official in the state where a purported fugitive was found.37  While 

this amendment was not enacted, it reveals the extent to which pro-slavery 

interests sought to harness federal power to undermine the authority of 

Northern judges and advance a regime aimed at seizing individuals who 

might otherwise have been free. 

In response to the Fugitive Slave Act and growing anti-slavery 

sentiment, Northern states (or “Free States”) enacted personal liberty laws 

that provided protections to free Black residents.38  Some states passed or 

considered bills to require a jury trial for individuals accused of being fugitive 

slaves.39  Other states made it a crime for state officials to aid in the 

kidnapping of a runaway slave.40  Free states that passed personal liberty laws 

included Massachusetts, Connecticut, Vermont, New Hampshire, Ohio, 

Maine, Kansas, Indiana, and Wisconsin.41  Pennsylvania’s personal liberty 

law, passed in 1826, ultimately became the subject of the Supreme Court 

decision that effectively denied states the power to provide these minimal 

procedural protections.42  The law required individuals seeking to capture an 

alleged fugitive slave to obtain an arrest warrant from a state judicial officer 

and a certificate of removal from a judge after the alleged fugitive was 

arrested.43  However, at the time of its enactment, the law was widely viewed 

as a compromise measure and drew support even from lawmakers in 

Maryland (a slave state that shares a border with Pennsylvania).44 

Prigg v. Pennsylvania arose as a consequence of the conflict between 

the Fugitive Slave Act and the Personal Liberty Law of 1826 in 

 

 35 Amendments included attempts to add due process rights, required jury trials, and habeas corpus 

protections for alleged fugitive slaves.  See 31. ANNALS OF CONG. 830 (1818). 

 36 Jeffery M. Schmitt, Courts, Backlash, and Social Change: Learning from the History of Prigg v. 

Pennsylvania, 123 PENN ST. L. REV. 1, at 109 (2018). 

 37 H.R. 18, 15th Cong. (1817). 

 38 Schmitt, supra note 36, at 111. 

 39 STANLEY HARROLD, AMERICAN ABOLITIONISM: ITS DIRECT POLITICAL IMPACT FROM COLONIAL 

TIMES INTO RECONSTRUCTION 136–59 (2019). 

 40 LESLIE F. GOLDSTEIN, CONSTITUTING FEDERAL SOVEREIGNTY 165-71 (2001). 

 41 Id. 

 42 Id.; Prigg v. Pennsylvania, 41 U.S. 539 (1842). 

 43 See THOMAS D. MORRIS, FREE MEN ALL: THE PERSONAL LIBERTY LAWS OF THE NORTH, 1780-

1861 (1974) note 89, at 42-53. 

 44 Id. at 52. 
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Pennsylvania.45  Edward Prigg, a slave catcher, had captured Margaret 

Morgan in Pennsylvania and brought her back to Maryland without a state 

certificate of removal.46  Although Morgan had run away from servitude in 

Maryland, a Pennsylvania jury indicted Edward Prigg for violating the 

procedures required by the Personal Liberty Law.47  The Supreme Court held 

that Pennsylvania’s Personal Liberty Law violated the Constitution.48  Justice 

Story, writing for the majority, stated that the Fugitive Slave Clause of the 

Constitution empowered Congress alone to enact laws related to fugitive 

slaves49 and that states could not pass any law or regulation “which interrupts, 

limits, delays or postpones the right of the owner to the immediate possession 

of the slave.”50  The decision was far-reaching, cutting to the heart of 

competing regional desires for clarity on the issue of rendition and federal 

endorsement of slave practices.51  At the same time, the decision 

foreshadowed what later became the anti-commandeering doctrine, with 

Justice Story suggesting that federal, not state, officers should be considered 

responsible for enforcing federal fugitive slave laws.52 

Scholars have noted that Free States responded to the Court’s decision 

in Prigg by withdrawing their assistance in efforts to capture and return 

 

 45 Prigg, 41 U.S. 

 46 Id. at 608. 

 47 Id. 

 48 Id. at 625-26. 

 49 Id. at 615 (“If, indeed, the Constitution guarantees the right, and if it requires the delivery upon 

the claim of the owner, (as cannot well be doubted,) the natural inference certainly is, that the national 

government is clothed with the appropriate authority and functions to enforce it.”). 

 50 Id. at 612. 

 51 The fallout of Prigg and the motivations of Justice Story have been the subject of scholarship and 

speculation.  See, e.g., Leslie Friedman Goldstein, A ‘Triumph of Freedom’ After All? Prigg v. Pennsylvania Re-

Examined, 29 L. & HIST. REV, 775 (2011) (“interferences with the federal scheme for slave recapture—

supplemental procedural protections and prohibition on state participation—were being enacted in many 

Northern states besides Pennsylvania in the period 1824–1859.  These included Indiana, Massachusetts, 

Connecticut, Vermont, Rhode Island, New Hampshire, Michigan, Ohio, Maine, Wisconsin, and Kansas.”); 

Joseph C. Burke, What Did the Prigg Decision Really Decide?, 93 PA. MAG. HIST. & BIO. 74 (1969) (“The 

practice of the federal and state governments before 1842, when the Prigg case arose, indicated that both 

assumed the right and the duty to pass laws and provide officials to carry out the fugitive slave clause of 

the Constitution.”); William M. Wiecek, Slavery and Abolition Before the United States Supreme Court, 

1820-1860, J. AM. HIST. 44 (1978) (“To get an authoritative ruling on the permissible scope of state 

personal liberty laws, the two states agreed to create a test case, and Pennsylvania took the unusual step 

of authorizing such litigation by statute.”). 

 52 Prigg, 41 U.S. at 615-16 (“The fundamental principle applicable to all cases of this sort, would 

seem to be, that where the end is required, the means are given; and where the duty is enjoined, the ability 

to perform it is contemplated to exist on the part of the functionaries to whom it is entrusted.  The clause 

is found in the national Constitution, and not in that of any state.  It does not point out any state 

functionaries, or any state action to carry its provisions into effect.  The states cannot, therefore, be 

compelled to enforce them; and it might well be deemed an unconstitutional exercise of the power of 

interpretation, to insist that the states are bound to provide means to carry into effect the duties of the 

national government, nowhere delegated or entrusted to them by the Constitution.”). 
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fugitive slaves.53  Other states, including Connecticut, Rhode Island, 

Vermont, Massachusetts, Michigan, Ohio, and Maine, passed laws that 

openly contradicted the decision in Prigg and provided jury trials in state 

court for individuals accused of being fugitive slaves.54  Courts in Free States 

also used the Prigg decision to avoid hearing cases arising under the Fugitive 

Slave Clause, claiming a lack of authority.55  Facing federal enforcement of 

principles considered immoral, states and judges decided to use the structure 

of federalism fiercely explicated by Justice Story in Prigg to refuse to further 

the federal slavery law.56  This noncooperation resembles current sanctuary 

jurisdiction policies of noncompliance and refusal to assist in federal 

immigration actions. 

The federal government responded by passing the Fugitive Slave Act 

of 1850.  The 1850 Act expanded lower-level federal government officials’ 

authority to issue and execute warrants, reduced the due process protections 

for people accused of being fugitives, and imposed fines and/or 

imprisonment on anyone interfering with the recapture of a fugitive slave.57  

Many of these actions closely parallel current efforts of the Trump 

administration to expedite immigration enforcement actions using tools like 

threatening punishment for harboring undocumented people and stripping 

away due process protections.58 

The conflict over how to address fugitive slaves reveals not only the 

role of the Southern states but also the active participation of the federal 

government in advancing an agenda that nationalized pro-slavery laws.  It 

also shows the extraordinary resistance of Northern states against the 

enforcement of fugitive slave laws through both refusals to enforce federal 

policies and the creation of state-specific legal protections for individuals 

accused of being fugitive slaves.  Given the parallels between the historical 

 

 53 See PAUL FINKELMAN, PRIGG V. PENNSYLVANIA AND NORTHERN STATE COURTS: ANTI-SLAVERY 

USE OF A PRO-SLAVERY DECISION, IN ABOLITIONISM AND AMERICAN LAW 199, 216 (John R. McKivigan 

ed., 1999).; Prigg, 41 U.S. at 539. 

 54 GOLDSTEIN, supra note 40, at 170. 

 55 FINKELMAN, supra note 53, at 216. 

 56 Id. 

 57 Fugitive Slave Act of 1850, 9 Stat. at 462; HARROLD, supra note 39, at 123. 

 58 What is Section 1324? Understanding the Smuggling/Harboring Federal Crime, NAT’L IMMIGR. 

PROJECT (Jan. 31, 2025), https://nipnlg.org/sites/default/files/2025-01/2025_NIPNLG-1324.pdf 

[https://perma.cc/6S5S-393G]; Alan Feuer, Appeals Court Weighs Trump’s Use of Alien Enemies Act for 

Deportations, N.Y. TIMES (June 30, 2025), https://www.nytimes.com/2025/06/30/us/politics/appeals-

court-trump-alien-enemies-act-deportations.html [https://perma.cc/D9WM-F5WZ]; Julio Ricardo Valera, 

ICE Is Helping Normalize the Eradication of Due Process, MSNBC (June 4, 2025), 

https://www.yahoo.com/news/opinion-ice-helping-normalize-eradication-195534032.html 

[https://perma.cc/G37E-S7S2]; Erica Bryant, What Does “Due Process” Mean for Immigrants and Why 

Is It Important?, VERA INST. OF JUST. (June 4, 2025), https://www.vera.org/news/what-does-due-process-

mean-for-immigrants-and-why-is-it-important [https://perma.cc/4LAZ-2UNY]. 

https://nipnlg.org/sites/default/files/2025-01/2025_NIPNLG-1324.pdf
https://perma.cc/6S5S-393G
https://www.nytimes.com/2025/06/30/us/politics/appeals-court-trump-alien-enemies-act-deportations.html
https://www.nytimes.com/2025/06/30/us/politics/appeals-court-trump-alien-enemies-act-deportations.html
https://perma.cc/D9WM-F5WZ
https://www.yahoo.com/news/opinion-ice-helping-normalize-eradication-195534032.html
https://perma.cc/G37E-S7S2
https://www.vera.org/news/what-does-due-process-mean-for-immigrants-and-why-is-it-important
https://www.vera.org/news/what-does-due-process-mean-for-immigrants-and-why-is-it-important
https://perma.cc/4LAZ-2UNY
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struggles over slavery and contemporary clashes regarding immigration, it is 

surprising that sanctuary jurisdictions have not had the success of Northern 

states in resisting federal overreach in immigration enforcement.  This 

difficulty may stem from the changing nature of federalism, or from federal 

overreach that has expanded and mutated in ways not neatly covered by 

historical precedent. 

A.     Personal Liberty Laws and Sanctuary Jurisdictions 

What parallels exist between the antebellum conflicts over federal and 

state authority and contemporary disputes surrounding sanctuary cities and 

immigration enforcement?  First, both time periods involve significant 

differences in local and national laws and mores.  Just as some northern Free 

States decided that slavery was unacceptable and codified this moral belief 

within their borders, many sanctuary cities today claim that they welcome 

individuals regardless of their citizenship status.59  For Black individuals in 

the past and undocumented immigrants today, progressive governments 

offered a degree of protection once these individuals crossed into their 

borders.60  Additionally, in both eras, the federal government was actively 

assisting in the identification and capture of people whose movement was 

labeled illegal.  Unlike how the federal government of the 1900s would play 

a role in preventing states from supporting segregation and discrimination, in 

both the antebellum and current time periods, the federal government served 

as an active accomplice (or leader) in promulgating and enforcing 

discriminatory policy.61 

One difference between Northern resistance to slavery and modern 

sanctuary jurisdiction resistance to immigration enforcement is that the 

Northern antebellum states sometimes went further than simple non-

enforcement to protect Black individuals from slave catchers and patrols.  At 

issue in Prigg, for instance, was a state law that created procedures to protect 

Black individuals from seizure and removal from the state without a court 

 

 59 Toni M. Massaro & Shefali Milczarek-Desai, Constitutional Cities: Sanctuary Jurisdictions, Local 

Voice, and Individual Liberty, 50 COLUM. HUM. RTS. L. REV. 1, 19 (2018). 

 60 See Lasch et al., supra note 1, at 1741- 43 (“Although the specific rationales of different 

jurisdictions are varied, they generally agree that immigrant protective policies are an important way to 

preserve local sovereignty, define local priorities, and enhance community trust in law enforcement.  Such 

policies are also understood as crucial to protecting fundamental rights, such as the right to live free from 

racial profiling, illegal searches and stops, and arrests without probable cause.  More to the core, many 

sanctuary city laws and policies are designed to embrace a diverse and inclusive vision of community.  

Finally, while often not the primary rationale, some localities have enacted “sanctuary” policies as a form 

of expressed disagreement with federal immigration policy.”).   

 61 What is Section 1324?, supra note 58; Feuer, supra note 58; Varela, supra note 58; Bryant, supra 

note 58. 
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verifying their status.62  Unlike sanctuary policies, personal liberty laws were 

not about non-enforcement but rather about insisting on local control over the 

enforcement process.  Many sanctuary cities choose to express their support 

for immigrants through the general provision of services and through non-

enforcement.63  General provision of services, such as language 

interpretation, access to counsel, and financial benefits, assists citizens and 

undocumented people alike.64  In some ways, this is like personal liberty laws 

that benefited both freed and enslaved Black people.   

Sanctuary cities also emphasize non-enforcement and non-

collaboration with federal immigration authorities, reflecting an effort to 

keep a locality’s hands clean.65  Personal liberty laws may appear morally 

unsavory or impure, given that they directly involve states in the process of 

rendition of fugitive slaves.  Nevertheless, these laws did seem to limit the 

overzealous kidnapping of individuals without due process.66  The drafters of 

personal liberty laws accepted and invited the possibility that local officials 

would play some role in an unethical practice, but this meant that at least 

enforcement of federal slavery laws could be done so on their own terms.67  

Critics of sanctuary policies, even from those on the left, have concerns that 

these policies rely on rhetoric instead of providing tangible benefits to 

immigrants.68 

The most significant difference between today’s sanctuary jurisdictions 

and the nineteenth-century Free States is that the Northern states’ resistance 

to slavery appears to have been more effective than contemporary efforts to 

resist federal immigration enforcement.  Mere non-compliance may be 

inadequate as a resistance strategy when compared to affirmative state laws 

that directly oppose federal mandates or that structure how those mandates 

are enforced locally.  Notably, even after Prigg effectively declared that 

federal law was supreme regarding fugitive slaves and that Free States could 

not legislate on the matter, many Free States continued to impede rendition 

 

 62 Prigg, 41 U.S. at 608-09. 

 63 See Lasch et al., supra note 1, at 1741-43. 

 64 Hillary Sanders, New Pathways to Sanctuary in New York City, in MIGRANT PROTECTION AND 

THE CITY IN THE AMERICAS 133 (L. Faret & H. Sanders eds., 2021). 

 65 See Lasch et al., supra note 1, at 1753. 

 66 FINKELMAN, supra note 53, at 216. 

 67 Jeremy Waldron, Dirtying One’s Hands by Sharing a Polity with Others, 101 THE MONIST 216, 

216 (2018) (“Laws routinely remain in force, for example, despite the demise of the political factions that 

enacted them: so a politician may have to keep faith with and faithfully administer a legal decision he 

condemns.”). 

 68 Michael Kagan, What We Talk About When We Talk About Sanctuary Cities, 52 U.C. DAVIS L. 

REV 391 (2018); Orde F. Kittrie, Federalism, Deportation and Crime Victims Afraid to Call the Police,  

91 IOWA L. REV. 1449, 1484 (2006) (“Local sanctuary policies offer little, if any, recourse to an 

unauthorized alien who relies on such a policy.”). 
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through sustained non-compliance.69  When the Fugitive Slave Act of 1850 

was passed, updating its 1793 predecessor, Free States in the North continued 

to frustrate Southern and Federal efforts to protect the institution of slavery.   

III.     DATA FEDERALISM 

A.     Data: A New Variable in the Federalism Question 

Given the robust history of state resistance to federal overreach on 

moral issues like slavery, how can we explain the relative weakness of 

sanctuary jurisdictions in the present moment, and the ever-increasing 

likelihood that these jurisdictions will fold to federal pressure?  State reliance 

on federal funds likely plays a large role.  States cannot be commandeered or 

coerced, yet they increasingly rely on federal funds to support their cities.70  

Another reason the response of sanctuary cities today may seem 

comparatively weak compared to the strength of Free States might also be 

that the federal government today is largely seeking collaboration and 

compliance regarding information, not manpower.71  Many sanctuary 

policies and corresponding federal responses center on data sharing.72   

Unlike other goods and services a state might be compelled to provide, 

data possesses several unique properties.  Its very nature makes data-sharing 

cooperation a dangerous and underexplored challenge in efforts to resist 

unethical federal mandates.  Data sharing resists easy categorization as either 

the passive provision of existing information or an affirmative act of 

intergovernmental cooperation.  Additionally, unlike more tangible 

resources, such as local law enforcement administration of a federal program 

(as in Printz) data can be transferred quickly at seemingly minimal cost.73  

This complicates existing arguments and legal precedent about the dangers 

of federal overreach and potential threats to state sovereignty. 

 

 69 Morris, supra note 43 at 114, 120 (describing Massachusetts and New York’s legislative responses 

to the decision in Prigg). 

 70 Rebecca Thiess, Kate Watson & Justin Theal, Record Federal Grants to States Keep Federal 

Share of State Budgets High, PEW (Sep. 10, 2024), https://www.pew.org/en/research-and-

analysis/articles/2024/09/10/record-federal-grants-to-states-keep-federal-share-of-state-budgets-high 

[https://perma.cc/QM6X-D47N]. 

 71 U.S. Dep’t of Just., U.S. Sanctuary Jurisdiction List Following Executive Order 14287: Protecting 

American Communities from Criminal Aliens (Oct. 31, 2025), https://www.justice.gov/ag/us-sanctuary-

jurisdiction-list-following-executive-order-14287-protecting-american-communities. 

 72 Id. (“Restrictions on Information Sharing: Cities, states, or counties that limit whether and how 

local agencies share information about immigration status of detainees with federal authorities.”). 

 73 Printz, 521 U.S. at 902; Steven H. Hazel, Personal Data as Property, 70 SYRACUSE L. REV. 1055, 

1070 (2020) (“So long as personal information can be quickly copied and shared, in rem rights may be 

necessary.”). 

https://www.pew.org/en/research-and-analysis/articles/2024/09/10/record-federal-grants-to-states-keep-federal-share-of-state-budgets-high
https://www.pew.org/en/research-and-analysis/articles/2024/09/10/record-federal-grants-to-states-keep-federal-share-of-state-budgets-high
https://perma.cc/QM6X-D47N
https://www.justice.gov/ag/us-sanctuary-jurisdiction-list-following-executive-order-14287-protecting-american-communities
https://www.justice.gov/ag/us-sanctuary-jurisdiction-list-following-executive-order-14287-protecting-american-communities
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B.     The Nature of Data 

The literature on data and federalism is relatively new, but rich.  The 

expanding use of data and algorithms that rely on large datasets has 

significant present and potential implications for justice, due process, and 

privacy rights.74  Scholars have also explained exactly why data sharing poses 

a distinct and relatively new challenge for the structure of federalism.  

Professor Bridget Fahey’s work in particular highlights three key insights 

about the nature of data.75 

Fahey first argues that data sets are non-rivalrous goods.76  This means 

that “a government can share data without diminishing its own access to that 

data.”77  If data is non-rivalrous, it can be easily duplicated and shared and 

need not be treated as a scarce resource, like money.  The non-rivalrous 

nature of data may play a role in how freely data are shared among different 

government entities.  If the only real cost to data sharing is the minimal 

resources it takes to store and distribute this information, one might ask why 

it should not be shared freely.  Yet, it is not necessarily true that data is 

completely non-rivalrous.   

Consider: If entity A owns data set X alone, it possesses both X and the 

additional value of being the only entity that can use data set X.  This 

distinction becomes important when we consider that A might have serious 

interests in being the exclusive owner of X.  A state agency looking for land 

to use for a new park or facility, for example, might have an interest in not 

sharing a data set of land value with the federal government or private 

investors who might also be looking for ideal land plots.  In the immigration 

context, states might derive real value from being the only entity with a 

dataset of, say, all businesses that likely employ undocumented people.  This 

could be because states place greater value on protecting this sensitive 

information than on sharing it with federal actors who could harm individuals 

in the data set. 

Second, Fahey argues that data sets are complementary goods.78  This 

means that data sets can often be mutually beneficial to the entities sharing 

 

 74 See Scott Skinner-Thompson, Outing Privacy, 110 NW. U. L. REV. 159 (2015); Paul M. Schwartz, 

Property, Privacy, and Personal Data, 7 HARV. L. REV. 2055 (2004); Danielle K. Citron & Frank A. 

Pasquale, The Scored Society: Due Process for Automated Predictions, 89 WASH. L. REV. 1 (2014); Jason 

Schultz & Kate Crawford, Big Data and Due Process: Toward a Framework to Redress Predictive 

Privacy Harms, 55 B.C. L. REV. 93 (2014). 

 75 See Bridget A. Fahey, Data Federalism, 135 HARV. L. REV. 1007 (2022).  Fahey is a professor of 

law at the University of Chicago, and Co-Director of the Data Ecology Research Initiative. 

 76 Id. at 1072. 

 77 Id. 

 78 Id. at 1073. 
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them.79  Accessing local government data benefits the federal government, 

and the ability to access federal data is also valuable to local governments.  

A common use case, for instance, is sharing data so that different levels of 

government are informed of the criminal history of individuals who cross 

state lines or might be the subject of active investigations.80  Combined with 

the relatively low cost of sharing this data, it seems obvious at first glance 

that data sharing should be encouraged.81  Data sharing might also make 

sense when training machine learning models or other data-intensive 

predictive work, enhancing the complementary nature of data.  As this Article 

explains, the complementary nature of data can be dangerous, as it amplifies 

the federal government’s (the entity with the most data) power over states 

and localities. 

Third, Fahey argues that data are nonfungible.82  This means that data 

are tied to particular people and situations and are most valuable when tied 

to a unique individual.83  Here, it is not necessarily true that data must be 

nonfungible or is most valuable when it is nonfungible.  Machine learning 

models, for instance, can use anonymized data to train on and be used as a 

tool for government operations.  Each data point becomes less valuable than 

the total quantity and quality of the data, which can be used in selected cases 

or against certain individuals.  So, even if a specific individual’s data is not 

used to target that individual, they can be combined with other data to build 

models that are highly accurate at targeting others.  For example, a data set 

of statements labeled as hate speech is valuable not only because it can 

connect a specific statement to an individual in the data set, but because the 

corpus of hate speech text can be used to create a model that can quickly and 

automatically identify speech of other people not included in the data set (say, 

on social media) as hateful.   

Fahey’s framework sets the stage for why data sharing is incredibly 

valuable to government actors, and also for understanding the many risks that 

arise when information is shared.  It also underscores why data, unlike 

physical resources or personnel, is less likely to be taken seriously as a form 

of intergovernmental collaboration.  Compared to compelling local police 

officers to enforce both local law and federal immigration law, information 

 

 79 Id. (“[E]ach piece of data becomes more valuable when aggregated with other harmonizing data—

also shapes how data power is distributed among our levels of government.  While data’s non-rival 

character reduces the costs of sharing, data’s complementary character increases the value of sharing.”). 

 80 See, e.g. U.S. Immigration and Customs Enforcement & Dep’t of Homeland Security, Secure 

Communities: Fiscal Year 2020 Report to Congress, (May 24, 2021), 

https://cis.org/sites/default/files/2022-01/ice_-_secure_communities_fy_2020_q4.pdf 

[https://perma.cc/7BY3-PP6Q]. 

 81 Fahey, supra note 75, at 1072-73. 

 82 Id. at 1073. 

 83 Id. 

https://cis.org/sites/default/files/2022-01/ice_-_secure_communities_fy_2020_q4.pdf
https://perma.cc/7BY3-PP6Q
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sharing can appear routine or costless.  And because data sharing does not 

seem to deprive states in the same way as commandeering material resources 

does, especially given the complementary nature of data, it can be treated as 

innocuous.   

This Article also builds upon Fahey’s work by considering data’s 

tendency towards invisibility.  Fahey hints at this, noting that the structure of 

data federalism largely operates at the agency level and sometimes without 

the knowledge or consent of Congress.84  Data becomes an especially 

powerful tool for unwitting collaboration between governments precisely 

because it is so difficult to track shared data.85  Data sharing agreements 

might be agreed to and subsequently forgotten because they initially seem 

harmless, in part because the downstream uses of the data are uncertain.  

Likewise, government entities might agree to share data for a good reason 

without contemplating that this same information might be used for a very 

different, and potentially coercive, purpose.   

This dynamic marks a key difference between resistance to federal 

overreach in the era of Prigg and resistance today: the mechanisms of 

collaboration have changed.  Today, the federal government can derive 

significant value from data alone, without forcing states to provide physical 

assistance in enforcing immigration actions.  Data lies dormant but shared, 

and thus, there remains a lurking possibility of abuse when bad actors come 

into power.  Because collaboration via data sharing is easier now than during 

Prigg (when electronic data sets did not exist), there may also be pressure to 

work with the federal government.  And once data has been shared, 

collaboration can happen without awareness or consent: unlike the 

controversies surrounding the Fugitive Slave Act, states and localities might 

inadvertently provide critical information that advances federal immigration 

policy without even knowing it.   

C.     Existing Data Collection Measures 

States and localities are at risk of entering into data sharing agreements 

without retaining institutional knowledge of these agreements or the purposes 

for which the data will be used.  Other agreements operate somewhat 

automatically or passively, with interagency data sharing embedded as a 

standard practice of law enforcement’s bureaucratic functioning.86  The 

National Crime Information Center, for example, is an FBI program that 

exchanges a staggering amount of information between federal, tribal, state, 

 

 84 Id. at 1075. 

 85 Id. (“[M]ajor data pooling programs that are far less disciplined by statute than the usual 

cooperative federalism programs.”). 

 86 See, e.g., DNA Identification Act of 1994, 34 U.S.C. §§ 12591–93, 40701–06; Computer Matching 

and Privacy Protection Act of 1988, 5 U.S.C. § 552. 
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and local governments with little oversight.87  Additionally, many states have 

fusion centers, where data is collected and shared in facilities that house 

representatives from federal, tribal, state, and local governments, and are 

intended to blend data and expertise from various levels of government.88 

Many data-sharing initiatives have been in place for years, seemingly 

uncontroversial and potentially unknown to current government officials 

who inherited agreements to share resident information.  These “dormant” 

data-sharing programs have only begun to be revealed because, as discussed 

below, they are increasingly being used in mass deportation efforts.  The 

Secure Communities program, for instance, was based on agreements 

between the Department of Homeland Security (“DHS”) and local law 

enforcement.89  It was not a deputizing agreement, like a 287(g) program that 

formally establishes a partnership between federal and local law 

enforcement, and instead involved arrestee fingerprints to be submitted to 

immigration databases accessible to Immigration and Customs Enforcement 

(“ICE”).90  The Secure Communities program authorized information sent 

from local law enforcement to the FBI to then be submitted by the FBI to 

ICE.91   

Other programs include the State Criminal Alien Assistance program 

(“SCAAP”), which provides payments to states and localities for correctional 

officer salary costs if they incarcerate undocumented criminal aliens with at 

least one felony or two misdemeanor convictions for violations of state or 

local law, and have been incarcerated for at least four consecutive days.92  In 

2025, Alameda County was revealed to have received over $1 million 

 

 87 Fahey, supra note 75, at 1035 (“Despite the scale of the NCIC, and the enormous sensitivity of the 

personal data compiled within its databases, it is hard to identify a federal statute that appears to 

contemplate data collection of this magnitude . . . Today’s twelve-million-transaction-per-day digital 

juggernaut bears little resemblance to the exchange of carbon copies that the 1924 Congress funded.”). 

 88 Department of Homeland Security, 2018 National Network of Fusion Centers Final Report (2018), 

https://www.dhs.gov/sites/default/files/publications/2018_national_network_of_fusion_centers_final_re

port.pdf [https://perma.cc/F3RT-6HUL]; Department of Homeland Security, 2017 National Network 

Center of Fusion Final Report (Oct. 2018), https://www.archives.gov/files/isoo/oversight-groups/sltps-

pac/2017-national-network-of-fusion-centers-final-report.pdf [https://perma.cc/5KG6-8VJP]; Exec. 

Order No. 13769, 82 Fed. Reg. 8977 (Jan. 27, 2017). 

 89 The Secure Communities program initially began in 2008 and ended in 2014, and was reactivated 

under the 2017 Executive Order (EO) 13768, Enhancing Public Safety in the Interior of the United States 

(revoked on January 20, 2021, by EO 13993); ICE & DHS, supra note 80. 

 90 Id. 

 91 Secure Communities: A Fact Sheet, AM. IMM. COUNCIL. (Nov. 28, 2011), 

https://www.americanimmigrationcouncil.org/research/secure-communities-fact-sheet 

[https://perma.cc/3WXL-KEAR]. 

 92 SCAAP is governed by Section 241(i) of the Immigration and Nationality Act of 1952, 8 U.S.C. 

§ 1231(i)., as amended, and Title II, Subtitle C, Section 20301, Violent Crime Control and Law 

Enforcement Act of 1994, Pub. L. No. 103-322, 108 Stat. 1796. 

https://www.dhs.gov/sites/default/files/publications/2018_national_network_of_fusion_centers_final_report.pdf
https://www.dhs.gov/sites/default/files/publications/2018_national_network_of_fusion_centers_final_report.pdf
https://perma.cc/F3RT-6HUL
https://www.archives.gov/files/isoo/oversight-groups/sltps-pac/2017-national-network-of-fusion-centers-final-report.pdf
https://www.archives.gov/files/isoo/oversight-groups/sltps-pac/2017-national-network-of-fusion-centers-final-report.pdf
https://perma.cc/5KG6-8VJP
https://www.americanimmigrationcouncil.org/research/secure-communities-fact-sheet
https://perma.cc/3WXL-KEAR
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through SCAAP.93  This was despite the county sheriff proudly announcing 

a “zero contact policy” with ICE and stating that they do not share or collect 

information on documentation status.94  Now, perhaps this is a matter of 

ignorance.  San Francisco ended their participation in SCAAP before the first 

Trump administration.95  But it is illustrative of the network of grant 

programs that may operate in the background, still sending significant data 

to the federal government that could be used by ICE.  Other jurisdictions have 

been more thorough in their non-cooperation with ICE and have faced 

consequences for doing so.96  For instance, Washington enacted legislation 

in 2020 that prohibited police from collecting immigration information, 

which made it impossible for local law enforcement to receive SCAAP 

funds.97  The state later dedicated funds to recoup the financial losses that 

counties suffered from the termination of the SCAAP partnership.98  The 

harms of data sharing often become visible only after the fact, once 

information has already been accessed and weaponized in ways that were 

neither anticipated nor easily reversible.   

The network of data sharing also extends to non-governmental actors 

who grant extraordinary access to government users and subject others to 

unforeseen surveillance.  For example, an airline-owned data company 

collected and sold passenger data to U.S. Customs and Border Protection, 

including passenger names, flight details, and financial information.99  

Recent reporting also illustrates how authorities in Texas used a national 

network of over 83,000 automatic license plate reader cameras from a private 

company, Flock Safety, to search for a woman who allegedly sought an 

abortion.100  The Texas officials were able to access Flock Safety data from 

 

 93 BUREAU OF JUSTICE ASSISTANCE, BJA FY 2024 STATE CRIMINAL ALIEN ASSISTANCE PROGRAM 

(SCAAP) AWARD DETAILS 1 (2024), https://bja.ojp.gov/funding/scaap-fy24-awards.pdf 

[https://perma.cc/3JLR-A7FC]. 

 94 Pascal Sabino, This Bay Area County Says It Cut Ties with ICE. This Program Says Otherwise, 

BOLTS (May 23, 2025), https://boltsmag.org/alameda-county-ice-scaap [https://perma.cc/B3TB-E7PY] 

(“For instance, all jails in Washington effectively stopped receiving SCAAP grants by 2020 after the state 

enacted the Keep Washington Working Act, which prohibited local police from collecting the information 

on immigration status that the program requires.  The state later set aside funds to backfill the loss of 

revenue for counties that relied on SCAAP money.”). 

 95 Id. 

 96 Id. 

 97 Id. 

 98 Id. 

 99 Joseph Cox, Airlines Don’t Want You to Know They Sold Your Flight Data to DHS, WIRED (June 

10, 2025), https://www.wired.com/story/airlines-dont-want-you-to-know-they-sold-your-flight-data-to-

dhs [https://perma.cc/6AFU-QLK2]. 

 100 Joseph Cox & Jason Koebler, A Texas Cop Searched License Plate Cameras Nationwide for a 

Woman Who Got an Abortion, 404 MEDIA (May 29, 2025), https://www.404media.co/a-texas-cop-

searched-license-plate-cameras-nationwide-for-a-woman-who-got-an-abortion [https://perma.cc/6QWY-

KRYS]. 

https://bja.ojp.gov/funding/scaap-fy24-awards.pdf
https://perma.cc/3JLR-A7FC
https://boltsmag.org/alameda-county-ice-scaap
https://perma.cc/B3TB-E7PY
https://www.wired.com/story/airlines-dont-want-you-to-know-they-sold-your-flight-data-to-dhs
https://www.wired.com/story/airlines-dont-want-you-to-know-they-sold-your-flight-data-to-dhs
https://perma.cc/6AFU-QLK2
https://yuad.sharepoint.com/sites/CJERSJVol.32/Shared%20Documents/Articles/Issue%202/Round%202%20-%20AE,%20SE,%20&%20%20MT%20feedback/),%20https:/www.404media.co/a-texas-cop-searched-license-plate-cameras-nationwide-for-a-woman-who-got-an-abortion
https://yuad.sharepoint.com/sites/CJERSJVol.32/Shared%20Documents/Articles/Issue%202/Round%202%20-%20AE,%20SE,%20&%20%20MT%20feedback/),%20https:/www.404media.co/a-texas-cop-searched-license-plate-cameras-nationwide-for-a-woman-who-got-an-abortion
https://perma.cc/6QWY-KRYS
https://perma.cc/6QWY-KRYS


32-2 ARTICLE 3 OF 4- LEE  

2026] DATA SANCTUARIES  403 

states where abortions are legal, raising serious concerns about the value of 

protective state laws if data is being shared across state lines and potentially 

subjecting individuals to punishment.101  ICE has also used these license plate 

networks to assist in searching for undocumented individuals.102   

In response to concerns about out-of-state and federal use, some 

jurisdictions have moved to restrict or reconsider data sharing with local law 

enforcement.103  This is clearly an uncontemplated and inappropriate use of 

license plate footage, shocking to the local governments who entered into 

agreements with Flock Safety.104  Through the collection of video footage 

marketed as benefiting local safety, a private company became a platform for 

extended federal surveillance of individuals.105  Many local governments 

contract with private companies without realizing how easily their residents’ 

data can be accessed and redistributed; arrangements that appear efficient and 

benign can become conduits for actors whose objectives the locality 

fundamentally opposes   

D.     Artificial Intelligence Concerns 

Artificial intelligence models rely on large quantities of data, both for 

training and for completing requests.  As quasi-governmental groups like the 

Department of Government Efficiency (“DOGE”) implement AI tools106 and 

major AI companies like OpenAI align with President Trump,107 resistance 

against the irresponsible use of new technology will inevitably become part 

of the fight for justice.  For example, natural language processing technology 

might be used to identify speech labeled as “dissenting” or “dangerous” on 

 

 101 Id. 

 102 Jason Koebler, Emails Reveal the Casual Surveillance Alliance Between ICE and Local Police, 

404 MEDIA (June 16, 2025), https://www.404media.co/emails-reveal-the-casual-surveillance-alliance-

between-ice-and-local-police [https://perma.cc/MNZ5-X5MX]; 

 103 Susan Samples, Kzoo Police Shut Down Immigration-Related use of License Plate Readers, 

WOODTV (June 7, 2025), https://www.woodtv.com/news/kalamazoo-county/kzoo-police-shut-down-

immigration-related-use-of-license-plate-readers [https://perma.cc/G8F3-VR4C]; Douglas MacMillan & 

Aaron Schaffer, Police Secretly Monitored New Orleans with Facial Recognition Cameras, WASH. POST 

(May 19, 2025), https://www.washingtonpost.com/business/2025/05/19/live-facial-recognition-police-

new-orleans [https://perma.cc/96YB-BLB4]. 

 104 Samples, supra note 103. 

 105 Koebler, supra note 102. 

 106 Clare Duffy, Why Those Reports of DOGE Using AI Have Experts Worried About ‘Massive Risk’, 

CNN (Mar. 4, 2025), https://www.cnn.com/2025/03/04/tech/doge-ai-government-cuts-expert-

concerns/index.html [https://perma.cc/A86Z-JWMZ]. 

 107 Hayden Field, OpenAI Urges Trump Administration to Remove Guardrails for the Industry, CNBC 

(Mar. 13, 2025), https://www.cnbc.com/2025/03/13/openai-lobbies-trump-admin-to-focus-ai-on-speed-

light-regulation.html [https://perma.cc/Q2EN-2MRX]; The White House, President Trump Positions U.S. 

as Global Superpower in Manufacturing, (Mar. 20, 2025), 

https://www.whitehouse.gov/articles/2025/03/president-trump-positions-u-s-as-global-superpower-in-

manufacturing [https://perma.cc/9YH5-4Z3Y]. 
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the internet, allowing for unprecedented ability to identify and stifle online 

speech and the risk of algorithmic biases leading to disproportionate 

punishments for certain groups.108  Further, any transformative gains that 

technology, like artificial intelligence, promises are subject to capture by 

corporate and political interests.  There is a serious case to be made that 

halting technological progress, even if it risks halting innovation, is necessary 

until real commitments can be made about how this technology will be used.   

Law is a potent arena to explore ideas about data transparency and 

access.  Legal regimes that promote the free exchange of information have 

produced vast troves of data—often available in public databases—that can 

be vulnerable to misuse.109  While a movement towards transparency and the 

availability of information is often lauded, expanded access also carries the 

risk that powerful tech companies will exploit information for their own 

profit.110  New policies might be crafted to regulate tech monopolies and 

provide safeguards against the use of artificial intelligence that threatens 

privacy or displaces the workforce.   

Detractors may dismiss such reforms as a kind of Luddism, arguing that 

technological change always requires taking risks with unforeseen 

circumstances.111  Creating a more equitable and progressive world, however, 

requires moving away from a “move fast and break things” mindset.112  

Perhaps we must resist the temptation of progress, and its very real benefits, 

if the cost is too great.  This is not alarmist conjecture.  The current Trump 

administration is already deploying artificial intelligence tools like facial 

recognition, monitoring of social media accounts, and monitoring family 

 

 108 See, e.g., Ahmed S. Almasoud & Jamiu Adekunle Idowu, Algorithmic Fairness in Predictive 

Policing, 5 AI & ETHICS 2323 (2025) (“There are concerns about data that may be skewed thereby leading 

algorithms to perpetuate or even exacerbate these biases in their predictions.  This is evident in datasets 

used for crime detection, which might not adequately represent all societal groups.  Also, there have been 

instances in history when risk assessments were influenced by sensitive features like race, nationality, and 

skin color.”). 

 109 See Daniel Berliner, Alex Ingrams & Suzanne J. Piotrowski, The Future of FOIA in an Open 

Government World: Implications of the Open Government Agenda for Freedom of Information Policy and 

Implementation, 63 VILL. L. REV. 867 (2019). 

 110 See Michael M. Grynbaum & Ryan Mac, The Times Sues OpenAI and Microsoft Over A.I. Use of 

Copyrighted Work, N.Y. TIMES (Dec. 27, 2023), 

https://www.nytimes.com/2023/12/27/business/media/new-york-times-open-ai-microsoft-lawsuit.html 

[https://perma.cc/JJM4-CBS6]. 

 111 Luddites were English textile workers in the early nineteenth century who destroyed machinery 

they believed threatened their livelihoods and craft traditions.  The Luddite movement more broadly was 

a critique against how technological change and industrialization inequitably redistributed power and 

economic security.  EDWARD PALMER THOMPSON, THE MAKING OF THE ENGLISH WORKING CLASS 521-

602 (1963). 

 112 FACEBOOK, INC., FORM S-1 REGISTRATION STATEMENT 70 (Feb. 1, 2012), 

https://www.sec.gov/Archives/edgar/data/1326801/000119312512034517/d287954ds1.htm 

[https://perma.cc/DGV6-2WDA]. 
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https://perma.cc/JJM4-CBS6
https://www.sec.gov/Archives/edgar/data/1326801/000119312512034517/d287954ds1.htm
https://perma.cc/DGV6-2WDA


32-2 ARTICLE 3 OF 4- LEE  

2026] DATA SANCTUARIES  405 

connections to assist its immigration efforts.113  The widespread collection, 

sharing, and use of data only fuels the improvement and application of these 

tools.  Technology is not neutral in its development or application, and the 

companies that advance technology do not always behave neutrally.114 

As Fahey reminds us, data is complementary.115  This means that 

combining multiple datasets increases the value and power of these datasets.  

It also means that the entity with the most data is likely to have access to a 

powerful, unrivaled ability to use that data to its ends.  Data sharing 

agreements in a federal structure mean that the federal government will 

inevitably have more data with which to pursue its ends, whatever they may 

be.  Further, while the data of one state might be relatively useless to another 

state, that same information becomes uniquely powerful when pooled 

together by a federal body capable of analyzing it in a national context.  With 

the rise of artificial intelligence models that rely on large data sets for 

training, the federal government’s access to data gives it an asymmetrical 

advantage in creating potent AI tools. 

This dynamic stands in sharp contrast to Personal Liberty Laws and 

other earlier forms of resistance, which centered on withholding tangible, 

rivalrous resources, such as authority of local law enforcement officers, from 

federal use.  Federal-state collaboration extracts data from states and cities 

and transforms it into something more powerful when utilized at a federal 

scale.  The upshot is that, without serious limitations on the exchange of 

information, the federal government becomes a central repository—an 

unparalleled aggregator of data and training material for artificial intelligence 

models.  In turn, that aggregation makes the federal government a critical site 

of capture and contestation, where those who prevail can deploy consolidated 

power in deeply troubling ways. 

Consider how the current federal decision-making apparatus has been 

successfully lobbied by tech groups.  In March, Trump signed an executive 

order to pressure the federal government to share data across agencies, and 

 

 113 Reuters, How AI is Aiding Trump’s Immigration Crackdown, THE ECON. TIMES (Apr. 18, 2025), 

https://economictimes.indiatimes.com/nri/latest-updates/how-ai-is-aiding-trumps-immigration-

crackdown/articleshow/120412921.cms?from=mdr [https://perma.cc/2GTW-NVEH]; Ja’han Jones, 

Trump Administration Creates ‘ChatCBP’ to Help Implement Immigration Policies, MS NOW (June 2, 

2025), https://www.ms.now/top-stories/latest/chatcbp-ai-chatbot-customs-border-protection-trump-

rcna210493 [https://perma.cc/7535-Y7QA]; Adrian Shahbaz, Trump’s Immigration Crackdown Is Built 

on AI Surveillance and Disregard for Due Process, BULL. OF THE ATOMIC SCI. (May 21, 2025), 

https://thebulletin.org/2025/05/trumps-immigration-crackdown-is-built-on-ai-surveillance-and-

disregard-for-due-process [https://perma.cc/CVF5-WK2Q]. 

 114 See, e.g., Sheera Frenkel & Aaron Krolik, Trump Taps Palantir to Compile Data on Americans, 

N.Y. TIMES (May 30, 2025), https://www.nytimes.com/2025/05/30/technology/trump-palantir-data-

americans.html [https://perma.cc/7HV3-5PAV]. 

 115 Fahey, supra note 75. 
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he has enlisted Palantir to work with this data.116  Experts have noted the 

likely abuse of this information.117  Not to be outdone, OpenAI has engaged 

in extensive lobbying of the new administration.118  The former non-profit, 

now a leader in developing artificial intelligence, has a dangerous influence 

over the Trump administration.  As a result, the administration has offered 

hundreds of millions in contracts to companies like Palantir for AI military 

tools, empowered and enriched people like Elon Musk, and created a new 

division of the Army that includes leadership from tech companies like 

Palantir, OpenAI, and Meta.119  In addition, Trump’s initial proposal of the 

Big Beautiful Bill (H.R. 1) unsuccessfully sought to prevent state regulation 

of AI for a period of time.120 

This is a dangerous and potentially unconstitutional commandeering of 

states.  Murphy v. National Collegiate Athletic Association, for instance, 

would seem to prevent the federal government from forbidding state 

 

 116 Since Trump took office, [Palantir] received over $113 million in federal funds and was 

additionally awarded a $795 million contract from the Department of Defense.  Frenkel & Krolik, supra 

note 114. 

 117 Id. (“Mr. Trump could potentially use such information to advance his political agenda by policing 

immigrants and punishing critics, Democratic lawmakers and critics have said.  Privacy advocates, student 

unions and labor rights organizations have filed lawsuits to block data access, questioning whether the 

government could weaponize people’s personal information”). 

 118 James O’Donnell, OpenAI Has Upped Its Lobbying Efforts Nearly Sevenfold, MIT TECH. REV. 

(Jan. 21, 2025), https://www.technologyreview.com/2025/01/21/1110260/openai-ups-its-lobbying-

efforts-nearly-seven-fold [perma.cc/KJQ2-X579]; Mike Scarcella, OpenAI Expands Lobbying Efforts, 

Hiring Former US Senator, REUTERS (Mar. 12, 2024), 

https://www.reuters.com/legal/transactional/openai-expands-lobbying-efforts-hiring-former-us-senator-

2024-03-12 [perma.cc/G6SG-LY93]; Field, supra note 107; Tim Ingham, OpenAI Is Pushing for Donald 

Trump to Weaken Copyright Protections in the US. Paul McCartney Is Fighting Back., MUSIC BUS. 

WORLDWIDE (Mar. 19, 2025), https://www.musicbusinessworldwide.com/openai-is-pushing-for-donald-

trump-to-usher-in-weakened-copyright-protections-in-the-us-paul-mccartney-is-fighting-back 

[perma.cc/TWH5-LFH2]. 

 119 Samantha Subin, Palantir Delivers First Two AI-Enabled Systems to U.S. Army, CNBC (Mar. 7, 

2025), https://www.cnbc.com/2025/03/07/palantir-delivers-first-two-ai-enabled-systems-to-us-

army.html [perma.cc/ZYB2-2S9H]; Michael Tobin, Meta Boss Praises New US Army Division Enlisting 

Tech Execs as Lieutenant Colonels, THE GUARDIAN (June 25, 2025), 

https://www.theguardian.com/technology/2025/jun/25/meta-exec-us-army-enlistment [perma.cc/87S6-

Q5WB]; Office of Sen. Elizabeth Warren, Special Interests Over the Public Interest: Elon Musk’s 130 

Days in the Trump Administration (June 2025), 

https://www.warren.senate.gov/imo/media/doc/130_days_of_elon_musk_report.pdf [perma.cc/Q44U-

GCPD]. 

 120 Kathryn Palmer, Trump’s ‘Big Beautiful Bill’ Could Ban States from Regulating AI for a Decade, 

USA TODAY (May 27, 2025), https://www.usatoday.com/story/news/politics/2025/05/27/trump-big-

beautiful-bill-ai-regulation-ban/83874952007 [perma.cc/DC35-TUVZ]; Matt Brown & Matt O’Brien, 

Senate Pulls AI Regulatory Ban from GOP Bill After Complaints from States, PBS NewsHour (July 1, 

2025), https://www.pbs.org/newshour/politics/senate-pulls-ai-regulatory-ban-from-gop-bill-after-

complaints-from-states[https://perma.cc/P8EA-DSXX]. 
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legislation on artificial intelligence.121  Further, these federal threats raise 

serious issues about the role of technology in government.  If technology 

companies can essentially make themselves unaccountable to state 

legislatures by lobbying the federal government, while working with 

technologies that have the potential to transform the economy and human 

society, there is a serious risk of these companies causing unchecked, serious 

harm.   

IV.     REMEDIES 

Lawyers and concerned public servants should consider new frontiers 

in federalism to resist government overreach.  At the federal level, Senators 

Markey and Hirono have introduced the Artificial Intelligence Civil Rights 

Act of 2024.122  The legislation would regulate the use of algorithms in 

decision-making in sectors like criminal justice, banking, and health care, and 

place prohibitions on the use of AI algorithms that display systemic bias.123  

Some legal scholars have also written about concerns related to data sharing 

across national borders.124  However, given the almost complete capture of 

the federal government by xenophobic and technocratic influences, other 

non-federal actors must play a role in resisting the abuse of data and 

technology to advance noxious policy.  This may require turning a critical 

eye towards state and local data usage and insisting that federalist structures 

of non-compliance and anticommandeering be applied to data. 

A.     What States Can Do 

Seemingly innocent data-collection practices can become incriminating 

in the hands of bad actors.  Information gathered by states and localities may 

carry serious downstream consequences, particularly when federal officials 

pressure jurisdictions to disclose data relevant to INS.125  Yet states are 

generally under no obligation to collect information about citizenship or 

immigration status in the first place.  By declining to collect such 

information, jurisdictions leave the federal government with little leverage 

when seeking to use state resources for immigration enforcement.   

 

 121 Murphy v. NCAA, 584 U.S. 453, 471 (2018) (“And conspicuously absent from the list of powers 

given to Congress is the power to issue direct orders to the governments of the States.”). 

 122 Artificial Intelligence Civil Rights Act of 2024, S. 5152, 118th Cong. (2024). 

 123 Id. 

 124 See generally Jennifer Daskal, Law Enforcement Access to Data Across Borders: The Evolving 

Security and Rights Issues, 8 J. NAT’L SEC. L. & POL’Y 473 (2016); Anupam Chander & Paul Schwartz, 

The President’s Authority Over Cross-Border Data Flows, 172 U. PA. L. REV. 1989 (2024). 

 125 8 U.S.C. § 1373 (Communication between government agencies and the Immigration and 

Naturalization Service); City of Chicago v. Sessions, 888 F.3d 272, 277 (7th Cir. 2018) (“We are a country 

that jealously guards the separation of powers, and we must be ever-vigilant in that endeavor.”); City of 

Philadelphia v. Sessions, 916 F.3d 276, 281-282 (3d Cir. 2019). 
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Accordingly, states, counties, and municipalities must weigh the 

administrative value of collecting information on residents against the risk of 

potential abuse of the same information.  States like California, for instance, 

have placed strong restraints on collecting information about citizenship 

status.126  Other states, like Georgia and Florida, prohibit the collection or 

retention of several types of student information.127  This approach challenges 

our intuitions about the data and technological progress.  There is an 

underlying assumption that more information is always better and that 

expanded data collection is inherently necessary for effective governance.128  

On this view, non-collection of data can appear regressive and a return to a 

premodern or “Dark Ages” approach to administration.  Nevertheless, 

progress is not linear, and data is not powerful just because it is collected, but 

because of how it is used.  If states can use data to help residents in one 

respect but are coerced into sharing that data with a federal government bent 

on using it to harm residents in many others, it is not obvious why collection 

is worthwhile. 

States and cities committed to serving as sanctuaries may have to accept 

the fact that data collection and incorporation into governance require 

limitations.  Pausing or discontinuing certain forms of data gathering may be 

necessary to prioritize values and protection policies over immediate 

technological advancement.  Advancing values such as acceptance, diversity, 

and community safety could mean opting out of technical optimization or 

similar “smart city” measures that make administration simpler.129 

 

 126 David A. Lieb, California Expands Privacy Protections as Democratic-Led States Resist Trump’s 

Immigration Agenda, WLTX-19 (Oct. 12, 2025), 

https://www.wltx.com/article/associatedpress/associatedpress/california-expands-privacy-protections-as-

democratic-led-states-resist-trumps-immigration-agenda/616-fe931627-8859-40c4-863c-2151f52668cb 

[perma.cc/V7CC-66RB]. 

 127 O.C.G.A. § 20-2-665 (2024) (Prohibition on the reporting and collection of certain data); Fla. Stat. 

§ 1002.222(1)(a) (2014). 

 128 See, e.g., LORENZO BIGAGLI, STEFANO NATIVI, JOAN MASÓ & JERRY L. COFFIN, MOBILISING 

DATA: ENVIRONMENTAL DATA, TECHNICAL AND GOVERNANCE ISSUES, IN OPEN DATA AND THE 

KNOWLEDGE SOCIETY 121–40 (2017); Manuel Ramos-Maqueda & Daniel L. Chen, The Data Revolution 

in Justice, WORLD DEV. 106834 (2025); Catherine M. Sharkey, Valuing Black and Female Lives: A 

Proposal for Incorporating Agency VSL into Tort Damages, 96 NOTRE DAME L. REV. 1479 (2021); 

Catherine M. Sharkey, Personalized Damages, U. CHI. L. REV. ONLINE (2022), 

https://ssrn.com/abstract=4107993 [perma.cc/V7CC-66RB]; Ariel Porat & Lior J. Strahilevitz, 

Personalizing Default Rules and Disclosure with Big Data, 112 MICH. L. REV. 1417 (2014); Ranie Ahmed 

et al., Racial Equity in the Fight against COVID-19: A Qualitative Study Examining the Importance of 

Collecting Race-Based Data in the Canadian Context, 7 TROP. DIS. & TRAVEL MED. VACCINES 15 (2021). 

 129 For a discussion on the nuanced risks to data privacy posed by smart cities, which use large 
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Accountability?, 45 WM. & MARY ENV’T L. & POL’Y REV. 739 (2021); see also Annie Decker, Smart 
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Another pathway, besides non-collection of data, is data sovereignty at 

the local level.130  Data sovereignty, although defined differently, is 

understood to mean governmental control over the data they collect and store 

about people within their borders.131  The principle of data sovereignty 

extends traditional notions of state control over physical resources (such as 

money or personnel) to less tangible resources, such as the internet or 

information stored on servers.  As noted, even so-called sanctuary cities have 

collected information that was later accessed by ICE without knowledge or 

consent.132  The example of SCAAP data sharing in Alameda demonstrates 

how even the best-intentioned sanctuary policies can be thwarted or rendered 

meaningless simply because localities are inattentive to, or unaware of, their 

data-sharing policies.133  State and local governments might still choose to 

collect data, but doing so requires a corresponding commitment to rigorous 

protection.  More broadly, the revival of strong federalism, which emphasizes 

state sovereignty over the flow of data beyond its borders, may offer another 

route for protecting vulnerable individuals from federal targeting. 

One concern is that data sovereignty measures have not been 

sufficiently robust or comprehensive.  Even when well-intentioned cities and 

states pass sanctuary measures to not cooperate with ICE or send data, that 

data often remains accessible to federal entities through existing agreements 

or understandings between agencies or departments.  If states began to treat 

their data as a valuable resource worthy of protection, rather than as a purely 

non-rivalrous, complementary good, they might undertake serious audits of 

the many data-sharing conduits that currently exist.   

A first step is an exhaustive inventory of existing data-sharing 

agreements.  This should include the type of data shared and what data might 

be shared in the future.  States should also scrutinize contracts with private 

companies, such as license plate surveillance companies, to understand what 

information might become accessible to external individuals, entities, or 

governments.  Creating data borders and fiercely guarding them would allow 

states to better implement and protect their policy values.   

B.     What Courts Can Do 

It is also important to consider how Courts can resist the reckless 

adoption of artificial intelligence and the spread of misinformation.  As 

government agencies increasingly rely on large databases and artificial 

 

 130 See, generally Andrew Keane Woods, Litigating Data Sovereignty, 128 YALE L.J. 328 (2018). 

 131 Id. at 360-61. 

 132 Johana Bhuiyan, ICE Accessed Car Trackers in Sanctuary Cities That Could Help in Raids, Files 

Show, THE GUARDIAN (Mar. 11, 2025), https://www.theguardian.com/us-news/2025/mar/11/ice-car-

trackers-sanctuary-cities?CMP=Share_AndroidApp_Other [perma.cc/V7CC-66RB]. 

 133 Sabino, supra note 94. 
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intelligence tools, courts may be tasked with preventing their abuse.  

Historically, from Prigg to Printz, courts have played a vital role in 

understanding and maintaining the proper relationships between federal, 

state, and local governments.  Understanding how courts are currently 

viewing the use of big data and artificial intelligence may give insight into 

how they adjudicate new issues of data sovereignty.   

Emerging case law suggests that courts are prepared to sanction the 

improper use of AI and have expressed concern about being relegated to fact-

checkers for legal and factual assertions fabricated by AI-generated briefs.  

In Bejamin v. Costco Wholesale, the court warned that “although AI tools can 

make legal work more efficient, they also can ‘hallucinate’—that is, they 

produce blatantly incorrect information that, on its face, appears truthful . . .  

[such as] case citations that conform to the Bluebook, but ultimately are not 

real.”134  Benjamin dealt with a lawyer who relied on an AI chat service that 

generated fictitious case law and submitted these citations to a court.135  The 

court ultimately imposed sanctions on the lawyer, citing several other cases 

in which AI abuse had been recognized.136 

In 2024, the court in Ferris v. Amazon.Com also strongly denounced the 

misuse of AI tools in legal proceedings for a pro se plaintiff, applying a Rule 

11 sanction from the Federal Rules of Civil Procedure.137  The district court 

explained the difficulties that artificial intelligence poses to the legal system: 

“When used carelessly, it produces frustratingly realistic legal fiction that 

takes inordinately longer to respond to than to create.  While one party can 

create a fake legal brief at the click of a button, the opposing party and court 

must parse through the case names, citations, and points of law to determine 

which parts, if any, are true.  As AI continues to proliferate, this creation-

response imbalance places significant strain on the judicial system.”138 

The possibility of hallucinations or fictions in AI-generated work 

breaks trust in court proceedings and significantly bogs down the judicial 

 

 134 Benjamin v. Costco Wholesale Corp., 2025 U.S. Dist. LEXIS 78895, at *2 (E.D.N.Y. Apr. 24, 

2025). 

 135 Id. 

 136 See id. at *7 (E.D. Pa. Apr. 10, 2025) (“[Counsel] violated Fed. R. Civ. P. 11(b)(2) by submitting 

briefs to the Court that cited case law that did not support his stated propositions and which, on their face, 

do not exist”); Gordon v. Wells Fargo Bank N.A. Inc., No. 24-CV-388, 2025 U.S. Dist. LEXIS 66601, 

2025 WL 1057211, at *3 (M.D. Ga. Apr. 8, 2025) (“While there is no general prohibition on using AI 

during the course of litigation, Plaintiff has a duty to ensure he is not citing to fake opinions in his 

filings.”); Dehghani v. Castro, No. 25-CV-0052, 2025 U.S. Dist. LEXIS 63641, 2025 WL 988009, at *4 

(D.N.M. Apr. 2, 2025) (imposing sanctions, the court noted that counsel had submitted “non-existent 

cases” that were “likely the handiwork of a ChatGPT or similar artificial intelligence (AI) program’s 

hallucinations”). 

 137 Ferris v. Amazon.Com Servs., LLC, 778 F.Supp. 3d 879, 880 (2025). 

 138 Id. at 880-81. 
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process.139  It is the duty of the court to “hold course and tack against the 

headwinds of foolishness and utter contempt for the truth daily poured into 

the body politic by strivers saluted by the fourth estate.”140 

If the federal government and its operatives continue to use AI tools in 

earnest, they are also at risk of making crucial errors due to their reliance on 

artificial intelligence.  Even if AI is not used for mass surveillance, 

censorship, or deportation, seemingly benign administrative use can still lead 

to serious problems.  Legal challenges that highlight these errors might deter 

the aggressive use of AI and invalidate negative outcomes that were obtained 

with faulty or even hallucinated information.   

V.     OPEN QUESTIONS FOR INDIVIDUALS:  
EXPRESSIVE VS. EFFECTIVE DISOBEDIENCE 

The success and failure of jurisdictions to resist federal abuse of data 

and strategically reject requests for data sharing have significance for 

individuals within their borders.  At the individual level, tools of mass 

surveillance and policies that enable the free flow of data change individual 

and collective decisions regarding public protest.  The heightened risk of 

punishment for dissent and the increased ease with which protestors can be 

identified put pressure on how we protest and for what purpose.  How does 

rapidly evolving technology change how free speech and protest principles 

should be considered?  Further, how should individuals protest when the 

federal government collects their data to potentially punish them for dissent, 

and when state and local jurisdictions fail to meaningfully shield their 

residents from such surveillance?141 

The very public and violent treatment of individuals like Mahmoud 

Khalil for engaging in peaceful protest activities is both shocking and deeply 

threatening, particularly given that the underlying First Amendment 

protections would seem, at least doctrinally, to be well settled.142  Even before 

 

 139 Id. (“Some people seem to believe that facts and truth no longer matter, but that is not how we do 

things in this Court.”). 
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the most recent Trump administration, there have been shifts towards 

increasing repression of speech.143  Decisions like Mckesson and the 

treatment of advocates for Palestinians have been criticized as potentially 

chilling First Amendment speech and civil rights protests.144  Another 

consequence, however, may be that political expression does not disappear 

so much as it becomes harder to identify with a specific individual or group.  

The natural response to censorship is anonymity, especially if you wish to 

continue protesting.  Decentralized expression, scrubbed of any identifiable 

information, may require new understandings of what organizing looks like.  

Legal philosopher Joseph Raz argues that “revolutionary and civil 

disobedience are political actions, they normally involve public, open action.  

This is normally necessary for them to achieve their purpose [be it expressive 

or effective] . . . There is no general reason why individuals engaged in those 

activities should make their identity known or voluntarily submit to 

punishment.”145  Perhaps a focus on efficacy, rather than expression, is 

needed from individuals in the current moment.  This will involve carefully 

engaging with new technology and finding new ways to verify fellow 

advocates, given the possibilities of infiltration or interference from bad 

actors.   

Another alternative is to change how we think about protest and 

advocacy.  If adding your name to Change.org petitions, sending mass 

emails, or signing Dear Colleague Letters creates a digital trail that is 

incriminating and actionable146 due to the adoption of powerful AI tools, we 
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need to find other ways to build communities of change.  This might look 

like putting the public back into public participation and speech: talking to 

neighbors and strangers as we encounter them, joining protests when we see 

them, and making offline plans to discuss and sticking with them.  It might 

also involve implementing more inclusive or just cultures tacitly in our 

spheres of influence, without recording these decisions or declaring intent.  

“Working in the dark” could certainly have its benefits.  Consider a company 

that is genuinely committed to promoting diversity, equity, and inclusion.  

Creating undocumented practices and policies to maintain these hiring 

practices may be the only way this company can continue them without 

attracting the attention of the federal government.  Of course, this detracts 

from the symbolic value of proudly promoting DEI initiatives.  It also reduces 

transparency, creating space for potential corruption, abuse, or 

discrimination.  Yet in the present regulatory environment, such quiet 

implementation may be the only viable path for sustaining these initiatives at 

all. 

A “dark ages” activism demands something more than online activism.  

If we are to protest, it must be with bodily presence and with an acceptance 

of potential consequences.  Social media action in the style of corporate 

activism or trendy hashtags now carries a serious potential cost, and perhaps 

the only way to make the cost worthwhile is to participate in a more embodied 

manner.  It need not be less radical; in fact, it may need to be more so.  

Participating, without involving oneself in creating a record of that 

participation, may minimize the risks of speaking up for justice.  Without 

using the bullhorn of social media or online platforms, activism may feel less 

broadly impactful.  However, it may prove more effective in building a 

culture of resistance and a genuine local community that can advocate and 

ideate together. 

CONCLUSION 

The comparison of historic Personal Liberty Laws and the current 

policies of sanctuary jurisdictions provide several important insights into 

how vulnerable populations might be protected by local sovereignty under 

federalism.  First, the initial success of Personal Liberty Laws provides a 

challenging counter-perspective to the philosophy underlying sanctuary 

policies.  States and cities that have adopted policies of complete non-

collaboration should consider whether they are truly helping undocumented 

people by remaining involved.  Personal Liberty Laws often involved Free 
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States in the process of enacting federal laws, even ones that many 

Northerners found unsavory.  This direct involvement allowed state officials, 

judges, and juries to provide more process and protection to suspected 

fugitive slaves and created opportunities for friction between the enforcement 

of fugitive slave laws and anti-slavery values.  Non-collaboration when it 

comes to physical resources is not necessarily the gold standard for protecting 

individuals.  Instead, sanctuary jurisdictions should understand that data 

collaboration and other information sharing measures are a form of 

compliance and assistance to harmful federal agendas.  They might also want 

to engage in positive law making, allocating funds for support of threatened 

immigrants or bolstering existing legal rights. 

Another significant difference between the antebellum resistance to 

slavery enforcement and the present day is the role of data sharing.  

Following Prigg, many Free States refused to assist federal enforcement of 

the Fugitive Slave Act of 1793 (and later of 1850).  While sanctuary 

jurisdictions today also claim to similarly engage in non-collaboration, many 

existing data-sharing agreements still provide discreet and often unnoticed 

avenues for collaboration.  With the increasing use of artificial intelligence 

tools and large data-sharing platforms, the federal government can weaponize 

data from local governments to further its agenda of mass deportation in 

unprecedented ways.  States and cities need to take data seriously as part of 

their sovereignty and must closely audit the flow of data in and out of the 

state to ensure that sanctuary policies are not thwarted.  It posits that these 

governments might even consider the possibility that non-collection of data 

is more valuable than any progress that can be gained from that data.  More 

broadly, cities that seek to incorporate technology into their own functions 

(so-called “smart cities”) should be careful that optimism for technology 

adoption does not open the door to unsavory uses of this technology. 

Judges and individuals also need to increase their awareness of the role 

that large datasets and technology play in creating false information, 

empowering bad actors, and chilling free speech.  Taking the potential 

consequences of these technologies seriously is necessary to meet the current 

moment and develop strategies of resistance.  For judges, this might look like 

finding new and creative ways of deterring the abuse of artificial intelligence 

and remaining wary of the federal government’s increasing adoption of these 

technologies.  For individuals, the proliferation of data surveillance tools 

should challenge us to engage in bold, meaningful, and calculated resistance.  

Resistance might not take forms as flashy or symbolic as in recent years, but 

it can remain powerful because of the high cost that technology has placed 

upon it.   

 


