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INTRODUCTION 

Since interpreting the Second Amendment as a fundamental right,1 the 

conservative 6:3 Supreme Court has utilized a newly invented and powerful 

legal doctrine to further enhance protections for gun owners at the expense 

of victims of gun violence.2  In N.Y. State Rifle & Pistol Ass’n v. Bruen and 

Dobbs v. Jackson Women’s Health, the Court invented and applied a new 

doctrine: the History and Tradition test.  The test blends originalism and 

debatable historical analysis to eliminate civil rights that conservatives 

disfavor while strengthening those that they favor.3  The test petrifies the 

meaning, extent, and understanding of constitutional rights at the time they 

were written.4  In addition, the test as used weakens or expands rights largely 

on conservative ideological lines.5  In Second Amendment jurisprudence, the 

Court ruled in Bruen that public carry restrictions interfere with the 

individual right to self-defense.6  This holding was based on the history and 

tradition of the time the Second Amendment was written.  The Court 

reasoned that the laws in 1792 were not sufficiently analogous to permit this 

type of modern regulation and created a new standard that all gun regulations 

must pass.  The evisceration of states’ ability to regulate firearms began in 

District of Columbia v. Heller and McDonald v. City of Chicago; however, 

Bruen has exacerbated and fueled the nation’s current gun-related public 

health crisis.7  In 2023, 17,927 people died from a gun-related homicide, and 

27,300 people died of a gun-related suicide.8  There is a direct correlation 

between lower rates of gun-related deaths and more effective state-level gun 

control, with Massachusetts, New York, Rhode Island, and California having 

the lowest rates of gun-related deaths and Mississippi, Alabama, Alaska, and 

 

 1 District of Columbia v. Heller, 554 U.S. 570 (2008). 

 2 See New York State Rifle & Pistol Ass’n v. Bruen, 597 U.S. 1 (2022).  This piece refers to the 

“6:3 Court” in reference to its current ideological divide and the increasingly partisan application of the 

law. 

 3 See Dobbs v. Jackson Women’s Health Org., 597 U.S. 215 (2022); see also Bruen, 597 U.S. at 1; 

Kennedy v. Bremerton Sch. Dist., 597 U.S. 507 (2022).  This piece refers to the 6:3 test when describing 

the new History and Tradition test put forward by the current Supreme Court.  The term History and 

Tradition does come from past opinions most notably Washington v. Glucksberg, 521 U.S. 702 (1997), 

but as discussed infra Argument Section 2 Subsection A, the modern test used by this Court is so altered 

that it is effectively a new test. 

 4 See Dobbs, 597 U.S. at 239; Bruen, 597 U.S. at 1; Kennedy, 597 U.S. at 1. 

 5 See generally Dobbs, 597 U.S. at 215; see Bruen, 597 U.S. at 1; Kennedy, 597 U.S. at 507. 

 6 See Bruen, 597 U.S. at 17. 

 7 See id.; see District of Columbia v. Heller, 554 U.S. 570 (2008); see McDonald v. City of Chicago, 

561 U.S. 742 (2010). 

 8 Firearm Violence in the United States, JOHN HOPKINS BLOOMBERG SCH. OF PUB. HEALTH CTR. 

FOR GUN VIOLENCE SOLS., https://publichealth.jhu.edu/center-for-gun-violence-solutions/research-

reports/gun-violence-in-the-united-states [https://perma.cc/MFM6-8Q6C]. 

https://publichealth.jhu.edu/center-for-gun-violence-solutions/research-reports/gun-violence-in-the-united-states
https://publichealth.jhu.edu/center-for-gun-violence-solutions/research-reports/gun-violence-in-the-united-states
https://perma.cc/MFM6-8Q6C
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Wyoming having the highest rates of deaths.9  While there is significant 

debate about what “causes” gun deaths, the data leaves little room for doubt: 

less restricted access to firearms is directly correlated with gun homicides 

and suicides nationally.10 

Unfortunately, the frequency of mass shootings has also risen as gun 

regulations have come under legal siege from an increasingly conservative 

Court.  In 2014, there were 273 mass shootings in the United States.11  In 

2023, there were 659, a 256% increase.12  Mass shootings present one of the 

most difficult questions of regulation. Constraining Constitutional 

requirements imposed by Heller, McDonald, and now Bruen, combined with 

the ability and ease of converting regular handguns into weapons of mass 

destruction, exacerbates an already deadly crisis.  The ruthless 

reinterpretation of the Second Amendment in Bruen leaves state legislatures 

with relatively few options to protect their residents from the ever-worsening 

crisis and leaves many of the most effective state laws at risk of being held 

unconstitutional.13  This Article proposes one solution that states have not 

pursued and is grounded in the history and tradition of our nation: 

ammunition possession restrictions. 

Minimizing the number of bullets individuals can keep in their 

possession would limit the killings and injuries that mass shooters can inflict.  

The Sandy Hook shooter fired 154 bullets.14  The Pulse nightclub shooter 

fired 211 bullets.15  The Las Vegas shooter fired 1,049 bullets.16  These 

attacks would have been tragedies whether the perpetrator had one or one 

thousand bullets; however, limiting the amount of ammunition those 

individuals had would have undoubtedly saved lives. 

Ammunition possession restrictions have at least three additional 

benefits beyond limiting the devastation of mass-shooting events.  First, 

ammunition, unlike firearms, is a consumable resource.  Once possession 

limits take effect, the ammunition possessed by individuals who refuse to 

 

 9 Id. 

 10 Id. 

 11 Janie Boschma, Curt Merrill, & John Murphy-Teixidor, Mass Shootings in the US Fast Facts, 

CNN (Aug. 6, 2025, 2:09 PM), https://www.cnn.com/us/mass-shootings-fast-facts 

[https://perma.cc/4Y4E-DZ7E].   

 12 Id. 

 13 See generally New York State Rifle & Pistol Ass’n v. Bruen, 597 U.S. 1 (2022). 

 14 Stephen W. Hargarten, The Bullets He Carried, 21 W. J. EMERG. MED. 1036 (2020). 

 15 Erin Donaghue, None of the Pulse Shooting Victims Were Struck by Officer Fire, Review Finds, 

CBS NEWS (Feb. 13, 2019), https://www.cbsnews.com/news/pulse-nightclub-shooting-none-of-the-

pulse-shooting-victims-were-struck-by-officer-fire-review-finds [https://perma.cc/5BAY-Z67A]. 

 16 Miles Kohrman, The Las Vegas Mass Shooter Had 13 Rifles Outfitted with Bump Stocks. He Used 

Them to Fire 1,049 Rounds., THE TRACE (Aug. 3, 2018), https://www.thetrace.org/newsletter/las-vegas-

mass-shooting-bump-stocks-route-91 [https://perma.cc/F3KH-2ZDZ]. 

https://www.cnn.com/us/mass-shootings-fast-facts
https://perma.cc/4Y4E-DZ7E
https://www.cbsnews.com/news/pulse-nightclub-shooting-none-of-the-pulse-shooting-victims-were-struck-by-officer-fire-review-finds
https://www.cbsnews.com/news/pulse-nightclub-shooting-none-of-the-pulse-shooting-victims-were-struck-by-officer-fire-review-finds
https://perma.cc/5BAY-Z67A
https://www.thetrace.org/newsletter/las-vegas-mass-shooting-bump-stocks-route-91
https://www.thetrace.org/newsletter/las-vegas-mass-shooting-bump-stocks-route-91
https://perma.cc/F3KH-2ZDZ
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comply with the restrictions will eventually be expended.  Second, this 

method of addressing firearm related death and injury relies upon a public 

health perspective as opposed to a criminal law approach.17  Third, tighter 

restrictions on the sale and use of ammunition could lead to an overall 

decrease in the amount and ferocity of gun violence, even in non-mass 

shooter situations. 

Ammunition possession restrictions can pass the 6:3 History and 

Tradition for three reasons, despite the fact that the test is designed to enact 

conservative policies.  First, restrictions on ammunition were present in both 

the colonies and early republic states in the form of gunpowder possession 

limitations.18  Second, the 6:3 History and Tradition test is about analogous 

similarity, not the exact fit of past laws or regulations, as demonstrated 

recently in United States v. Rahimi.19  Finally, limiting the possession of 

ammunition does not interfere with the Second Amendment right to self-

defense guaranteed by Heller, McDonald, and Bruen. 

The rest of this Article explores the jurisprudence of the History and 

Tradition test, argues for the constitutionality of ammunition possession 

restrictions, and considers the effects of implementing possession caps. 

 
ARGUMENT 

 

I.     THE COURT REINVENTED THE LAW AND THE 

CONSTITUTION TO IMPLEMENT A RADICAL VIEW OF  
GUN RIGHTS 

A.     The Court Engaged in Extreme Revisionism by Interpreting the 
Second Amendment as an Individual Right to Self-Defense. 

The notion that the Second Amendment protects an individual right to 

possess firearms is a remarkably new idea for a right codified in 1791.20  In 

2008, the Court reviewed a Washington, D.C. ban on handgun possession in 

 

 17 Changing the overall approach to addressing firearm violence is a priority for gun advocates who 

argue that breaking from the current criminal legal approach is essential to effectively addressing the 

underlying issues that cause systemic firearm violence.  Currently the criminal law approach punishes 

violence with state inflicted violence in the form of incarceration or the death penalty.  The public health 

approach seeks to prevent violence before it occurs instead of seeking retribution for actions already done.  

The Public Health Approach to Prevent Gun Violence, JOHN HOPKINS BLOOMBERG SCH. OF PUB. 

HEALTH CTR. FOR GUN VIOLENCE SOLS., https://publichealth.jhu.edu/center-for-gun-violence-

solutions/our-work/the-public-health-approach-to-prevent-gun-violence [https://perma.cc/LC7D-BNT6]. 

 18 See infra Section II Subsection D. 

 19 See generally United States v. Rahimi, 602 U.S. 680 (2024). 

 20 U.S. CONST. amend. II. 

https://publichealth.jhu.edu/center-for-gun-violence-solutions/our-work/the-public-health-approach-to-prevent-gun-violence
https://publichealth.jhu.edu/center-for-gun-violence-solutions/our-work/the-public-health-approach-to-prevent-gun-violence
https://perma.cc/LC7D-BNT6
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Heller.21  That was the first time the Court interpreted the Second 

Amendment as imbuing individuals with a right to bear arms.22  Two years 

later, in McDonald, the Court incorporated that right to the states through the 

14th Amendment.23  As evidenced laws at issue in Heller and McDonald, the 

idea that a state could not categorically ban handguns was not an established 

fact by any meaning of the word.24  Multiple cities pursued stringent laws to 

combat gun violence and after Heller, 175 of those laws and ordinances were 

challenged.25  The litany of lawsuits following the decision further 

demonstrates that there was no clear previous constitutional right to self-

defense as described in Heller.  In fact, the first time an individual right to 

bear arms was posited in legal scholarship was in 1960.26  This Article was 

seized upon by the newly radicalized National Rifle Association (“NRA”), 

which invested significant monetary resources to develop this theory into one 

that could one day be constitutionalized by the Supreme Court.27  An 

individual right to bear arms lacks any concrete foundation in American 

jurisprudence, history, and tradition, yet the NRA’s investment has paid 

significant dividends.28  This development is a revision and reinvention of 

the law and Constitution. 

1.     The Individual Second Amendment Right Is Dependent on Self-

Defense, Which Empowers Legislatures to Restrict  

Ammunition Possession. 

In Heller, the Court found no individual right to bear arms, instead 

holding that the Second Amendment establishes a right to bear arms in self-

defense.29  Citing multiple editions of the Blackstone Dictionary, the Court 

goes through an extensive canvassing of founding era sources to demonstrate 

the pre-ratification meaning of the Second Amendment right. 

St. George Tucker’s version of Blackstone’s Commentaries, as we explained 

above, conceived of the Blackstonian arms right as necessary for self-

 

 21 See generally District of Columbia v. Heller, 554 U.S. 570 (2008). 

 22 See generally Heller, 554 U.S. at 570. 

 23 See generally id.; see McDonald v. City of Chicago, 561 U.S. 742 (2010). 

 24 See generally McDonald, 561 U.S. at 742. 

 25 Billy Clark, Second Amendment Challenges Following the Supreme Court’s Bruen Decision, 

GIFFORDS L. CTR. TO PREVENT GUN VIOLENCE (June 12, 2023), 

https://giffords.org/lawcenter/memo/second-amendment-challenges-following-the-supreme-courts-

bruen-decision [https://perma.cc/7YZZ-TSW7]. 

 26 See Stuart R. Hays, The Right to Bear Arms, A Study in Judicial Misinterpretation, 2 WM. & MARY 

L. REV. 381 (1960). 

 27 See Jessica Dawson, Shall Not Be Infringed: How the NRA Used Religious Language to Transform 

the Meaning of the Second Amendment, PALGRAVE COMMC’NS, July 2, 2019. 

 28 See id. 

 29 See generally District of Columbia v. Heller, 554 U.S. 570 (2008). 

https://giffords.org/lawcenter/memo/second-amendment-challenges-following-the-supreme-courts-bruen-decision
https://giffords.org/lawcenter/memo/second-amendment-challenges-following-the-supreme-courts-bruen-decision
https://perma.cc/7YZZ-TSW7
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defense.  He equated that right, absent the religious and class-based 

restrictions, with the Second Amendment . . . Tucker elaborated on the 

Second Amendment: “This may be considered as the true palladium of 

liberty . . . The right to self-defense is the first law of nature.”30 

The Court cites three more authors: Joel Tiffany, L. Spooner, and 

Charles Sumner from the post-colonial pre-civil war period: “Never was [the 

rifle] more needed in just self-defense, than now in Kansas, and at least one 

article in our National Constitution must be blotted out, before the complete 

right to it can in any way be impeached.”31  The Court then cites to three 

cases to assert that the understanding of the right following the Civil War was 

understood as an individual right to self-defense.32  Then the Court posits that 

the Second Amendment was understood as a right to individual self-defense 

because Southern states during reconstruction often tried to disarm Black 

Americans, but these efforts were held unconstitutional.33  This concept has 

been consistently confirmed in McDonald, “the Second Amendment protects 

the right to keep and bear arms for the purpose of self-defense,”34  Bruen, 

“the Second and Fourteenth Amendments protect an individual’s right to 

carry a handgun for self-defense outside the home,”35 and Rahimi, “the right 

was never thought to sweep indiscriminately.  ‘From Blackstone through the 

19th-century cases, commentators and courts routinely explained that the 

right was not a right to keep and carry any weapon whatsoever in any manner 

whatsoever and for whatever purpose.’”36  The Court has consistently 

reaffirmed that the individual right to bear arms is one of self-defense. 

The Heller opinion goes to great lengths to confirm that essential gun 

laws will not be undone by their invention because the individual right to 

bear arms is contingent on self-defense: 

Like most rights, the right secured by the Second Amendment is not 

unlimited… the right was not a right to keep and carry any weapon 

whatsoever in any manner whatsoever and for whatever purpose . . . nothing 

in our opinion should be taken to cast doubt on longstanding prohibitions on 

the possession of firearms by felons and the mentally ill, or laws forbidding 

the carrying of firearms in sensitive places such as schools and government 

 

 30 See id. at 606. 

 31 See id. at 609.  Invoking abolitionist Senator Charles Sumner in this manner bastardizes the 

principles for which he consistently advocated throughout his career. 

 32 See id. at 610-14 (citing Johnson v. Tompkins, 13 F. Cas. 840, 850, 852 (CC Pa. 1833), Nunn v. 

State, 1 Ga. 243, 251 (1846), and State v. Chandler, 5 La. Ann. 489, 490 (1850)). 

 33 See id. at 614. 

 34 McDonald v. City of Chicago, 561 U.S. 742, 749-50 (2010). 

 35 See New York State Rifle & Pistol Ass’n v. Bruen, 597 U.S. 1, 10 (2022). 

 36 Rahimi, 602 U.S. at 691 (internal citations omitted). 
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buildings, or laws imposing conditions and qualifications on the commercial 

sale of arms.37 

Justice Scalia even specifically disavows that the self-defense-based 

right would allow individuals to possess weapons sufficient to act as a check 

upon the government, a principle he acknowledges as part of the Second 

Amendment’s history and an animator of modern Second Amendment 

activists. 

It may be objected that if weapons that are most useful in military service—

M-16 rifles and the like—may be banned, then the Second Amendment right 

is completely detached from the prefatory clause . . . It may well be true 

today that a militia, to be as effective as militias in the 18th century, would 

require sophisticated arms that are highly unusual in society at large.  Indeed, 

it may be true that no amount of small arms could be useful against modern-

day bombers and tanks.  But the fact that modern developments have limited 

the degree of fit between the prefatory clause and the protected right cannot 

change our interpretation of the right.38 

Justice Scalia puts forward dangerous weapons, location, concealed 

carry, licensing, and registration as areas where states can regulate, despite 

the newly codified right.39  This is only possible with the understanding that 

the individualized right is one to self-defense, not a general right.  Just like 

all constitutional rights, it can be burdened in certain circumstances and does 

not extend to every situation. 

Self-defense, justifying the individual right to bear arms, is a key reason 

that ammunition possession restrictions can pass the 6:3 History and 

Tradition test.  In the opinion that constitutionalizes the individual right to 

bear arms, it is extremely important to the authors that the right is dependent 

on self-defense, not a general protection for the ownership of any weapons.  

The fact that the individual right to bear arms is not general, but specifically 

for self-defense is key to modern gun regulations.  Without it, there could be 

no laws that meaningfully regulate or curtail guns without impermissibly 

infringing on the right.  Therefore, so long as someone is allowed to possess 

enough ammunition to defend themselves, preventing the person from 

owning surplus ammunition cannot interfere with the right to self-defense. 

 

 

 

 

 

 37 District of Columbia v. Heller, 554 U.S. 626 (2008). 

 38 Id. 

 39 Id. at 626-27. 
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B.     The History and Tradition Test Has Been Designed and 
Expanded to Petrify the Interpretations of Fundamental Rights for 

Conservative Policy Goals. 

1.     In Kennedy, the 6:3 Court Previewed Its Modern History and  

Tradition Doctrine Without Fully Developing the Test. 

In Kennedy, the Court decided that a public high school coach who knelt 

in prayer, encouraged players to pray with him, and substantially mixed 

religion with official duties was exercising his First Amendment right to 

practice religion.40  The opinion officially overruled the Lemon v. Kurtzman 

test, which had been in effect since 1971.41  The Court significantly 

developed Lemon’s jurisprudence over the fifty years it was in effect, but had 

also been moving away from the strict test originally posited by the Court 

and had begun to introduce history as a part of the analysis.42  In Kennedy, 

the Court took the opportunity afforded by the weakened Lemon test and the 

recent introduction of considering the history of religious practices to begin 

bringing fundamental rights under the History and Tradition test’s heel.43 

The name, “History and Tradition test” is not written in the majority’s 

opinion in Kennedy.  Yet the test enumerated in Kennedy by the Court 

prophesies their eventual use in Dobbs and future cases.  At the beginning of 

the opinion’s analysis, Justice Gorsuch states, “[t]hat the First Amendment 

doubly protects religious speech is no accident.  It is a natural outgrowth of 

the framers’ distrust of government attempts to regulate religion and suppress 

dissent.”44  Imbuing the First Amendment with this history and intent acts as 

the framing mechanism for the rest of the opinion.45  It inherently lends more 

credence to the understanding of the right when it was written.  The Court 

proceeds to analyze Mr. Kennedy’s and the Bremerton School system’s 

claims, decrying the Lemon standard that the Ninth Circuit and Bremerton 

relied on to conclude that it was necessary to fire Mr. Kennedy.46  The Court 

then officially overturns Lemon and claims that the “Court long ago 

abandoned Lemon and its endorsement test.”47  This proposition is dubious 

as the Town of Greece changed the test, but it is not as clear as the Court 

 

 40 See Kennedy v. Bremerton Sch. Dist., 597 U.S. 507 (2022). 

 41 See id. at 510; see Lemon v. Kurtzman, 403 U.S. 602 (1971). 

 42 See, e.g., Mueller v. Allen, 463 U.S. 388 (1983); see Lee v. Weisman, 505 U.S. 577 (1992); Town 

of Greece v. Galloway, 572 U.S. 565 (2014). 

 43 See generally Town of Greece, 572 U.S. at 565. 

 44 Kennedy, 597 U.S. at 523-24. 

 45 Id. at 512. 

 46 Id. at 523-24. 

 47 Id. at 510. 
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would make one believe that Lemon was no longer good law, as evidenced 

by the Ninth Circuit’s reliance on the test in the appealed opinion.48 

The History and Tradition test in Kennedy was used in a substantively 

different way than in Dobbs or Bruen.  The Court replaces the Lemon test 

explicitly with the notion that “The Establishment Clause must be interpreted 

by ‘reference to historical practices and understandings.’  ‘[T]he line’ that 

courts and governments ‘must draw between the permissible and the 

impermissible’ has to ‘accor[d] with history and faithfully reflec[t] the 

understanding of the Founding Fathers.’”49  Without saying the phrase 

“History and Tradition,” this directive effectively brings the First 

Amendment under its heel, as the historical practices and the rights 

interpretation by the Founding Fathers must be honored.  The analysis, 

however, is very different than other History and Tradition cases.  Kennedy 

focuses primarily on past holdings to argue that Lemon’s progeny was 

already overturned and introduces the Framers’ intent and understanding.50  

It introduces the 6:3 test only after most of the analysis is complete, likely to 

shore up standing in future cases, such as Dobbs and Bruen.51  This is not the 

approach used in Dobbs or Bruen, which are both intense historical studies 

of past laws from the time period of and leading to the ratification of the 

Second Amendment in 1791 and the Fourteenth Amendment in 1868.52 

Kennedy is significant in the development of the 6:3 History and 

Tradition test because, without explicitly mentioning the test, it brings the 

First Amendment under its rule.  This is why Justice Sotomayor’s dissent 

explicitly calls this opinion a “History and Tradition” opinion.53  The History 

and Tradition test was developed for substantive due process, and until 

Kennedy, it was not applied to enumerated constitutional rights.54  Kennedy 

was the first strike in the 6:3 conservative Court’s assault on civil rights under 

the guise of history and tradition.  The 6:3 test’s malleability in application, 

when compared with Dobbs and Bruen, yet consistency in producing 

conservative outcomes, demonstrates its true purpose.55  Placing enumerated 

constitutional rights under the petrifying gaze of the modern History and 

Tradition test has and will continue to deliver conservative priorities in 

reinterpreting constitutional rights.56 

 

 48 Id.; see generally Town of Greece, 572 U.S. 

 49 Kennedy, 597 U.S. at 535-36 (quoting Town of Greece, 572 U.S. at 536). 

 50 See generally Kennedy, 597 U.S. 507. 

 51 See id. at 573. 

 52 See generally Dobbs v. Jackson Women’s Health Org., 597 U.S. 215 (2022); see generally New 

York State Rifle & Pistol Ass’n v. Bruen, 597 U.S. 1 (2022). 

 53 Kennedy, 597 U.S. at 547 (Sotomayor, J., dissenting). 

 54 See Washington v. Glucksberg, 521 U.S. 702, 703, 721 (1997). 

 55 Compare Kennedy, 597 U.S. at 573, with Dobbs, 597 U.S. at 239, and Bruen, 597 U.S. at 34. 

 56 See, e.g., Dobbs, 597 U.S. at 215; see Bruen, 597 U.S. at 1; Kennedy, 597 U.S. at 570. 
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2.     Dobbs Set the Standard for History and Tradition Cases by 

Emphasizing the Importance of Pre-Ratification History and Tradition in 

Substantive Due Process Analysis. 

Dobbs was the first time the 6:3 History and Tradition test was 

unleashed, and in its debut, the Court overturned fifty years of precedent in 

Roe and eliminated the constitutional right to an abortion.57  Its methodology 

favors the history from the time of ratification and inherently requires rigidity 

and narrowness in its analysis.  This significantly empowers the Court to 

reduce the efficacy and meaning of constitutional rights by locking their 

interpretations to their meanings at the time the rights were written. 

Writing for the majority, Justice Alito states: “[The Due Process clause] 

has been held to guarantee some rights that are not mentioned in the 

Constitution, but any such right must be ‘deeply rooted in this Nation’s 

history and tradition’ and ‘implicit in the concept of ordered liberty.’”58  The 

way this is phrased inherently limits due process rights by limiting decades 

of jurisprudence to “some rights” and emphasizing the new role of “deeply 

rooted” history and tradition in evaluating the meanings of those rights. 

The opinion begins its historical analysis by stating, “[u]ntil the latter 

part of the 20th century, [the right to an abortion] was entirely unknown in 

American law.  Indeed, when the Fourteenth Amendment was adopted, three 

quarters of the States made abortion a crime at all stages of pregnancy.”59  

The opinion uses what the majority asserts as the relevant history as a 

distraction from the jurisprudence of Roe and Casey, both of which ground 

their findings in the precursor to the double helix theory of the Due Process 

and Equal Protection clauses of the Constitution.60  Roe and Casey recognize 

the importance of the history of post-emancipation social progress, the legal 

doctrine of protecting privacy, and the principle that women have an equal 

right to control their bodies.61  On the other hand, the 6:3 History and 

Tradition test places all the focus and legal weight on the history of civil 

rights at the time the right was codified, dismissing any interpretation of 

constitutional rights since then.  This starkly contrasts to Glucksberg, the 

opinion the 6:3 Court uses to justify Dobbs.62 

 

 57 See Dobbs, 597 U.S. at 239-250. 

 58 Id. at 231 (citing Glucksberg, 521 U. S. at 721).  The opinion cites Glucksberg here as if it justifies 

their previous statement.  As discussed infra Argument Section II Subsection A this position is a highly 

politicized and revisionist reading of the Glucksberg opinion that borders on fraudulent. 

 59 Id. at 220. 

 60 See generally Roe v. Wade, 410 U.S. 113 (1973); Planned Parenthood of Se. Pa. v. Casey, 505 

U.S. 833 (1992). 

 61 Roe, 410 U.S. at 113. 

 62 See infra Argument Section II Subsection A. 
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The 6:3 History and Tradition test considers the history leading up to 

and at the time of the Constitution’s codification to be effectively definitive 

in its analysis.  The Court begins the 6:3 test analysis with a discussion of at 

what point in the common law abortions were a crime, stating that it was a 

crime at the time of ‘quickening” to be the typical understanding.63  The Court 

analyzes what quickening means and approximates how many weeks along 

thirteenth century physicians considered quickening to occur, “Henry de 

Bracton’s 13th-century treatise explained that if a person has “struck a 

pregnant woman, or has given her poison, whereby he has caused abortion, 

if the foetus be already formed and animated, and particularly if it be 

animated, he commits homicide.”64  The Court then moves three hundred 

years into the future to the seventeenth century, “Sir Edward Coke’s 17th-

century treatise likewise asserted that abortion of a quick child was ‘murder’ 

if the ‘childe be born alive’ and a ‘great misprision’ if the ‘childe dieth in her 

body.’”65  The Court then moves to common law case law, “In 1732, for 

example, Eleanor Beare was convicted of ‘destroying the Foetus in the 

Womb’ of another woman and ‘thereby causing her to miscarry.’”66  The 

Court then discusses whether a pre-quickening abortion under the common 

law was akin to a proto-felony murder rule because there was no common 

law rule against a pre-quickening abortion.67  The Court then proceeds to 

discuss United States history starting with handbooks for justices of the peace 

from the eighteenth century, “Manuals for justices of the peace printed in the 

Colonies in the 18th century typically restated the common-law rule on 

abortion, and some manuals repeated Hale’s and Blackstone’s statements that 

anyone who prescribed medication ‘unlawfully to destroy the child’ would 

be guilty of murder if the woman died.”68  In total, the Court spends seven 

pages of its opinion discussing common law interpretations of abortion and 

differentiating between quickening and pre-quickening.69 

The Court then proceeds to discuss nineteenth century United States 

history, stating that a majority of states outlawed abortion during the 

nineteenth century and that “By 1868 . . . three quarters of the States . . . had 

enacted statutes making abortion a crime even if it was performed before 

quickening . . . . Of the nine States that had not yet criminalized abortion at 

all stages, all but one did so by 1910.”70  In total, the opinion spends a mere 

 

 63 Dobbs v. Jackson Women’s Health Org., 597 U.S. 215, 217 (2022). 

 64 See id. at 242. 

 65 Id. 

 66 See id. at 243. 

 67 See id. at 243-44. 

 68 See id. at 245. 

 69 See id. at 242-53. 

 70 See id. at 248. 
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seven sentences discussing the history of abortion in the United States from 

1868 to the 1950s.71 

The opinion does not seriously consider, weigh or analyze the seventy 

years of history from Roe to the present.72  It highlights the criminalization 

of abortion during reconstruction but does not consider the trend of 

legalization from Roe, other than to discredit it.73  The Court clearly places 

more weight even on the history from before the United States Constitution 

was conceived compared to any modern or even reconstruction era history.  

This vigor of analysis and amount of time dedicated to different eras of 

history demonstrates how the earlier history was treated with the utmost 

regard by the opinion, eventually outweighing all modern history, stare 

decisis, the Due Process right to an abortion in Roe, and the precursor to 

double helix reasoning of the Equal Protection and Due Process clauses. 

When using the History and Tradition test, the Court values common 

law and colonial history far more than any other.  Under the Test, analysis 

starts with the earliest history applicable, with ratification history considered 

the most important time period and reconstruction history considered when 

favorable to the conservative desired outcome.74  The 6:3 test is inherently 

weighted to disfavor history the closer it is to the present.  All history from 

ratification to the present pales in comparison to the value of history 

predating or at the time of ratification.  The effect of this on our civil rights 

is palpable, as the discernible meanings of those rights from a time when 

slavery was legal, and women could not vote, now control the definitions of 

all constitutional rights. 

3.     Bruen Furthered the Dobbs Test to Create a More Rigid and Structured 

Method of Analysis for Second Amendment That Stops the Advancement 

of Regulation and Burdens Modern Society. 

In Bruen, the Court evaluates whether a New York law that required 

individuals who wanted to have a permit to carry guns in public is violative 

of the Second Amendment.75  The law in question required that a person have 

a reason other than desire to carry a gun in public.76  New York adopted such 

rules to address public-safety concerns in dense urban areas.  Six of the other 

seven jurisdictions with similar laws all possessed major cities with epidemic 

 

 71 See id. at 248-49. 

 72 Id. at 248-50. 

 73 Id. 

 74 See generally Dobbs, 597 U.S. 570; see generally New York State Rifle & Pistol Ass’n v. Bruen, 

597 U.S. 1 (2022). 

 75 See Bruen, 597 U.S. at 4. 

 76 See id. at 12-13. 
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gun violence.77  These laws remained in force for over one hundred years 

without a challenge to their constitutional validity.78 

The analysis in Bruen begins by restating the fundamental right for an 

individual to bear arms for self-defense found in Heller and McDonald.79  

The opinion then describes the two-step test that appellate courts had 

developed in response: “In Heller and McDonald, we held that the Second 

and Fourteenth Amendments protect an individual right to keep and bear 

arms for self-defense . . . In the years since, the Courts of Appeals have 

coalesced around a “two-step” framework for analyzing Second Amendment 

challenges that combines history with means-end scrutiny.”80  The Court then 

holds that the two-step framework is inconsistent with the constitutional right 

to bear arms in self-defense, instead decrying that “the government must 

demonstrate that the regulation is consistent with this Nation’s historical 

tradition of firearm regulation.  Only if a firearm regulation is consistent with 

this Nation’s historical tradition may a court conclude that the individual’s 

conduct falls outside the Second Amendment’s ‘unqualified command.’”81 

In this opening paragraph of Bruen, the Court subjects us to two major 

regressions in Second Amendment jurisprudence.  First, the Court eliminates 

the two-step framework that provided some leeway for states to prevent 

people from going into public armed.82  This was especially useful for states 

with city populations vulnerable to epidemic gun violence and was a 

byproduct of the democratic decision to pass and maintain those laws.  

Second, the Court imports the History and Tradition test to the Second 

Amendment.83  As the application of the 6:3 test shows, essentially all 

modern laws must be analogous to the regulations and jurisprudence present 

in 1791 or in the common law before that time.84  Changes in technology, 

society, values, and views all become irrelevant within a single paragraph. 

Bruen’s analysis continues by reaffirming Heller’s finding that the 

Second Amendment codifies a preexisting right to bear arms for self-defense 

and supports the methodology of that finding.85 

First, we reviewed “[t]hree important founding-era legal scholars [who] 

interpreted the Second Amendment in published writings.”  Second, we 

 

 77 Id. at 5.  These jurisdictions include Massachusetts, California, District of Colombia, Maryland, 

and New Jersey. 

 78 See id. at 4. 

 79 See id. at 8. 

 80 See id. 

 81 See id. (emphasis added). 

 82 See id. 

 83 See id. 

 84 See id. 

 85 See id. at 12. 
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looked to “19th-century cases that interpreted the Second Amendment” and 

found that they “universally support an individual right” to keep and bear 

arms.  Third, we examined the “discussion of the Second Amendment in 

Congress and in public discourse” after the Civil War, “as people debated 

whether and how to secure constitutional rights for newly freed slaves.”  

Fourth, we considered how post-Civil War commentators under-stood the 

right.86 

This serves as a roadmap for all future Second Amendment analysis 

when determining if a regulation is violative of the Second Amendment and 

is used in the opinion to analyze New York’s law.87  The Court explicitly 

states that “when it comes to interpreting the Constitution, not all history is 

created equal.”88  The Court also makes certain to state that two time periods 

are most favored in the following order: the history from and leading to the 

period of the ratification of the Second Amendment in 1791 and the 

Fourteenth Amendment in 1868.  “Constitutional rights are enshrined with 

the scope they were understood to have when the people adopted them . . . 

The Second Amendment was adopted in 1791; the Fourteenth in 1868.”89 

The opinion began by analyzing the above historical time periods to 

determine whether there were analogous restrictions.  The Court first 

analyzed common law from the thirteenth century.90  The discussion centers 

around laws prohibiting “going armed” into public, but discredits them as 

modern analogies because those laws were about not breaching the peace and 

handguns had not yet emerged as a technology; therefore, the right to self-

defense was not a consideration at this time.91  Next, the Court considered the 

restrictions placed on handguns by Henry VIII and James I.92  These rulers 

did impose restrictions on the possession of handguns starting in the 1500s, 

but the Court asserted that these restrictions were to keep individuals trained 

with other types of firearms, as handguns were too inconsistent a technology 

to be reliable in war.93  Then the Court considers the handgun disarmament 

laws and regulations of 1660 to 1668, an attempt by the monarchy to 

eliminate dissent and political opponents, as a reason for the Second 

Amendment.94 

The opinion then analyzed the laws of the colonies and the early 

republic.  The Court found that three laws which restricted public carry were 

 

 86 See id. at 21 (internal quotations omitted). 

 87 See generally New York State Rifle & Pistol Ass’n v. Bruen, 597 U.S. 1 (2022). 

 88 See id. at 34. 

 89 See id. at 26. 

 90 See id. at 32. 

 91 See id. at 50-51. 

 92 See id. at 42-43. 

 93 See id. 

 94 See id. 
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similar to the modern laws but determined that those laws only prohibited 

going out in public armed “offensively.”95  These laws merely, “codified the 

existing common law offense of bearing arms to terrorize the people.”96  The 

opinion then considered three more laws from the late eighteenth and early 

nineteenth centuries that prohibited public carry to some extent, but similarly 

reasoned that because a part of those laws was another element, either going 

out to terrorize the public or carrying offensively, they are not analogous to 

the modern law that requires a reason to carry in public.97  The analysis of 

the colonial laws essentially amounts to: 

A by-now-familiar thread runs through [these] statutes: They prohibit 

bearing arms in a way that spreads “fear” or “terror” among the people.  As 

we have already explained, Chief Justice Holt in Sir John Knight’s Case 

interpreted this in Terrorem Populi element to require something more than 

merely carrying a firearm in public.98 

The opinion, however, acknowledged that after the adoption of the 

Second Amendment, “public-carry restrictions proliferate[d].”99  Ultimately, 

these are discredited due to the Court’s belief that they are not analogous 

enough to the modern law.  The opinion broke these laws into three 

categories: common law, statutory, and surety statutes.100  The common law 

analysis consisted primarily of differentiation between cases that survived 

judicial review because they had the additional element of terrorizing or 

carrying for a wicked purpose and those that did not survive without that 

element.101  This reaffirmed their previous analysis done under the pre-1791 

common law analysis.102  Turning to statutory rules and multiple cases from 

state courts from the 1820s to 1850s, the Court concluded that while states 

could regulate public carry, they could not ban it under the Second 

Amendment.103  Finally, the opinion turned to surety statutes, which required 

people to post bond before carrying weapons in public.104  There were many 

of these across multiple states, but the Court discredited them as analogous 

to a general law—they primarily applied to people who posed a public threat 

and there was little evidence of enforcement.105 

 

 95 See id. at 46. 

 96 See id. at 47. 

 97 See id. at 51. 

 98 See id. 

 99 See id. at 50. 

 100 See id. 

 101 See id. at 52-53. 

 102 See id. at 52. 

 103 See id. at 55-56. 

 104 See id. at 57. 

 105 See id. at 57-59. 
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The opinion then analyzed how the civil rights of newly freed slaves 

following the Civil War were violated by forcible disarmament.  The Court 

rightfully posited that the Second Amendment in this time period was a useful 

force to counterbalance the racism and violence plaguing the newly freed 

people of the United States.106  As the Fourteenth Amendment reads, “No 

State shall make or enforce any law which shall abridge the privileges or 

immunities of citizens of the United States; nor shall any State deprive any 

person of life, liberty, or property, without due process of law; nor deny to 

any person within its jurisdiction the equal protection of the laws.”107  The 

Court’s analysis does not properly consider the meaning or intent of the 

Fourteenth Amendment and is inconsistent with its goals to create an 

equitable society.108  Obviously, if a modern regulation were trying to disarm 

solely members of one race, ethnic group, gender, religion, or other class of 

people, that would violate numerous Constitutional rights.  The Court, 

however, deemed this jurisprudence demonstrative of the importance of the 

Second Amendment rather than properly considering its meaning or 

analyzing the laws within the historical circumstances they address.109 

Finally, the Court analyzed multiple restrictions present in the Western 

Territories following the ratification of the Fourteenth Amendment.  

However, the opinion explicitly stated that, “late-19th-century evidence 

cannot provide much insight into the meaning of the Second Amendment 

when it contradicts earlier evidence.”110  The Court further discredits these 

restrictions, which in fact restricted public carry in population centers, by 

positing that the extreme nature of Western territories, lack of judicial review, 

and the minuscule populations that lived there make them an aberration to 

history as opposed to instructive history.111 

The amount of analysis spent on each time period demonstrates what 

weight each period is given when determining whether the restrictions are 

analogous to modern laws.  Eleven pages were spent on the English common 

law and colonial America.112  Nine pages were spent on the antebellum period 

leading up to the Civil War.113  Five pages were spent on the history around 

and just after the ratification of the Fourteenth Amendment.114  Four pages 

 

 106 See id. at 61-68. 

 107 U.S. CONST. amend. XIV. 

 108 Robert D’Alessandro, Equitable Incorporation: How History and Tradition Can Progressively 

Redefine the Fourteenth Amendment, 31 CARDOZO J. EQUAL RTS. & SOC. JUST. 395 (2025). 

 109 See New York State Rifle & Pistol Ass’n v. Bruen, 597 U.S. 1, 55 (2022). 

 110 See id. at 67. 

 111 See id. at 58-59. 

 112 See id. at 30-42. 

 113 See id. at 42-51. 

 114 See id. at 52-57. 
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were spent on the Western territories from the late nineteenth century.115  No 

time other than in the introduction was any history later than 1900 discussed, 

even though New York has been regulating public carry of weapons largely 

the same way as they were before Bruen for 120 years.116  The Court 

acknowledged the existing restriction on public carry of weapons, which 

developed in the state with the largest city in the United States at the time of 

industrialization and has remained for over a century.117  However, because 

these regulations were not present in the categories that the Court utilizes for 

the History and Tradition test, they are not a deciding factor in the legality of 

the restrictions.118  Effectively, after the ratification of the Second 

Amendment, the later the history is, the less weight it will bear on the Court. 

In addition to defining the periods of history, the opinion clarifies that 

the test permits modern regulations so long as they are analogous to historical 

regulations.119  For firearm regulations, the Court explicitly states that the 

modern analogous restriction must align with “how and why the regulations 

burden[ed] a law-abiding citizen’s right to armed self-defense.”120  The 

opinion further defines the analysis methods for future gun regulations by 

stating that, “courts should not ‘uphold every modern law that remotely 

resembles a historical analogue,’ because doing so ‘risk[s] endorsing outliers 

that our ancestors would never have accepted.’  On the other hand, analogical 

reasoning requires only that the government identify a well-established and 

representative historical analogue, not a historical twin.”121 

The Second Amendment iteration of the History and Tradition test, 

therefore, consists of the following steps.  First, present the historical 

evidence that supports one’s claim.  History from and leading up to the 

ratification of the Second Amendment in 1791 and the Fourteenth 

Amendment in 1868 will carry the most weight.  Common law that survived 

the adoption of the Bill of Rights similarly possesses significant weight.  Any 

history from after that period will likely only be paid lip service without 

bearing any significant weight in these decisions, with reconstruction era 

history given a supporting role.122  Second, the modern law must be 

analogous to the past law, with particular care paid to how and why the 

 

 115 See id. at 58-62. 

 116 See id. at 2. 

 117 See id. at 58. 

 118 This is likely a purposeful choice by the Court because if they were to consider history in a non-

political or outcome determinative manor, this history would be viewed as dispositive.  See generally id. 

at 43-44. 

 119 See id. at 28-30. 

 120 See id. at 29 (emphasis added). 

 121 See id. at 30. 

 122 See New York State Rifle & Pistol Ass’n v. Bruen, 597 U.S. 1, 60 (2022); see Dobbs v. Jackson 

Women’s Health Org., 597 U.S. 215 (2022). 
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historical law burdened the right to self-defense and whether the modern law 

burdens said right in a similar way.  This is the standard by which modern 

firearm regulations are evaluated.123  It is extremely prohibitive as the only 

way to burden possession of firearms is those that applied to an agricultural 

colonial society, who could not conceive of a weapon like the AR-15, which 

can fire between forty-five and four hundred rounds per minute.124 

The deliberate and powerful legal maneuvers the Court’s utilizes to 

protect gun owners’ rights are a significant demonstration of the 6:3 

majority’s willingness to twist the law, specifically the Constitution, to enact 

conservative policies. 

II.     THE HISTORY AND TRADITION TEST IS A NEW AND 

UNBRIDLED JUDICIAL POWER, BUT ITS DEVELOPMENT 

PRESENTS AN OPPORTUNITY FOR FIREARM REGULATION 

A.     The History and Tradition Test is Ostensibly Based on 
Glucksberg, but the Court Embellishes the Groundings and Ignores 

the Differences Between Glucksberg and the Modern Test. 

In Glucksberg, the Court assessed a claim that there was a substantive 

due process right to commit suicide.125  The opinion states at the outset that 

they began, “as we do in all due process cases, by examining our Nation’s 

history, legal traditions, and practices.”126  The analysis proceeds, “in almost 

every State—indeed, in almost every western democracy—it is a crime to 

assist a suicide.”127  Several key differences emerge immediately just in 

Glucksberg’s introduction to their analysis from the 6:3 History and Tradition 

test.  First, the legal traditions of the nation are what the Court is considering, 

not merely an ambiguous statement of tradition.  Second, practices are 

mentioned as an additional factor in the test, which is not in Dobbs.  Third, 

the analysis of history starts with the current laws of the states and of other 

similar nations.  Finally, and most importantly, this test is very specifically 

designed and applied to substantive due process cases, not enumerated 

constitutional rights.  All of these are significant departures from the methods 

used in the 6:3 History and Tradition test. 

The analysis methodology and the factors considered by Glucksberg 

demonstrate exactly how different the 6:3 History and Tradition test is.  The 

Court continues its analysis by evaluating history, considering events from 

 

 123 See Bruen, 597 U.S. 1 at 28-30. 

 124 Jay Andersen, The AR-15 is for Mass Lilling—Ban It, AZ. MIRROR (June 4, 2022), 

https://azmirror.com/2022/06/04/the-ar-15-is-for-mass-killing-ban-it [https://perma.cc/XD43-3HLN]. 

 125 See Washington v. Glucksberg, 521 U.S. 702 (1997). 

 126 See id. at 710. 

 127 See id. 

https://azmirror.com/2022/06/04/the-ar-15-is-for-mass-killing-ban-it/
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colonial times and English common law consistent with the modern test.128  

Then the opinion drastically shifts from the 6:3 History and Tradition test, 

weighing changes in public opinion, technology, and recent events against 

the historical backdrop. 

In 1994, voters in Oregon enacted, also through ballot initiative, that State’s 

“Death With Dignity Act,” which legalized physician-assisted suicide for 

competent, terminally ill adults.129 

 

Though deeply rooted, the States’ assisted-suicide bans have in recent years 

been reexamined and, generally, reaffirmed.  Because of advances in 

medicine and technology, Americans today are increasingly likely to die in 

institutions from chronic illnesses . . . Public concern and democratic action 

are therefore sharply focused on how best to protect dignity and 

independence at the end of life, with the result that there have been many 

significant changes in state laws and in the attitudes these laws reflect.  Many 

States, for example, now permit “living wills,” surrogate health-care 

decision making, and the withdrawal or refusal of life-sustaining medical 

treatment . . . At the same time, however, voters and legislators continue for 

the most part to reaffirm their States’ prohibitions on assisting suicide.130 

When applying the History and Tradition framework in Glucksberg, the 

Court acknowledged and analyzed developments in medicine and 

technology, shifts in democratic processes, and engaged in analogous 

reasoning to account for modern legal developments surrounding the issue.  

This is starkly different from the rigid bloc-like structure where history from 

the colonial and early republic eras of our nation is definitive in the 6:3 

History and Tradition test.131  Comparing the Glucksberg test with modern 

jurisprudence further demonstrates just how much the 6:3 Court changes its 

analysis to accommodate policy goals.132 

A fundamental difference between Glucksberg and the 6:3 History and 

Tradition test is that Glucksberg focused on inferring a new constitutional 

right through substantive due process.  Dobbs, Kennedy, and Bruen all 

concerned the reinterpretation of existing and enumerated rights.  By 

expanding the reach and application of the History and Tradition test 

backwards to rights already articulated and found, the Court effectively stops 

 

 128 See id. at 705, 710-11; see Dobbs v. Jackson Women’s Health Org., 597 U.S. 215 (2022). 

 129 Glucksberg, 521 U.S. at 717. 

 130 See id. at 716. 

 131 See, e.g., Dobbs, 597 U.S. at 215; see New York State Rifle & Pistol Ass’n v. Bruen, 597 U.S. 1, 

26-46 (2022); Kennedy v. Bremerton Sch. Dist., 597 U.S. 573 (2022). 

 132 Compare Glucksberg, 521 U.S. at 720-21, with Dobbs, 597 U.S. at 239-50, and Bruen, 597 U.S. 

at 26-46, and Kennedy, 597 U.S. at 573. 
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and reverses the growth of civil rights by petrifying the meanings of all 

existing civil rights in their 1700s definitions.133 

Dobbs is the first time the History and Tradition test was used in 

evaluating a privacy-related due process right.  When introducing the test to 

this realm, the Court states, “any such right must be ‘deeply rooted in this 

Nation’s history and tradition’ and ‘implicit in the concept of ordered 

liberty.’”134  While Dobbs references Glucksberg to justify the 6:3 test, 

Glucksberg was written after Roe and after Casey.  Both Roe and Casey 

discuss and grapple with the history and tradition of the Nation in arriving at 

their decisions.135  Casey stated a method of analysis that resembles the 

Glucksberg test: 

The balance of which I speak is the balance struck by this country, having 

regard to what history teaches are the traditions from which it developed as 

well as the traditions from which it broke.  That tradition is a living thing.  A 

decision of this Court which radically departs from it could not long survive, 

while a decision which builds on what has survived is likely to be sound.136 

Here, Casey may seem to be utilizing a precursor to the History and 

Tradition test; however, there are key differences between what Casey 

discusses and the test as articulated by the 6:3 Court today. 

First, colonial and English common law history is not given lopsided 

consideration simply because it is older than Casey.137  This is directly 

opposed to Dobbs, where the Court considers two periods of history as nearly 

definitive: the colonial times and the Reconstruction era.138  Casey recognizes 

that the history and tradition of the United States is alive and, as such, the 

Constitution cannot remain stagnant.139 

Second is the respect and consideration of stare decisis and the reliance 

of American women on abortion rights.140  Not since Lochner v. New York 

had a significant constitutional right been overturned.141  Lochner had been 

good law for only thirty-two years by the time it was overturned, but Roe 

existed for over twice that amount of time when Dobbs eliminated the 

constitutional right to an abortion.  The amount of time abortion was a 

substantive right, the significance of the right to an abortion, combined with 

 

 133 Compare Glucksberg, 521 U.S. at 702, with Dobbs, 597 U.S. at 239-50; and Bruen, 597 U.S. at 

26-46; and Kennedy, 597 U.S. at 573. 

 134 Dobbs, 597 U.S. at 220 (citing Glucksberg, 521 U. S. at 721). 

 135 Roe, 410 U.S. at 113; see also Planned Parenthood of Se. Pa. v. Casey, 505 U.S. 833 (1992). 

 136 Poe v Ulman, 367 U.S. 497, 542 (1961). 

 137 See Glucksberg, 521 U.S. at 727; see Casey, 505 U.S. at 852. 

 138 See Dobbs, 597 U.S. at 239-250; see Bruen, 597 U.S. at 26-46; see Kennedy, 597 U.S. at 573. 

 139 See generally Casey, 505 U.S. 833. 

 140 Compare id., with Dobbs, 597 U.S. 215. 

 141 Lochner v. New York, 198 U.S. 45 (1905). 
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a split nation on the issue, instead of one united against the great depression, 

makes the overturning of Roe via the 6:3 History and Tradition test even more 

contradictory of stare decisis. 

Third, far more weight is given to the meaning, impact, and importance 

of what an abortion means for an individual in Casey compared to Dobbs.142 

[T]he liberty of the woman is at stake in a sense unique to the human 

condition and so unique to the law.  The mother who carries a child to full 

term is subject to anxieties, to physical constraints, to pain that only she must 

bear.  That these sacrifices have from the beginning of the human race been 

endured by woman with a pride that ennobles her in the eyes of others and 

gives to the infant a bond of love cannot alone be grounds for the State to 

insist she make the sacrifice.143 

This reasoning and valuing of the woman’s rights to privacy and bodily 

integrity is not found in Dobbs.144   

In Dobbs, the Court cited Glucksberg twelve times.145  This is an 

attempt by the Court to demonstrate that the test is not a new power or 

illegitimate.  Yet in every sense of the word, the 6:3 History and Tradition 

test, as used in Dobbs, Bruen, and Kennedy, is fundamentally new.146  The 

methodology of the test is significantly changed, the balance of interests is 

discarded in favor of colonial history, and, most importantly, any 

consideration of non-historical factors is eliminated.  There is no appeal to a 

living tradition as seen in Casey, nor is there a discussion of modern beliefs 

or evolving societal views as in Glucksberg.147  Without those considerations, 

the 6:3 History and Tradition test functionally locks the meanings of our civil 

rights into their definitions from the late 1700s. 

Nearly every Supreme Court case relies on history or tradition to some 

extent.  The differences between historical and traditional considerations and 

the modern test unmask the true purpose of the 6:3 History and Tradition test.  

In design and function, the 6:3 test is a narrow examination intended to enact 

conservative outcomes from unfavorable or debatable jurisprudence. 

 

 

 

 142 Compare Casey, 505 U.S. 833, with Dobbs, 597 U.S. 215. 

 143 Casey, 505 U.S. at 852. 

 144 See generally Dobbs, 597 U.S. at 215. 

 145 Id. at 220, 237-39, 243, 250, 260-61, 300, 302-03. 

 146 Compare Washington v. Glucksberg, 521 U.S. 702 (1997), with Dobbs, 597 U.S. 215, and New 

York State Rifle & Pistol Ass’n v. Bruen, 597 U.S. 1 (2022), and Kennedy v. Bremerton Sch. Dist., 597 

U.S. 507 (2022). 

 147 Compare Glucksberg, 521 U.S. at 735, and Casey, 505 U.S. at 852, with Dobbs, 597 U.S. at 239, 

and Bruen, 597 U.S. at 19-20, and Kennedy, 597 U.S. at 573. 
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B.     The History and Tradition Test Is the 6:3 Court’s Most 
Powerful Doctrinal Weapon in It’s Assault on Constitutional Rights. 

The 6:3 History and Tradition test has an extreme chilling effect on the 

development of constitutional rights and on their ability to adapt to changes 

in society.  In Dobbs, the Court warped and manipulated a test originally 

conceived of in Glucksberg to evaluate the past in relation to the present.  The 

result is a test that petrifies the understanding of Constitutional rights as those 

understood at the time of or in the lead-up to their adoption.  Then in Kennedy 

and Bruen, the Court takes the bastardized 6:3 History and Tradition test, and 

applies it outside of substantive due process, bringing enumerated 

Constitutional rights under conservative rule. 

The History and Tradition test has taken on greater meaning for the 6:3 

Court than even the most highly regarded principles.  In Dobbs, the Court 

stated that: “proper application of stare decisis required an assessment of the 

strength of the grounds on which Roe was based.”148  One of the most, if not 

the most honored jurisprudential concepts, stare decisis, is a keystone of the 

Court’s legitimacy.  Yet in Dobbs, the Court placed the History and Tradition 

test above stare decisis in the hierarchy of legal analysis, requiring that 

constitutional rights, no matter how established, satisfy the History and 

Tradition test to this 6:3 Court’s satisfaction.149  Similarly, in Bruen, the 

Court overturned a 120-year-old continuous precedent of gun regulations in 

New York without considering the weight of that history and tradition.150  

The construction and development of the 6:3 test, along with the Court’s 

specific notion of what qualifies as persuasive history, outweighed even stare 

decisis. 

While the History and Tradition test could be mistaken for a wrecking 

ball in Dobbs or Bruen, its use in Kennedy is more akin to a scalpel.  In 

Kennedy, the Court overturned the endorsement test based on the history and 

intent of the founding fathers.151  More significantly, in the first iteration of 

the 6:3 History and Tradition test, it was used in a subtle, influential manner 

relying on past precedent, without ever stating the name of the test or 

specifying the steps of analysis.152  This is decisively different from the 

methods of the History and Tradition test in the other two landmark cases.153  

The commonality?  Delivering conservative policy priorities. 

 

 148 See Dobbs, 597 U.S. at 223. 

 149 See generally id. 

 150 Bruen, 597 U.S. at 8. 

 151 Kennedy, 597 U.S. at 573. 

 152 Id. 

 153 See Dobbs, 597 U.S. at 239-50; see Bruen, 597 U.S. at 26-46. 
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The petrification of constitutional rights to their 1791 meanings, the 

overruling authority the Court has imbued the test with, and the malleability 

to deliver conservative policy goals make the History and Tradition test the 

most formidable doctrinal weapon wielded by the 6:3 Court so far. 

C.     The 6:3 Court Has Developed the History and Tradition 
Doctrine and Now States Can Design Regulations to Protect Their 

Residents from Gun Violence and Pass the Test. 

When the Court issued the decisions in Kennedy, Dobbs, and Bruen, the 

6:3 History and Tradition test was largely new in application and breadth.  

The Glucksberg History and Tradition test had never been applied to 

enumerated constitutional rights, and the test had not been significantly 

developed further.  This led the respondents in Bruen to put forward 

significant portions of history from the late 1800s and early 1900s as 

evidence that the Court ultimately decided to effectively ignore in its 

analysis.154  However, in the past four years, the Court has applied the History 

and Tradition test to subsequent Second Amendment cases, including United 

States v. Rahimi.155  Rahimi is an example of how the Court will likely apply 

the History and Tradition test in future cases and exemplifies the types of 

history and reasoning that the Court will find persuasive. 

In Rahimi, the Court heard a facial challenge to 18 U.S.C. §922(g)(8), 

a federal statute that criminalizes possessing a firearm while subject to a 

domestic violence restraining order.156  Defendant Zackey Rahimi was 

indicted under the statute based on (1) a Texas court ruling that revoked 

Rahimi’s gun license for two years after that court found that Rahimi had 

conducted family violence and (2) five subsequent shootings he allegedly 

committed.157  The indictment was challenged on Second Amendment 

grounds, and while the issue was being litigated, the Court decided Bruen.158  

The Fifth Circuit concluded that 18 U.S.C. §922(g)(8) violated the tradition 

of firearm regulation.159   

This case presented an inflection point for the Court. If they ruled that 

this law was not consistent with the History and Tradition of the nation, they 

would be allowing potentially violent offenders to maintain possession of 

their firearms.  This position would signal a blank check for gun rights 

advocates due to its extreme nature and undoubtedly lead to an increase in 

 

 154 See Bruen, 597 U.S. at 58-59. 

 155 United States v. Rahimi, 602 U.S. 680 (2024). 

 156 Id. 

 157 Id. 

 158 Id. 

 159 Id. 
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gun violence.  The opinion instead provided the first example of a gun law 

that can survive the 6:3 History and Tradition test. 

The Court begins Rahimi with a declaration: “Since the founding, our 

Nation’s firearm laws have included provisions preventing individuals who 

threaten physical harm to others from misusing firearms.”160  Similar to 

Bruen and Kennedy, the Court grounds its opinion on the understanding of 

the Second Amendment at the time of the founding.  “The Second 

Amendment permits more than just those regulations identical to those that 

could be found in 1791.  Holding otherwise would be as mistaken as applying 

the protections of the right only to muskets and sabers.”161  “As we explained 

in Bruen, the appropriate analysis involves considering whether the 

challenged regulation is consistent with the principles that underpin our 

regulatory tradition.”162 

[I]f laws at the founding regulated firearm use to address particular 

problems, that will be a strong indicator that contemporary laws imposing 

similar restrictions for similar reasons fall within a permissible category of 

regulations . . . The law must comport with the principles underlying the 

Second Amendment, but it need not be a “dead ringer” or a “historical 

twin.”163 

The Court’s summary of the 6:3 History and Tradition test is consistent 

with the articulation and application in Bruen.164  This is important to note 

because it solidifies the consistency of the test’s methodology and reach.  

Without this, the Court could return to ad hoc legislating from the bench; 

however, the Court demonstrates consistency in application of the 6:3 

History and Tradition test and when discussing the history of the Second 

Amendment. 

The Court begins with the Common Law and English Parliamentary 

laws, as it did in Bruen, stating: 

From the earliest days of the common law, firearm regulations have included 

provisions barring people from misusing weapons to harm or menace others.  

The act of “go[ing] armed to terrify the King’s subjects” was recognized at 

common law as a “great offence” . . . Parliament began codifying 

prohibitions against such conduct as early as the 1200s and 1300s.165 

 

 160 Id. at 690. 

 161 Id. at 692. 

 162 Id. 

 163 Id. 

 164 Compare New York State Rifle & Pistol Ass’n v. Bruen, 597 U.S. 1, 26-46 (2022), with Rahimi, 

602 U.S. at 703. 

 165 Sir John Knight’s Case, 3 Mod. 117, 118, 87 Eng. Rep. 75, 76 (K. B. 1686); Rahimi, 602 U.S. at 

693-95. 
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The Court proceeded to introduce the laws, history, and jurisprudence 

of the American colonies leading up to and surrounding the ratification of the 

Second Amendment in 1791. 

Regulations targeting individuals who physically threatened others 

persisted.  Such conduct was often addressed through ordinary criminal laws 

and civil actions, such as prohibitions on fighting or private suits against 

individuals who threatened others.  By the 1700s and early 1800s, however, 

two distinct legal regimes [surety and going armed] had developed that 

specifically addressed firearms violence . . .166 

 

[O]ne widely reported incident, Susannah Wyllys Strong, the wife of a 

Connecticut judge, appeared before Tapping Reeve in 1790 to make a 

complaint against her husband . . . Reeve ultimately ordered the man to post 

a bond of £1,000 . . .167 

 

[S]urety laws targeted the misuse of firearms.  In 1795, for example, 

Massachusetts enacted a law authorizing justices of the peace to “arrest” all 

who “go armed offensively [and] require of the offender to find sureties for 

his keeping the peace.”168 

The Court then proceeded to the second part of the 6:3’s History and 

Tradition test: how and why.  It begins its analogous reasoning by reaffirming 

that “Section 922(g)(8) is by no means identical to these founding era 

regimes, but it does not need to be.”169  This reaffirmation is deeply impactful 

as the Fifth Circuit attempted to overturn U.S.C. 922(g)(8) on the basis that 

there was no historical twin.  The Court keeps modern firearm regulation 

alive, albeit on life support, with this window.  The Court then analogizes 

surety and going armed laws to the modern U.S.C. 922(g)(8).170  It holds that 

three similarities between the 1791 laws and the modern law make U.S.C. 

922(g)(8) consistent with the American tradition of firearm restrictions.171  

First, the modern statute’s application only after a due-process-compliant 

finding of dangerousness was similar to how surety and going armed laws 

applied to individuals.172  Second, the restriction on firearm possession is 

limited in duration and is not indefinite, unlike the surety and going armed 

laws.173  Third, the punishment for disarmament is less than that for surety 

 

 166 Rahimi, 602 U.S. at 694-95. 

 167 Id. at 696. 

 168 Id. (citing 1795 Mass. Acts ch. 2, ACTS & RESOLVES OF MASSACHUSETTS, 1794–1795, ch. 26, at 

66–67 (1896)). 

 169 Rahimi, 602 U.S. at 682 (quoting Bruen, 597 U.S. at 30). 

 170 Rahimi, 602 U.S. at 682. 

 171 Id. 

 172 Id. 

 173 Id. 
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and going armed laws, both of which had punishments of imprisonment.174  

All three of these reasons require true analogy, not merely looking backwards 

in time for an exact match to the history of the laws or a “historical twin.”175  

The Court, in applying the 6:3 History and Tradition test to the Second 

Amendment, certainly acts as an ardent defender of an individual’s right to 

bear arms at the expense of incredible societal loss due to gun violence and 

the destruction of the democratic right to vote for tough gun regulations.  

However, they have also created a test that states can design regulations to 

survive. 

Notably, the history of gun laws surrounding the time of the Fourteenth 

Amendment’s ratification is not significantly used or analyzed by the Court 

in Rahimi.  Its absence demonstrates two key facets of the 6:3 History and 

Tradition test.  First, laws, holdings, and regulations predating or surrounding 

1791 are the most important part of the historical record.  Second, if that 

period of history is definitive, the laws and regulations surrounding 1868 

need not be analyzed.  The way the Court applied the 6:3 History and 

Tradition test in Rahimi demonstrates that a definitive history from the time 

of the Second Amendment’s ratification is sufficient to pass.176 

As the doctrine develops, it constrains the Court in how it can apply the 

History and Tradition test.  In Rahimi, we see consistency in the Court’s 

application of the 6:3 test.  The history leading up to and surrounding 1791 

is by far the most important.  When that history is sufficient, no further 

historical showing is necessary.  The methodology and reason, or “how and 

why,” remain key to the analogous reasoning.  The application of the 6:3 test 

in Rahimi clarifies how states can succeed in designing gun regulations under 

the 6:3 Court: find creative solutions based on regulations from 1791 and 

implement modern versions of them, similar in methodology and for similar 

reasons. 
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D.     There Is a Rich History in England and in Early America of 
Regulating Gunpowder Possession. 

1.     Gunpowder Magazines Have Significant Pre-Revolution English 

Roots and Public Safety Has Been a Consistent Driver for the Design, 

Placement, and Use of Magazines. 

Gunpowder magazines are buildings that began as secure storage 

locations for gunpowder when it was a prolific material for war.177  England 

began the practice of gunpowder magazines as early as 1346, when the first 

“powderhouse” was established in the Tower of London.178  This magazine 

was active for at least three hundred years through the Revolutionary War 

and was stationed in the British Empire’s capital to secure it in the event of 

attack, while also preventing the dangers of fire and explosion in London.179 

As a significant naval power, the British Empire required massive 

amounts of gunpowder near its shores, leading to the establishment of many 

powderhouses in various docks and towns.  As the populations of the towns 

and cities near the powderhouses grew, the fears of explosion grew as well.180  

Take, for example, the Greenwich powderhouse, which was one of the most 

significant powderhouses in England.181  With the support of both the Queen 

and Parliament, it moved to Purfleet in 1760 due to fears of the surrounding 

citizens, even though the powder was produced in Greenwich.182  Moving the 

powderhouse was expensive and required daily labor to transport the 

completed powder from the mill to the new storage area.  However, it was 

still moved because of public safety concerns. 

In England, magazines were designed specifically to prevent explosions 

and fires from spreading in population centers.  This may appear obvious, but 

when considering the reasons for which colonists and Early Republic 

Americans voluntarily surrendered excess gunpowder to them, the purpose 

of their design takes on significance.  Since their inception, magazines were 

built to prevent damage to people and property: thick stone walls, the absence 

of windows, and no flammable materials were consistent parts of magazine 

 

 177 Historic England Research Records, Monument Number 108334, HERITAGE GATEWAY, 

https://www.heritagegateway.org.uk/Gateway/Results_Single.aspx?uid=1083349&resourceID=19191 

[https://perma.cc/QEA3-XWE7]. 

 178 Id. 

 179 Id. 

 180 Mary Mills, The Powder Magazine Near Greenwich, GREENWICH PENINSULA HIST. (July 31, 

2013), https://greenwichpeninsulahistory.wordpress.com/2013/07/31/the-powder-magazine-near-

greenwich [https://perma.cc/FX53-ZNL5]. 
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designs.183  These limited the destruction possible in explosions, prevented 

fires from spreading to primarily wooden buildings, and minimized human 

casualties.184  For instance, in 1548, one area of the Tower of London, where 

gunpowder was stored, succumbed to an explosion.185  The rest of the Tower, 

the many other gunpowder storage locations, and the gunpowder mill within 

the Tower, however, did not explode—even in close proximity to the heat 

and force of the explosion.186  The design of the Tower of London’s magazine 

prevented these explosions, as well as guarding against fires spreading across 

the city. 

In pre-revolution England, powderhouses were commonplace.187  

Public safety concerns surrounding their dangers, however, spurred 

significant government action, dictated their design and placement, and in 

some cases, outweighed the military and economic functionality.188 

2.     Colonial Gunpowder Magazines Resulted in a Flashpoint of 

Prerevolutionary History, but Were Uncontroversial Until the Revolution. 

In the Colonies, gunpowder magazines were a common piece of English 

rule.  Both American colonists and British military personnel stored 

gunpowder in these magazines.189  This practice, imported from England, 

necessarily required the conglomeration of gunpowder in a centralized 

location.  When the tensions that led to the Revolutionary War were 

emerging, these magazines presented an explosive combination of the 

property owned in the magazine by the colonists and the crown, the military 

significance of the powder to a potential revolution, suppression of the 

revolution, and the standard dangers of gunpowder.  This prompted several 

important incidents, such as the Powder Alarm and the Gunpowder 

Incident.190 

The Powder Alarm occurred in 1774, when British troops removed the 

gunpowder from the Powder House in Somerville, Massachusetts.191  The 

 

 183 Historic England Research Records, supra note 177; Mills, supra note 180 (see picture as 

described in source). 
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 185 Historic England Research Records, supra note 177. 
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 189 See Edward St. Germain, Powder Alarm of 1774 | Summary, Significance, Facts, AM. 

REVOLUTION (2025), https://www.americanrevolution.org/powder-alarm [https://perma.cc/SG5Q-

YA5Q]. 

 190 Id.; The Gunpowder Incident and the Collapse of Royal Government in Virginia, COLONIAL 

WILLIAMSBURG (Apr. 11, 2025), https://www.colonialwilliamsburg.org/discover/historic-area/historic-

places/magazine/the-gunpowder-incident [https://perma.cc/N8ZT-E5Z9]. 

 191 St. Germain, supra note 189. 
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Powder House stored both colonists and the crown’s gunpowder, but in 

expectation of the gunpowder’s removal and anticipation of war, the 

colonists had already removed the vast majority, if not all, of its 

gunpowder.192  Later, it was reported that significant quantities of colonists’ 

gunpowder were seized in a brazen theft by local newspapers.193  

Compounding this miscommunication, the newspapers reported that the 

British soldiers fired upon colonists who were at the Powder House.194  As a 

result, 4,000 militiamen from surrounding counties assembled in Cambridge, 

ready to go to war against the British.195  While this moment did not result in 

war, the Battles of Lexington and Concord were waged in part because of the 

British Governor of Massachusetts’s attempt to seize gunpowder and 

weapons from storage facilities in those towns.196 

The Gunpowder Incident refers to a 1775 seizure of all of 

Williamsburg’s gunpowder from the town magazine by the British Governor 

of Virginia.197  At the time, the enslavers of the colony were extremely fearful 

of an enslaved people’s revolution and were therefore protective of the 

gunpowder they believed would be necessary to kill the enslaved people in 

said revolution.198  Rumors of the seizure prompted militiamen to guard the 

city’s magazine, but after the immediacy of the threat abated, the Governor 

seized the gunpowder and moved it into a British military-controlled space.199  

This caused significant public outrage.  On the night of the act, an angry mob 

assembled and threatened to break into the Governor’s Mansion.200  The mob 

was deterred by town leaders, but the Governor eventually enflamed tensions 

past a point of reconciliation for the enslavers when he threatened to free all 

of the enslaved people and burn Williamsburg to the ground.201  A militia 

from across Virginia marched on Williamsburg following the Battles of 

Lexington and Concord to secure the city and magazine.202  They were kept 

at bay solely by the threat of the Governor to free all of the enslaved 

peoples.203  The British magazine was eventually raided by the town’s militia, 
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 196 The Gunpowder Incident and the Collapse of Royal Government in Virginia, supra note 190. 
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which ended British Colonial rule by forcing the Governor to flee for 

safety.204 

Despite these incredibly important incidents that contributed to the 

assembly of the American Militia, led to the Revolutionary War, and 

exemplified government overreaches into individuals’ usage and possession 

of arms, these incidents did not stop the practice of gunpowder magazines 

after the Second Amendment was enacted.  In fact, they proliferated. 

3.     The Early Republic Enacted Strict Magazine Storage Laws Before, 

During, and After the Ratification of the Second Amendment to Prevent 

Death from Fire and Explosion. 

Gunpowder possession regulations and magazines were present in a 

wide variety of states in the Early Republic, and most operated similarly to 

those in England.  First, state-built magazines are designed and located to 

prevent loss of life and reduce the risk of fire.  Second states required that 

individuals store all gunpowder over a certain weight limit in the public 

magazine.  Third, violations of the statute were punishable by forfeiture of 

powder over the limit and/or fines.  Finally, there was a record-keeping 

system involved when putting powder into or taking it out of the gunpowder 

magazine to ensure that property rights and possession requirements were 

honored.  In addition to their structural similarities, these laws shared a 

consistent purpose: public safety.  Possession caps and magazines were direct 

responses to the public safety concerns stemming from the danger of storing 

gunpowder near the residents of cities and towns. 

In 1787, Pennsylvania passed An Act for securing the city of 

Philadelphia, and the neighbourhood thereof, from damage by gunpowder 

1787.205  This law dictated that: 

No person shall keep in any house, store, shop, cellar or other place, within 

the city of Philadelphia, nor the country adjacent, within two miles of the 

said city, [except in the public magazine, in the square to the south of Vine-

street, between Sixth and Seventh-streets, of the said city,] any greater 

quantity of gunpowder, at one time, than thirty pounds weight, under the 

penalty of forfeiture of the whole quantity so over and above stored or kept, 

together with the sum of twenty pounds for every such offence.206 

In 1788 New York passed An Act to Prevent the Storing of Gun-Powder 

Within Certain Parts of the City of New-York, which dictated how gunpowder 

must be stored, in addition to the private possession limit: 

 

 204 Id. 

 205 An ACT for securing the city of Philadelphia, and the neighbourhood thereof, from damage by 

gunpowder, PA Laws, 11th General Assembly, ch. 328, § 11 (Mar. 28, 1787). 
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That it shall not be lawful for any person or persons, to have or keep any 

quantity of gun-powder exceeding twenty-eight pounds weight, in any one 

place, house, store or out-house, less than one mile to the northward of the 

City-Hall of the said city, except in the public magazine at the fresh-water; 

which said quantity of twenty-eight pounds, shall be separated in four stone 

jugs or tin cannisters . . . if any person or persons shall keep any greater 

quantity than twenty-eight pounds, in any one place, house, store or out-

house, or if the same gun-powder so permitted to be kept as aforesaid . . . he, 

she or they shall forfeit all such gun-powder so kept, contrary to the true 

intent and meaning of this act, or so permitted to be kept, and which shall 

not be separated as aforesaid; and shall also forfeit the sum of fifty pounds 

for every hundred weight of powder, and in that proportion for a greater or 

less quantity.207 

In 1791, the Maryland legislature voted to establish a powder magazine 

for the city of Baltimore and specifically enumerated the reason for the 

magazine.  “[I]t is represented to this general assembly, that the town of 

Baltimore, and its inhabitants, are often subject to dangers from the storage 

of large quantities of gunpowder within the said town.”208  The construction 

of the magazine corresponded with a gunpowder possession restriction, 

That as soon as the said magazine shall be completed and ready for the 

reception of gunpowder as aforesaid, and fourteen days notice thereof given 

in the news-papers by the said company, no person or persons whatever shall 

keep or have in his, her, or their possession, in any house, building or cellar, 

within the limits of the town of Baltimore, or the precincts thereof, any 

quantity of gunpowder aforesaid exceeding thirty pounds (except in the 

magazine) under the penalty of ten pounds current money, and forfeiture of 

the whole.209 

In 1794, New Hampshire passed a gunpowder storage law consistent 

with the standard.210  However, the legislature specifically wrote that it was 

enacting these laws because gunpowder possession without them, “would 

greatly endanger the lives and properties of the inhabitants thereof in case of 

fire; which danger might be prevented, by obliging the owners of such 

powder, to deposit the same in the magazine provided by said town for that 
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OF SAID STATE, AT THEIR ELEVENTH SESSION 184–86 (Samuel & John Loudon printers 1788) (preventing 

the storing of gun-powder within certain parts of the City of New-York). 

 208 Act of Dec. 26, 1791, ch. 69, in LAWS OF MARYLAND 1785–1791 601 (Archives of Maryland vol. 

204) (erecting and establishing an insurance fire company in Baltimore-town, in Baltimore county, and 

for other purposes). 

 209 Id. 

 210 Act of Feb. 18, 1794, in THE LAWS OF THE STATE OF NEW HAMPSHIRE, PASSED AT A SESSION OF 

THE HONORABLE GENERAL-COURT, BEGUN AND HOLDEN AT EXETER, DECEMBER 1793 464–65 (John 

Melcher, 1794) (preventing the keeping of large quantities of gun-powder in private houses in Portsmouth, 

and appointing a keeper of the magazine belonging to said town). 



32-2 ARTICLE 1 OF 4- D’ALESSANDRO  

322 EQUAL RIGHTS & SOCIAL JUSTICE [Vol. 32:2 

purpose.”211  This again reinforces the notion that gunpowder possession 

restrictions were enacted for public safety concerns. 

In 1801, Massachusetts passed An Act to Provide for the Storing and 

Safe keeping of Gun Powder in the Town of Boston and to Prevent Damage 

from the Same.212  The act included a standard possession limitation of 

twenty-five pounds of gunpowder.213  In addition, it required all gunpowder 

brought into the city to be initially brought to the magazine and any in private 

possession stored in “brass, copper or tine Tunnels.”214  The public became 

so concerned about injury, death, and fire that the magazine was actually 

moved, much like the Greenwich, England magazine, to a deserted island in 

Boston Harbor.215  This action further separated the people from their 

ammunition without violating the Second Amendment.216 

In 1825, Salem, Massachusetts, passed restrictions on gunpowder 

possession that were based specifically on storage location and the danger 

they posed to starting fires or harming other inhabitants.217  The law stated 

that: 

No gunpowder shall be kept in any place within the city, unless it is well 

secured in tight casks or canisters.  No gunpowder above the quantity of fifty 

pounds shall be kept or deposited in a shop, store, or other building, or in a 

ship or vessel, which is within the distance of twenty-five rods from another 

building or from a wharf.  No gunpowder above the quantity of twenty-five 

pounds shall be kept or deposited in a shop, store or other building within 

ten rods of another building; and no gunpowder above the quantity of one 

pound shall be kept or deposited in a shop, store or other building within ten 

rods of another building, unless it is well secured in copper, tin or brass 

canisters, holding not exceeding five pounds each, and closely covered with 

copper, brass or tin covers.218 

Gunpowder restrictions were not limited to the Northern states.  In 

1817, New Orleans, Louisiana passed a restriction on the possession of 

 

 211 Id. 

 212 Act of June 19, 1801, ch. 20, § 1, in ACTS AND LAWS OF THE COMMONWEALTH OF 

MASSACHUSETTS 292–93 (Wright & Potter, 1897) (providing for the storing and safekeeping of 

gunpowder in the Town of Boston and preventing damage from the same). 

 213 Id. 

 214 Id. 

 215 Nina S. Cohen & Marilyn Wellons, History on the Charles: The Story of Captain’s Island and Its 

Powder Magazine, MAGAZINE BEACH, (2011), https://magazinebeach.org/wp-

content/uploads/2011/11/ma’gazine-beach-history.pdf [https://perma.cc/AJ3N-G9DB]. 

 216 Id. 

 217 Salem, Mass., An Ordinance Concerning Gunpowder and Explosive Compounds ch. 19, §§ 1–12 

(1825), reprinted in SALEM, MASSACHUSETTS, THE CHARTER AND ORDINANCES OF THE CITY (Barry & 

Lufkin, 1896).   

 218 Id. 

https://magazinebeach.org/wp-content/uploads/2011/11/ma%60gazine-beach-history.pdf
https://magazinebeach.org/wp-content/uploads/2011/11/ma%60gazine-beach-history.pdf
https://perma.cc/AJ3N-G9DB
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anything over one hundred pounds of gunpowder.219  In 1823, Columbia, 

South Carolina passed a restriction that, “no merchant, retailer, dealer in 

powder, or any person or persons whatever, within the said town, shall retain, 

keep, or have in his, her, or their possession, at any time, a greater quantity 

of gun-powder than fifty pounds weight.”220  In 1823, the Mississippi 

legislature passed a law permitting cities and towns to regulate the “keeping, 

carting and transporting gunpowder, or other combustible or dangerous 

materials.”221  St. Louis, Missouri, enacted another standard gunpowder 

restriction, “That no store or shopkeeper, or other person or persons, shall 

keep, at the same time, in any house, shop, store, cellar or warehouse, or in 

any boat, more than thirty pounds of gunpowder, within the limits of the 

city.”222 

Nor were these restrictions limited to the largest cities of the colonial 

era.  In 1827, New Haven, Connecticut, passed laws that prevented 

possession of more than one pound of gunpowder without a license and 

enacted a licensing system that would permit only up to seven pounds of 

gunpowder into an individual’s possession.223  This smaller town regulating 

gunpowder demonstrates the widespread public safety concerns.  

Additionally, the extremes that these regulations went to—one pound 

possession as opposed to a standard thirty—demonstrates that ammunition 

restrictions could be stringent during the Early Republic.224 

In the years following the initial passage of gunpowder possession 

restrictions, some jurisdictions developed even stricter possession limits.  In 

1821, Providence, Rhode Island, enacted a law that prevented anyone from 

 

 219 New Orleans, La., An Ordinance for preventing and extinguishing Fires, arts. 10, 11, & 12 (1817), 

reprinted in NEW ORLEANS, LOUISIANA, DIGEST OF THE ORDINANCES OF THE MUNICIPALITY (F. COOK & 

A. LEVY, 1840). 

 220 Columbia, S.C., No. 57—An Ordinance , to prohibit the keeping of more gun-powder in the town 

of Columbia than a certain quantity, and for other purposes therein mentioned (May 24, 1820), reprinted 

in ORDINANCES, OF THE TOWN OF COLUMBIA, (S.C.) PASSED SINCE THE INCORPORATION OF SAID TOWN, 

TO WHICH ARE PREFIXED, THE ACTS OF THE GENERAL ASSEMBLY, FOR INCORPORATING THE SAID TOWN, 

AND OTHERS IN RELATION THERETO, 75–76 (D. & J. M. Faust, 1823). 

 221 GEORGE POINDEXTER, THE REVISED CODE OF THE LAWS OF MISSISSIPPI: IN WHICH ARE 

COMPRISED ALL SUCH ACTS OF THE GENERAL ASSEMBLY, OF A PUBLIC NATURE, AS WERE IN FORCE AT 

THE END OF THE YEAR 1823: WITH A GENERAL INDEX 608 (Miss., Francis Baker, 1824), reprinted by 

DUKE CTR. FIREARMS L., https://firearmslaw.duke.edu/laws/george-poindexter-the-revised-code-of-the-

laws-of-mississippi-in-which-are-comprised-all-such-acts-of-the-general-assembly-of-a-public-nature-

as-were-in-force-at-the-end-of-the-year-1823-with-a-g [https://perma.cc/J2ZX-8P78]. 

 222 St. Louis, Mo., AN ORDINANCE containing regulations as to Gun Powder, ch. 22, §§ 1-5 (Apr. 

29, 1823), reprinted in THE ACTS OF ASSEMBLY, INCORPORATING THE CITY OF ST. LOUIS, AND THE 

ORDINANCES OF THE CITY, WHICH ARE NOW IN FORCE 35 (Orr & Keemle 1828). 

 223 New Haven, Conn., A By-Law relative to the Storage and Sale of Gunpowder, tit. 11, (Jan. 2, 

1827), reprinted in CHAPTER AND BY-LAWS OF THE CITY OF NEW HAVEN, NOVEMBER 1848 48–49 (B. L. 

Hamlen, 1848). 

 224 Id. 

https://firearmslaw.duke.edu/laws/george-poindexter-the-revised-code-of-the-laws-of-mississippi-in-which-are-comprised-all-such-acts-of-the-general-assembly-of-a-public-nature-as-were-in-force-at-the-end-of-the-year-1823-with-a-g
https://firearmslaw.duke.edu/laws/george-poindexter-the-revised-code-of-the-laws-of-mississippi-in-which-are-comprised-all-such-acts-of-the-general-assembly-of-a-public-nature-as-were-in-force-at-the-end-of-the-year-1823-with-a-g
https://firearmslaw.duke.edu/laws/george-poindexter-the-revised-code-of-the-laws-of-mississippi-in-which-are-comprised-all-such-acts-of-the-general-assembly-of-a-public-nature-as-were-in-force-at-the-end-of-the-year-1823-with-a-g
https://perma.cc/J2ZX-8P78
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possessing gunpowder in a greater quantity than five pounds and made it 

unlawful to sell gunpowder without a license.225  Significantly, this also 

attached civil liability to those who violated the statute and caused injury to 

another person through the improper sale or storage of powder.226 

In 1828, Washington, D.C., the only place the Second Amendment 

would have directly applied to due to incorporation, gunpowder storage laws 

were enacted that were more onerous than any others: 

[W]henever gun-powder, (not the property of the United States) shall be 

brought to the city of Washington, for sale or deposit, in any quantity greater 

than thirty pounds, it shall be deposited in the United States’ Arsenal at 

Greenleaf’s point, within twelve hours thereafter. . . under pain, in either 

case, of incurring a penalty of twenty dollars for each offence.227 

These restrictions mirror the earlier ones found across the United States.  

The additional requirements below indicate that the possession of gunpowder 

could be significantly more regulated without violating the Second 

Amendment. 

The packages containing gunpowder, when sent to the magazine for storage, 

must be in good order, and should be legibly marked with the initial letters 

of the owners [1] name, or with other suitable distinguishing marks, by 

which they may be identified.  An invoice signed by the owner or agent, will 

be sent with every parcel of powder, and should describe the packages, and 

specify the number, marks and contents of each . . . A book will be kept at 

the arsenal, in which all deposits and all deliveries of powder, will be 

registered.  A separate account will be kept for each parcel of powder 

deposited.228 

In this part of the law, the District of Columbia enacts a centralized 

record keeping system and mandates that all gunpowder in significant 

quantities be attached to a person.  This inherently created a significant 

increase in risk of government abuse, yet it was developed and enacted well 

after the passage of the Second Amendment without violating it.229 

 

 225 Act of 1821, §§ 1-19, in THE CHARTER AND ORDINANCES OF THE CITY OF PROVIDENCE; WITH THE 

ACTS OF THE GENERAL ASSEMBLY RELATING TO THE CITY 47–54 (Knowles & Vose, 1845) (regulating 

the storage, safe keeping and transportation of gunpowder in the town of Providence). 

 226 Id. 

 227 Act of May 28, 1828, ch. 107§§ 1-2, in LAWS OF THE CORPORATION OF THE CITY OF 

WASHINGTON, PASSED BY THE TWENTY-FIFTH COUNCIL 52–54 (Way & Gideon, 1827) (providing for the 

safe keeping of gunpowder). 

 228 Id. 

 229 No state regulation could have been legally violative of the Second Amendment before Fourteenth 

Amendment Incorporation, making it particularly noteworthy that one of the most stringent gunpowder 

regulatory regimes was enacted and enforced in Washington D.C. where the Second Amendment was 

directly applicable. 
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The purpose of these regulations was to keep people and property safe 

from the inherent danger of individuals possessing large quantities of 

gunpowder.  The penalties for violation included significant fines and seizure 

of arms.230  These laws were passed around the time of the Second 

Amendment’s ratification and continued to develop, becoming more onerous 

on gunpowder possession without violating the amendment.231  The 

regulations varied based on democratic will, permitted the tracking of 

possession, and were applied both by the states and the federal government.  

These factors provide a clear blueprint for how states can regulate 

ammunition today and a rich set of variables for the 6:3 History and Tradition 

test. 

E.     Ammunition Restrictions, like Gunpowder Restrictions in Early 
America, Address the Public Safety Threat Mass Shootings Pose to 

the United States People. 

1.     During Colonial Times and the Early Republic, Gunpowder Presented 

a Significant Public Safety Concern That Was Not Easily Regulated 

Without Possession Restrictions. 

Gunpowder explosions and fires could not be properly prevented by the 

regulations that Justice Scalia called attention to in Heller: dangerous 

weapons bans, location-based bans, concealed carry bans, and licensing and 

registration.232  The general public was rightfully afraid of explosions and 

fires caused by the improper storage of gunpowder, as there was a significant 

and popularized history of both mass disasters and individual incidents 

reported throughout colonial and early republic history. 

During the Revolutionary War, the need for gunpowder grew 

tremendously, and so did the reported incidents of gunpowder explosions.233  

For example, in 1777, a gunpowder mill in Medford, New Jersey, exploded, 

killing the mill’s owner, Nijah Peacock, and injuring many of the 

townsfolk.234  It was reported that, “the rhoof of the house was blown off . . . 

the blast of the powder heard for ten miles around.”235  Later in 1780, the 

Charlestown Magazine exploded during the exchange of the city’s control.236  

The aftermath was described by British Captain Johann Ewald, “[n]ever in 

 

 230 See infra Argument Section II Subsection D. 

 231 See infra Argument Section II Subsection D. 

 232 See District of Columbia v. Heller, 554 U.S. 570, 626 (2008). 

 233 See generally CLYDE W. LEVAN, A BRIEF SKETCH OF MEDFORD HISTORY (1972); see CAPTAIN 

JOHNANN EWALD, DIARY OF THE AMERICAN WAR A HESSIAN JOURNAL (Joseph P. Tustin, ed., trans., 

1979). 

 234 LEVAN, supra note 233, at 2. 

 235 Id. 

 236 EWALD, supra note at 233, at 239. 
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my life, as long as I have been a soldier, have I witnessed a more deplorable 

sight.  We found some sixty people who were burnt beyond recognition, half-

dead and writhing like worms . . . mutilated bodies hanging of the farthest 

houses and lying in the streets.”237  Moments of grand destruction and loss of 

life reverberated around the Early Republic during the war. 

After the war, however, the press continued to report on gunpowder 

explosions from across the world.  In 1794, The Gazette of the United States 

& Evening Advertiser described a gunpowder magazine explosion during a 

naval battle that “was so great, that it resembled the effect of the most 

dreadful shock of an earthquake.”238  In 1788, the New-York Journal and 

Weekly Register reported a gunpowder magazine explosion in Kingston, 

Jamaica that “burst open the windows and doors of most of the houses . . . 

and was heard at May Day Hills in St. Elizabeths, nearly sixty miles from the 

spot.”239 

The sentiments generated by these events likely contributed to the laws 

regarding gunpowder possession limitations.  What is certain is that the 

legislatures who passed the gunpowder possession restrictions often listed 

reasons for their laws such as, “[not having restrictions] would greatly 

endanger the lives and properties of the inhabitants thereof in case of fire”240 

or “that the town of Baltimore, and its inhabitants, are often subject to dangers 

from the storage of large quantities of gunpowder within the said town.”241  

The rhetoric in recording, reporting, and regulating gunpowder often 

centered around the reason for these laws: public safety. 

2.     The Public Safety Concerns Surrounding Gunpowder Dictated the 

Locations and Designs of Early Republic Powderhouses. 

In America, the design and location of powderhouses were dictated by 

public safety concerns.  In Charlestown, South Carolina, the powder 

magazine was built away from the vast majority of dwellings, with three-foot 

thick brick walls, without windows, and a roof filled with sand.242  All of 

 

 237 Id. 

 238 Foreign Intelligence, GAZETTE OF THE U.S. AND EVENING ADVERTISER, March 13, 1794, at 2 (on 

file with Libr. of Congress., Chronicling America) https://www.loc.gov/resource/sn83025878/1794-03-

13/ed-1/?sp=2&q=gunpowder+explosion&r=0.485,1.245,0.695,0.369,0 [https://perma.cc/AH9P-M657]. 

 239 American Occurrences: Kingston (Jamaica) July 30, N.Y. J., AND WKLY. REG., October 2, 1788, 

at 3 (on file with Library of Congress, Chronicling America) 

https://www.loc.gov/resource/sn83030567/1788-10-02/ed-1/?sp=3&q=gunpowder+explosion&r=-

0.101,0.264,0.59,0.441,0 [https://perma.cc/EYV2-LQR7]. 

 240 Act of Feb. 18, 1794, supra note 210. 

 241 Act of Dec. 26, 1791, supra at note 208. 

 242 Mark Maloy, Charleston Powder Magazine: The Oldest Public Building in the Carolinas, AM. 

BATTLE FIELD TR. (Apr. 19, 2024), https://www.battlefields.org/learn/articles/charleston-powder-

magazine [https://perma.cc/W4PK-TTPM]. 

https://www.loc.gov/resource/sn83025878/1794-03-13/ed-1/?sp=2&q=gunpowder+explosion&r=0.485,1.245,0.695,0.369,0
https://www.loc.gov/resource/sn83025878/1794-03-13/ed-1/?sp=2&q=gunpowder+explosion&r=0.485,1.245,0.695,0.369,0
https://perma.cc/AH9P-M657
https://www.loc.gov/resource/sn83030567/1788-10-02/ed-1/?sp=3&q=gunpowder+explosion&r=-0.101,0.264,0.59,0.441,0
https://www.loc.gov/resource/sn83030567/1788-10-02/ed-1/?sp=3&q=gunpowder+explosion&r=-0.101,0.264,0.59,0.441,0
https://perma.cc/EYV2-LQR7
https://www.battlefields.org/learn/articles/charleston-powder-magazine
https://www.battlefields.org/learn/articles/charleston-powder-magazine
https://perma.cc/W4PK-TTPM
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these were purposeful design factors intended to prevent loss of life in the 

event of an explosion.243  In Pennsylvania, the Hessian Powder House was 

similarly constructed away from dwellings with four and a half feet thick 

stone walls.244  In Boston, Massachusetts, the powder magazine was 

originally located in the town proper and shared the consistencies of safety 

designs: stone walls, little light, and regulated access.245  However, public 

concern about injury from explosion or fire prompted the city to move its 

magazine to an uninhabited island, at the great inconvenience of the 

possession rights of individuals.246  The design and location of powder houses 

in the Early Republic again demonstrates the driving factor behind these 

regulations: public safety. 

III.     WHY AMMUNITION RESTRICTIONS ARE 

CONSTITUTIONAL TODAY 

A.     Ammunition Possession Restrictions Can Be Enacted to 
Modernize the Rich Tradition of Gunpowder Possession Restrictions 

to Address the Issue of Mass Shootings. 

The regulations and laws passed by early republic states provide a 

useful blueprint for modern firearm regulations, both because they are 

sensible and because they will be more likely to withstand the 6:3 History 

and Tradition test.  To mirror the history and pass the 6:3 test, states would 

first have to establish a public magazine for the storage of ammunition.  They 

could also expand the regulations to license private actors to act as private 

magazines.  This would mirror all of the historical regulations and be easier 

for those who wish to possess more ammunition.  Next, as many states 

already do, the sale of ammunition would need to be limited solely to 

authorized merchants, similarly to gunpowder regulations.247  Then, states 

would need to set up an interconnected reference system to track how much 

ammunition a person uses, possesses, and owns at any given time.  This 

would be the modern equivalent of how Washington D.C.’s and Boston’s 

gunpowder regulations record-keeping systems functioned.248 

 

 243 Id. 

 244 See National Register of Historic Places Inventory—Nomination Form for Hessian Guardhouse 

Museum, Carlisle Barracks, Pa. (June 1, 1973), Nat’l Archives Identifier 71994903, Nat’l Archives 

Catalog 2, https://catalog.archives.gov/id/71994903 [https://perma.cc/59ZA-EF5F]. 

 245 Cohen, supra note 215.   

 246 Id. 

 247 Act of June 19, 1801, supra note 212. 

 248 See LAWS OF THE CORPORATION OF THE CITY OF WASHINGTON, PASSED BY THE TWENTY-FIFTH 

COUNCIL, supra note 227; see An Act to Provide for the Storing & Safekeeping of Gunpowder, ch. 20, § 

1, 1801 Mass. Acts. 292, 292 (Wright & Potter 1897) (reprint) https://firearmslaw.duke.edu/laws/1801-

https://catalog.archives.gov/id/71994903
https://perma.cc/59ZA-EF5F
https://firearmslaw.duke.edu/laws/1801-mass-acts-507-an-act-to-provide-for-the-storing-and-safe-keeping-of-gun-powder-in-the-town-of-boston-and-to-prevent-damage-from-the-same-ch-xx
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After the systems are established, states would have to limit the amount 

of ammunition possessable.249  Like the regulations of all of the Early 

Republic jurisdictions, this could vary by state or by need.250  The one 

constant must be that people are never restricted in possessing enough 

ammunition to defend themselves.  A potential standard number for this 

could be twenty rounds.  That is two standard magazines in a handgun, 

according to Heller, the most prudent, used, and essential self-defense gun of 

modern times.251  Individuals would not be restricted beyond what already 

exists in purchasing ammunition.  However, it would be required to be stored 

in either the public or private magazine.  When people use their ammunition 

under this system in a lawful manner, such as for hunting, self-defense, sport, 

or practice, they would merely need to collect the shells of their ammunition 

to demonstrate that they are entitled to possess more than their owned 

quantities and retrieve more ammunition from the magazine.  This system 

will function better if firing ranges and sports organizations with firearms 

were authorized as private magazines or empowered to record fired 

ammunition into the interconnected reference system and dispense 

ammunition. 

Finally, private magazines and all sellers of ammunition would need to 

be civilly liable for any injuries that occur because of their dispensing more 

ammunition than the cap provides. This would be consistent with the 

Providence, Rhode Island regulations and would heavily incentivize the 

private magazines to adhere to the possession laws.252 

If done properly, the Early Republic system of gunpowder restrictions 

can be modernized to address the problems caused by ammunition possession 

and the use of ammunition caches by mass shooters. 

B.     Sample Analysis of Ammunition Restrictions Under the 6:3 
History and Tradition Test. 

The 6:3 History and Tradition test requires that there be an analogous 

history of regulation.253  The Court values the history of the time period 

surrounding 1791 as effectively definitive.254  There is no requirement for 

 

mass-acts-507-an-act-to-provide-for-the-storing-and-safe-keeping-of-gun-powder-in-the-town-of-

boston-and-to-prevent-damage-from-the-same-ch-xx [https://perma.cc/Q386-TH9U]. 

 249 Under this system, the individual’s due process and search-and-seizure rights would still attach to 

the owned but not possessed ammunition in magazines to prevent unconstitutional governmental 

interference. 

 250 See infra Argument Section II Subsection D. 

 251 See generally District of Columbia v. Heller, 554 U.S. 570 (2008). 

 252 See Act of 1821, supra note 225. 

 253 See generally New York State Rifle & Pistol Ass’n v. Bruen, 597 U.S. 1 (2022); see United States 

v. Rahimi, 602 U.S. 680, 14 (2024). 

 254 See infra Section I Subsection B; see also Rahimi, 602 U.S. at 680. 

https://firearmslaw.duke.edu/laws/1801-mass-acts-507-an-act-to-provide-for-the-storing-and-safe-keeping-of-gun-powder-in-the-town-of-boston-and-to-prevent-damage-from-the-same-ch-xx
https://firearmslaw.duke.edu/laws/1801-mass-acts-507-an-act-to-provide-for-the-storing-and-safe-keeping-of-gun-powder-in-the-town-of-boston-and-to-prevent-damage-from-the-same-ch-xx
https://perma.cc/Q386-TH9U


32-2 ARTICLE 1 OF 4- D’ALESSANDRO 

2026] HOW TO STOP MASS SHOOTINGS 329 

there to be a “historical twin” but courts may not uphold every law with a 

historical analog.255  The How and Why of the regulations are inherently 

important to whether the analogous past law is sufficiently “deeply rooted” 

in the Nation’s History and Tradition in the eyes of the 6:3 Court.256 

1.     History Analysis 

As previously demonstrated, there is a significant history and tradition 

of ammunition restrictions.257  Spurred by the threats that storing gunpowder 

could pose to public safety, governments across the Early Republic created a 

place to store gunpowder above a certain threshold that would have posed a 

significant public safety risk if left in the hands of individuals.  These were 

not limited to a geographic region, were consistent with the earliest 

conception of the Second Amendment, and created analogous methods for 

modern ammunition possession restrictions. 

2.     How Analysis 

Designing modern ammunition possession regulations on the basis of 

historical gunpowder possession restrictions inherently helps one pass the 

How of the 6:3 History and Tradition test.  By emulating the restrictions 

colonies and early states used, legislatures can merely impose an analogous 

burden upon modern residents as the governments of and around 1791. 

Just like the early republic regulations, the ammunition possession 

restrictions will not be on ownership; they must only be on possession.  The 

state must create a public magazine to store ammunition for anyone who 

wants it.  These are key factors that emulate how the 1791 laws equally 

permitted individuals to own more gunpowder than the limit, but not possess 

it.  In this realm, as a modern society, we can grant greater flexibility to how 

ammunition is stored by empowering gun stores, firing ranges, and 

potentially other businesses to act as private magazines.  They can store 

ammunition for people who prefer to keep the ammunition out of the 

government’s hands or just want it to be closer to the firing range, where it 

can be used.  Restricting the sale of ammunition to licensed individuals is 

already done today.  Record systems are analogous to the record keeping in 

Washington D.C. and Boston.258   

Finally, penalties, criminal or civil, for individuals in possession of 

ammunition over the limit are generally applicable to all gunpowder 

possession restrictions.  Punishments for the improper dispersal are similar 

 

 255 Bruen, 597 U.S. at 30. 

 256 See id. at 26-46; see Dobbs v. Jackson Women’s Health Org., 597 U.S. 215, 220 (2022). 

 257 See infra Section I Subsection B. 

 258 See Act of June 19, 1801, supra note 212. 
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in nature to how Providence punished improper sales with civil liability.259  

Ultimately, the How test is passable because the Early Republic regulations 

can serve as an effective model for modern regulations on ammunition 

possession. 

3.     Why Analysis 

Gunpowder explosions and fires occurred when there were large 

amounts of powder, stored or handled improperly.  They posed a major 

public-safety concern that required governments to legislate specifically on 

their storage and use, in addition to the litany of laws in the colonial and early 

republic surrounding other types of gun safety issues.260  Mass possession of 

gunpowder, combined with misuse, caused fires and explosions that killed 

and maimed people, which would not have been possible without mass 

caches of powder.  This, in turn, led to a public outcry that the early republic 

governments used to justify the economic costs of and the burden placed on 

individuals by instituting gunpowder possession restrictions. 

The amount of gunpowder possessed was directly correlated to the 

dangers of gunpowder explosions and fires caused by them.  The colonies 

and early republic states limited possession of gunpowder out of concern for 

public safety.261  Gunpowder is and was an extremely volatile substance that 

can and did cause fires and explosions.  The storage of gunpowder in great 

quantities led to these dangers and could be regulated without infringing the 

Second Amendment. It is why the legislation enacting gunpowder possession 

restrictions cited the danger to public safety in their titles, subtitles, and in 

the legislation itself.262  Gunpowder possession restrictions were designed to 

prevent the private possession of an amount of gunpowder that may explode 

or cause a fire, thereby significantly injuring more people than those in 

possession of it. 

Ammunition possession restrictions offer solutions to a similar 

problem, which is exacerbated by the possession of significant portions of 

ammunition: mass shootings.  Mass shootings are a subset of gun violence 

that must be approached differently from other gun-related violent crimes.  

They differ in frequency, casualties, and root causes.263  The possession of 

large quantities of bullets has exacerbated acts of mass violence that injure 

and kill groups of people, just as fires and explosions did in and around 

 

 259 See Act of 1821, supra note 225. 

 260 See e.g. District of Columbia v. Heller, 554 U.S. 570, 626 (2008). 

 261 See infra Argument Section I Subsection B. 

 262 See An ACT for securing the city of Philadelphia, supra note 206; Act of Dec. 26, 1791, supra 

note 208. 

 263 See Statistics: Gun Violence in America, BRADY, https://www.bradyunited.org/resources/statistics 

[https://perma.cc/97T3-GYLY]. 
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1791.264  The possession of massive amounts of ammunition injures 

significantly more people than those in possession or in direct vicinity of it, 

just as the possession of significant stores of gunpowder did.  When 

possessing large quantities of ammunition, common-use weapons such as 

handguns can become mass casualty weapons.  Handguns, either with high-

capacity magazines or multiple magazines and the ammunition to go in them, 

have led to the deadliest mass shooting incidents.265  Mass shooting events 

“involving high-capacity magazines (“HCMs”) resulted in 2.5 times as many 

people killed and nearly 10 times as many total casualties as events with no 

HCMs.”266  Eight of the nine deadliest mass shooting events involved high-

capacity magazines.267  Handguns are the most commonly used weapon in 

mass shootings, with 73.4% of mass shootings involving a handgun.268  

Preventing individuals from possessing the ammunition necessary to kill in 

mass is the modern equivalent of preventing individuals from storing enough 

gunpowder to endanger cities and towns. 

Licensing and regulation laws, limits on dangerous weapons, and the 

prevention of concealed carry are not sufficient to effectively limit the 

destruction of mass shootings, just as they were insufficient to prevent 

gunpowder explosions and fires.269  Since possession of handguns cannot be 

eliminated due to the Supreme Court’s interpretation of the Second 

Amendment, limiting access to ammunition is a potential candidate to lessen 

the devastation of mass shootings.  Attacks, while remaining horrible, 

senseless losses of life and security, will be entirely different if people are 

simply not allowed to possess more than twenty bullets at a time. 

The Why for ammunition possession caps is public safety, the same as 

gunpowder possession restrictions. 

4.     Addressing a Potential Counter Argument: The Amount of Gunpowder 

Permitted Was Much Larger Than the Proposed Relatively  

Restrictive Ammunition Possession Cap 

The Ammunition Possession caps are not a “historical twin” to the 

approximately thirty pounds of gunpowder permitted in colonial regulations.  

However, it imposes a lesser burden on one’s right to defend oneself.  In and 

around the time of 1791, the standard weapon of choice, a musket, could be 

 

 264 See infra Introduction; see infra Argument Section II Subsection D. 

 265 See Mass Shootings in the United States, EVERYTOWN (Mar. 2023), 

https://everytownresearch.org/mass-shootings-in-america/#:~:text= [https://perma.cc/7958-FTAK]. 

 266 Id. 

 267 See id. 

 268 See Mass Shooting Factsheet, ROCKEFELLER INST. OF GOV’T (Aug. 12, 2025), 

https://rockinst.org/gun-violence/mass-shooting-factsheet [https://perma.cc/BCP4-F3C2].   

 269 See e.g. District of Columbia v. Heller, 554 U.S. 570, 626 (2008). 
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fired three shots per minute by the most experienced shooters under optimal 

conditions.270  This means that it would take at least three minutes and twenty 

seconds to be loaded, fired, and reloaded ten times.  A commonly available 

handgun today, the Glock-18, can fire 1200 bullets in one minute.271  Without 

considering the accuracy and wielding improvements of modern handguns, a 

cap on possession of ammunition at twenty bullets hinders an individual’s 

ability to defend themselves far less than the type of weapon that existed in 

1791, while addressing the public safety issues caused by mass possession of 

ammunition in an analogous manner. 

5.     Summary of 6:3 History and Tradition Test As Applied to 

Ammunition Possession Restrictions 

There is a rich colonial and early republic American history of 

gunpowder restrictions.  These are analogous to the proposed ammunition 

possession restrictions.  The How test can be passed because the Early 

Republic regulations will be the model for modern ammunition possession 

restrictions.  The Why analysis is likewise analogous: massive amounts of 

privately held ammunition create a public safety issue due to mass shooters’ 

ability to fire so many bullets.  Without changing the History and Tradition 

test, the 6:3 Court cannot justify overturning these sensible ammunition 

possession laws. 

C.     Ammunition Possession Restrictions Do Not Burden  
the Second Amendment Right to Self Defense 

Another potential outcome of ammunition possession restrictions is that 

they could fall outside of the purview of the Second Amendment entirely.  

The individual right to bear arms was federalized and interpreted in Heller as 

a right to bear arms in self-defense.  Historically, legislatively, and through 

court decisions, Justice Scalia made it clear that the right to bear arms is 

grounded in a right to defend oneself.  This is why concealed carry and 

dangerous weapons bans have been specifically upheld by the Supreme Court 

and held outside of the purview of the Second Amendment in Heller.272  It 

stands to reason that States cannot infringe upon a right to self-defense with 

regulations that prevent an upper level of ammunition from being possessed 

if individuals are allowed to possess an amount of ammunition sufficient for 
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self-defense purposes.  If still permitted to defend themselves with a handgun 

and multiple clips worth of ammunition, it is hard to contort one’s logic to 

the conclusion that the regulation is violative of the Second Amendment right 

to self-defense. 

CONCLUSION 

Regulating firearms in America should be much simpler and easier than 

it is today.  Our nation’s gun death per capita rate is three hundred and thirty-

one times as high as the United Kingdom’s, eight hundred and sixty-two 

times as high as Japan’s, and 1.33 times as high as Afghanistan’s.273  Our 

inability to lessen the gun violence plaguing our nation is directly related to 

the Court’s reinterpretation of the Second Amendment in Heller and 

McDonald, cases that overturned gun prohibitions necessary to curb 

epidemic gun deaths in highly populated cities.274  The Court has exacerbated 

these problems with the radical development and application of the 6:3 

History and Tradition test to the Second Amendment.275 

Now that the Court has established the battleground of gun regulations, 

states can and must adapt.  One way to do so is to design gun regulations to 

pass their test.  In this instance, gunpowder possession restrictions present a 

rich history of regulations that are analogous in a modernizable method and 

were enacted for the same reasons that we need ammunition possession limits 

today.  Ammunition possession restrictions can pass the 6:3 History and 

Tradition test.  They can lessen the violence plaguing our nation.  They are 

worth a chance. 
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