
CHILD CARE: THE FORGOTTEN TAX
DEDUCTION

Barbara was an "A" student her whole life. At the young age of
21 she fell in love and got married to Joseph, an aspiring young
accountant. Barbara was still in school, pursuing an advanced de-
gree in fashion. She quit school to begin a family, but had her
heart set on one day returning. She eventually returned to the
Fashion Institute of Technology while raising two beautiful chil-
dren. However, upon entering the job market she had little suc-
cess. It was the Age of Aquarius and Barbara was nearing thirty,
fresh out of young ideas. She tried to find a career in fashion but
was forced into the much less challenging role of part-time pre-
school teacher. Who is to blame for this cost to society? Barbara?
For not striving to reach her full potential? Or rather, the Internal
Revenue Code, whose inadequate child care deductions forced
Barbara to stay at home during the peak of her prime to raise her
kids. Barbara's children are all grown up now. Her son is a law
student and her daughter is a teacher closing in on her second
masters in special education. Yet, Barbara is left to teach preschool
when she could have accomplished so much more with her life.'

This Note will argue that the current deductions allowed for in
the Internal Revenue Code are grossly inadequate. They force wo-
men to forgo career opportunities because it is too expensive for
them to go to work.

Part I of this Note will look at the current state of the law and
how much one can actually deduct. It will also analyze the evolu-
tion and history of the deduction system. Part II focusses on why
the deduction is so inadequate, thus forcing women to stay at
home. Specifically, imputed income, the marriage penalty, child
support and social security will be examined. Part III will propose
an alternative to the current provisions under the Code.

I. THE CHILD CARE DEDUCTION

Section A contains a brief history of the tax benefit for child
care, section B delineates exactly how the child care tax benefit
works under various means.

1 Interview, in New York, N.Y. (Aug. 21, 1994). (The names of the individuals men-
tioned have been changed to protect their privacy).
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A. Background of the Law

The federal courts first took issue with the child care credit as
early as 1940. In Smith v. Commissioner2 petitioner claimed, as a
deduction, the expense of hiring someone to care for his young
children as he went to work.3 The Board of Tax Appeals denied
the deduction because they were not "ordinary" business ex-
penses.4 This holding has been partially modified by statute but
still represents the general rule on work-related expenses. Subse-
quently, the Court of Appeals for the Second Circuit disallowed a
deduction for child care expenses incurred when sending away the
children while the mother was healing.5 In 1982, the Tax Court
allowed an $1,100 deduction for the cost of summer camp.6
Although Congress ultimately disallowed this type of deduction, it
is representative of the confused state of the courts. The 1954 Tax
Code introduced a deduction for child care expenses of up to
$600.' The deduction was phased out for married taxpayers earn-
ing an adjustable gross income beginning at $4,500, and was un-
available to taxpayers with a combined income of $5,100 or more.8
During the 1960's and the 1970's, Congress extended the cover-
age9 of this provision, raised the dollar limits' ° of deductible ex-
penses, and increased the maximum income level,'1 indicating for
which taxpayers the deduction was available.

2 40 B.T.A. 1038, 1039-40 (1939), aff'd per curiam, 113 F.2d 114 (2d Cir. 1940). For a
criticism of this opinion, seeWilliam A. Kien, TaxDeductionsforFamily CareExpenses, 14 B.C.
INDUs. & COM. L. REv. 917, 918-9 (1973).

3 Smith at 1038.
4 Id. at 1040.
5 Ochs v. Commissioner, 195 F.2d 692 (2d Cir. 1952).
6 Zoltan v. Commissioner, 79 T.C. 490 (1982).
7 I.R.C. § 214 (1954). See 1954 S. REP. No. 1622, 83d Cong., 2d Sess. 36 [hereinafter

1954 S. REP.]. H.R. REP. No. 1337, 83d Cong., 2d Sess. 30 (1954).
8 1954 S. REP. at 220.
9 Congress expanded the provision to include women whose husbands' whereabouts

were unknown and the women had sought court-ordered child support. They were no
longer required to file joint returns to claim the child care deduction. Act of April 2, 1963,
Pub. L. No. 88-4, 77 Stat. 4 (amending I.R.C. § 214 (c) (3) (repealed 1976)); see S. REP. No.
69, 88th Cong. 1st Sess. 1 (1963).

10 The maximum amount one may declare, for two or more children, was raised from
$600 to $900. The Revenue Act of 1964, sec. 212(a). The Senate had proposed that the
maximum be raised to $1,000 for three or more children. See S. REP. No. 830, 88th Cong.,
2d Sess. 3 (1964).

11 The income level for the phaseout and elimination of the deduction was raised to
$6,000. The 1964 Revenue Act, sec. 212(a)(amending I.R.C. § 214(b)(2) (repealed
1976)).
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The Tax Reform Act of 1976,12 transformed the deduction
into a credit.' 3 This broadened the tax benefit, previously limited
to itemizers, to include those taxpayers using the standard deduc-
tion. 4 At this time Congress also eliminated the income ceiling,
because as a credit, its allowance had "minimal revenue impact."' 5

With the Economic Recovery Tax Act of 1981 ("ERTA"),16 Congress
imposed a sliding scale of applicable percentages based on in-
come 17 for the purpose of relieving the burden of the lower and
middle class taxpayers, 18 but failed to recreate the income limit.' 9

Since 1981 only minor changes have been made to this section.2"
The ERTA created a new deduction for employer provided

child care which was administered under a written, nondiscrimina-
tory plan.2 ' Since as a deduction, the tax benefit would be more
valuable to higher income taxpayers, the 1986 tax legislation set a
$5,000 limit on the amount of expenses one may declare through
Section 129.22

B. Modern Day Tax Benefits For Child Care

Presently, tax benefits for child care expenses may be secured
in two ways. Both ways are structured to assist two-earner families.
The child care credit of Section 21 of the Internal Revenue Code
provides the older and more common method. 2  This provision
acts as a credit or a pure reduction in the tax owed (i.e., not a

12 See Tax Reform Act of 1976, Pub. L No. 94-445, sec. 504(a) (1), 90 Star. 1520, 1541
(codified at I.R.C. § 44A (1976)).

13 I.R.C. § 44A(a), (c)(1), (c)(2), (d), (e) (1976). Married taxpayers had to filejoindy
to receive the credit. I.R.C. § 44A (f)(2) (1976).

14 S. REP. No. 938, 94th Cong., 2d Sess., pt. 1, at 132 (1976).
15 As a credit, the tax refund acts as a pure reduction in the tax owed. Thus, the

amount will not be affected by the size of one's tax bracket, ie., a wealthy individual in the
50% bracket would not be able to shelter 50% of all child care expenses.

16 Pub. L. No. 97-34, 95 Stat. 172 (1981).
17 Economic Recovery Tax Act, Pub. L. No. 97-34, sec. 124 (b) (1) (A), (B), 95 Stat. 172,

197-98 (1981).
18 H.R REP. No. 201, 97th Cong., 1st Sess. 56 (1981).
19 Because of the lack of any real upper income limitation, there was concern that

those taxpayers with marginal incomes would have to pay for the child care of the wealthy
as individuals in the higher tax brackets would be allowed a greater deduction for the same
amount of expenses. 127 CONG. REc. 17391 (1981) (statement of Sen. Biden).

20 This section was renumbered as I.R.C. § 21. Tax Reform Act of 1984, Pub. L. No. 98-
369, sec. 47 (c)(1), 98 Stat. 494, 826.

21 ERTA sec. 124(e) (codified at I.R.C. § 129 (1981)). See S. CoNF. REP. No. 176, 97th
Cong., 1st Sess. 201 (1981). Congress wanted to ensure that the plan did not discriminate
in favor of higher paid employees, officers or shareholders. ERTA sec. 124(e) codified at
I.R.C. § 129 (d) (2), (3) (1988); see also H.R. REP. No. 794, 97th Cong., 2d Sess. 5 (1982); S.
REP. No. 592, 97th Cong., 2d Sess. 5 (1982).

22 Tax Reform Act of 1986, Pub. L. No. 99-514, § 1163, 100 Stat. 2085, 2510 (amending
I.R.C. § 129(a)); H.R. REP. No. 426, 99th Cong., 1st Sess. 97, reprinted in 1986-3 C.B. (1987).

23 Id. § 21 (1994).
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traditional deduction operating through the marginal tax rates
brackets) for certain qualified child care expenses, specifically, up
to 30% of expenses with a maximum of $2,400 for one child, and
$4,800 for two children.24 The credit operates as a percentage of
child care expenses. The applicable percentage begins declining
by one percentage point for each $2,000 of adjustable gross in-
come above $10,000, until the applicable percentage reaches a
floor of 20% at $30,000.25 For example, a couple having at least
two children and earning at least $30,000 can have their taxes re-
duced by $960 as a result of child care expenses; another couple
earning $10,000 would receive a credit of $1,440. The amount of
credited expenses cannot exceed the earned income of the lesser
earning spouse.2 6

To counter certain criticism as to the inadequacies of Section
21, Congress developed a second tool of providing tax-favored
child care assistance. Code Section 12927 allows for "dependant
care assistance programs" that authorize employees to designate up
to $5,000 of their pay, free of taxes, including social security, to
child care services. As a deduction, Section 129 undermines any
equitable rationale in having Section 21 provide a tax credit be-
cause the Section 129 deduction is worth more to higher tax
bracket families.2 8 Thus, wealthy families in the highest bracket
can receive a benefit of almost $2,000, even if they have only one
child, as opposed to a credit of $480 under Section 21.29

II. AN INADEQUATE BENEFIT

This section will explore the specific reasons why the child
care deduction is grossly inadequate. It will investigate the system
in light of such concepts as the social security tax, child support,
joint returns and imputed income.

24 Id. § 21(a)(1)-(2), (c) (1994).
25 Id. § 21(a)(2) (1994).
26 Id. § 21(d)(1) (1994).
27 Id. § 129 (1994).
28 This statement represents a well known view in tax policy that deductions and exclu-

sions are "upside down subsidies" because they are worth more to higher tax brackets. See,
e.g., STmAv S. SURREY & PAUL R. McDAI'EL, TAx EXPENDITURES 72-82, 87, 103, 233 (1985).
But see Thomas D. Griffith, Theories of Personal Deductions, 40 HASTINGS LJ. 343, 352-60
(1989).

29 This result is reached by using a 40% combined federal and state income and social
security tax bracket.

116 [Vol. 3:113
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A. The Social Security Tax

Tax theorists often mistakenly ignore social security.30 The tax
produces up to eighty five percent as much federal revenue as does
the personal income tax.3 ' EdwardJ. McCaffery elucidates the fact
that if we make the usual assumptions that the employer's share of
the social security contribution is borne out by a reduction in the
employee's salary, it represents a greater burden than the federal
income tax to all but the richest Americans. 2 With contributions
so great, an investigation as to its impact is vital. Although couples
are treated jointly for separate income tax payments, they are not
for social security contributions.3 3 Furthermore, they are only par-
tially separated for receiving contributions.3 4 These issues high-
light the force of the social security tax. This burdening tax deters
secondary earners, usually women, from entering the work-force.
The lack of an adequate child care deduction further compounds
this problem.

Each person, whether married or not, pays a flat rate of 7.65%
on his/her earnings up to a maximum salary of $60,600.31 The
employer bears an equivalent amount. However, the employer
contribution is usually taken out in the form of lower salary, or in
the case of self employment, it is paid by the worker. Thus, a
worker contributes a full 15.30% to the social security tax."6 Using
this 15.30% figure, social security represents a greater burden than
the personal income tax to all but the wealthiest Americans. A
married couple with two children does not pay a personal income
tax greater then 15.30% until they earn more than $66,000.17 Fur-

30 Edward J. McCaffery, Taxation and the Family: A Fresh Look at the Behavioral Gender
Biases in the Code, 40 U.C.L.A. L REv. 983, 996 (1993).

31 In 1993, personal income tax revenues brought in 509.7 billion dollars, while social
security contributions brought in 428.3 billion dollars. See Office of Management &
Budget, Budget of the United States Government, Fiscal year 1995, pt. 7, at 235 (1994).

32 McCaffery, supra note 30, at 996 & n. 48.
33 Id. at 997
34 Id.
35 Actually the social security tax is 6.2%, and medicare adds the extra 1.45%. I.R.C.

§ 3101 (1994).
36 Id. § 164(f) (1988).
37 McCaffery, supra note 30, at 998 & n. 51. The author assumes the average of two

children. Applying 1994 standards, that would total four $2,000 personal exemptions.
I.R.C. § 151(d) (1) (1994). Combine that with the standard deduction of $5,000, the
couple is effectively not taxed on the first $13,000 of income. Id. § 63(c) (2) (A). The
couple is in the 15% bracket for the first $36,900 of taxable income and then pays 28% tax
on all income in excess. The author instructs us to solve for the amount of income at
which social security taxes equal income by looking at the following equation:

[1] .15(36,900) + .28(X-49,900) = (.153)X
The left hand side represents income taxes paid and the right hand side social security

taxes and X is the relevant income. Solving the equation yields:
[2) X = $66,433.

1996]
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thermore, because of the many possible deductions toward income
tax for married couples, the social security tax will impact greater
on income than the federal income tax.38

This might all seem fine if social security met its purpose in
providing a retirement fund for all citizens. However, the stated
rules contain certain distinct gender biases. Given the fact that
there are many traditional single earner families, we must find ways
to protect widows and divorcees who face problems due to their
economic dependence as the spouse of a wage earner. The social
security laws do not address this issue adequately and have long
been criticized as creating gender biases in the Code. 9

The social security provisions do reasonably protect widows, 40

however, they severely prejudice divorced or remarried spouses.41

For instance, a divorced spouse has to have been married for at
least ten years to be able to collect social security from the working
spouse's contributions.42 Thus, women are put in a quandary: if
they do stay home and maintain the household then they run the
risk of having little security, in their later years, if they divorce.
Federal law43 further aggravates this problem by preempting state
law from allowing courts to compensate divorcing non-market
workers from their spouse's greater social security entitlement.44 If
the woman does decide to enter the work-force, her social security
contributions only benefit her as a hedge against divorce, unless
she earns a significant portion of her husband's salary. Other than
that, social security is a pure tax and thus discourages the work
effort. Apparently, the law, in an effort to protect the stay-at-

38 For example, having children increases the personal exemptions for income tax pur-
poses but does not for social security tax contributions. I.R.G. § 151(d)(1). Thus, the re-
sulting income tax imposed is even less than the social security contribution.

39 See McCaffery, supra note 30, at 999.
40 42 U.S.C. § 416(c) (1994).
41 Id. § 416(d) (1994).
42 Id. § 416(d)(2) (1994).
43 Cf. Hisquierdo v. Hisquierdo, 439 U.S. 572 (1979) (holding that benefits resulting

from employment during marriage and payable pursuant to the Railroad Retirement Act, a
federal act, are not community property subject to division in the event of the dissolution
of the marriage); McCarty v. McCarty, 453 U.S. 210 (1981) (holding that federal law pre-
cludes a state court from dividing military nondisability retirement pay pursuant to state
community property laws); United Association ofJourneymen v. Myers, 488 F.Supp. 704
(M.D. La. 1980) (holding that the acquisition by a wife of the interest in pension plan
benefits by operation of state community property law is limited to private pension plans
such as ERISA (which federal law merely regulates), i.e., not a federally created entitle-
ment). Although these cases do not deal with social security retirement benefits directly,
the same logic would apply because the spouse has no expectation of receiving his or her
own social security benefits. Hisquierdo, 439 U.S. at 590.

44 See Mary E. Becker, Obscuring the Struggle: Sex Discrimination Social Security and Stone,
Seidman, Sunstein and Tushnet's Constitutional Law, 89 COLUM. L. REv. 264, 288 & nn. 124-
125 (1989).

[Vol. 3:113
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home-spouse, discourages wives who wish to enter or reenter the
work-force. Specific policies for the alleviation of this burden have
been recommended. McCaffery quotes theorists who suggest con-
tinuing the current benefits program with the secondary worker
not having to contribute to the social security fund until she
reaches a level where she gains a marginal benefit.45 These theo-
rists believe that this would alleviate the unfortunate situation
where secondary earners, who pay a tax, are subsidizing the stay-at-
home-spouse. 46 A more sweeping change, aimed at the disincen-
tives to the secondary earner and the subsidizing of the stay-at-
home-spouse, has been called "earnings sharing."'47 This plan allo-
cates half of the combined income of both spouses to each spouse
during marriage and allows the earnings credit to be fully transfer-
able to each spouse.4'

However, McCaffery finds faults with each of these proposals.
Under the "marginal benefit" proposal, given a constant-revenue
setting, other rates would have to rise.49 Under the "earnings shar-
ing" proposal there would be distributive winners and losers.50

Proposals to cure these gender biases in the Code have been sug-
gested since 1963 but no action has been taken.5'

By simply concentrating on the child care benefit, we avoid
the problem of distributive winners and losers. Everyone's tax ben-
efits, through the deduction, are a function of child care expenses
and not a function of income.52 The "earnings share" policy is built
on a theory of "wage replacement" which argues that "the purpose
of most fringe benefits is to replace the wage of a person who, for
some legitimate reason, is no longer able to work."55 However, the
current system in place fails to replace wages of some wage earn-
ers,5 4 while it provides wages to some non-earners. 5 This will prove
costly to the government, as the money to pay for the benefits of

45 McCaffery, supra note 30, at 1001. For simplicity we will refer to this proposal as the
"marginal benefit" proposal. The marginal benefit point would be defined as the level at
which the secondary earner's income exceeds the expenses incurred through
em loyment.

47 1d.
48 Id.
49 Id.
50 Id. The husband will receive a benefit disproportionate to the contribution he

makes, whereas the wife, whose contribution is much less, receives an excessive benefit.
51 See id. at 987 & n. 15.
52 The amount is a deduction of the expenses from income. Under the current

scheme, there is a $4,800 limit on this deduction. I.R.C. § 21(c) (2) (1994). Thus, the
benefit of any deduction will increase as a taxpayer's bracket increases.

53 Mary E. O'Connel, On the Fringe: Rethinking the Link between Wages and Benefits, 67 TUL.
L. R-v. 1421, 1498 (1993).

54 This is because they have not contributed sufficiently to the Social Security fund.

19961 119
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the non-earners must come from the wage earners.5 6 As we provide
benefits to non-earners, we fund social security benefits to long liv-
ing spouses who contribute little to nothing to the economy. The
result is that secondary earners enter the work-force at a higher
expense in the form of costlier social security coupled with child
care expenses. This raises the social security tax across the board.
The "marginal benefit" policy is problematic because it does not
require contributions until the secondary earner reaches a certain
level; but if benefits stay the same, we will again increase taxes to
fund this program causing the secondary earner to receive the
same benefit amount. In the long run the secondary earner is
charged the same tax."

Simply increasing the child care deduction will encourage wo-
men to enter the work-force, therefore contributing to the capital
growth of the country. Furthermore, the social security benefits
that are automatically received will be funded by the contribution
they make by entering the work-force. Although an adjustment to
the child care deduction will not fully cure the oppressing impact
of the social security tax, it will alleviate the problem.

B. Child Support Payments

A study of gender biases in the Code should not overlook the
consequences of divorce. Divorce has plagued our nation and
must be accommodated for in the allocation of child support
payments.

The federal tax law does not account for a state divorce court
proceeding.5 Section 71(c) of the Code states that upon divorce
there is no allowance for a deduction of a child support payment.5 9

Additionally, the husband's child support obligation is insufficient
because it is a function of his spending power rather than the

55 This includes the main social security provisions directed towards divorced women
and widows.

56 See O'Connel, supra note 53, at 1497-1501 (1993).
57 As we decrease taxes to her, we increase taxes and decrease benefits across the econ-

omy to fund her increased benefits.
58 See, e.g., Laurie L. Maman, Unfinished Reform: The Tax Consequences of Divorce, 61

N.Y.U. L. REv. 363 (1986) (arguing that the 1984 Tax Reform Act which was specifically
enacted to cut the disparities between the states was inadequate).

59 I.R.G. § 71(c) (1994). The logic to this might be that the expense would not be
deductible if you are raising your own kids in your own home. Section 71(c) does not take
account of the expense of maintaining two households. Perhaps the lack of sympathy for
that circumstance is a reflection of a moral sense that people should not expect the tax
system to relieve them of the burdens of their own making. WLUAM A. KLIEN &JOSEPH
BANKMAN, FEDERAL INCOME TAXATnON 421-22 (10th ed. 1994).

120 [Vol. 3:113
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needs of the child.6 ° The wife now receives less than she requires
from the husband. 61 Therefore, in cases of divorce, the woman is
not adequately compensated for her need to care for her chil-
dren.62 Sections 21 and 129 do not accommodate for this common
situation.63

Furthermore, there are problems involving husbands who re-
fuse to pay their child support. In one case,' the court ruled that
the wife is not allowed a deduction for her husband's refusal to pay

60 Pursuant to a federal mandate, The Child Support Standards Act (codified at NEw
YoRK DoM. REL LAW § 240) shifted the emphasis in the calculation of child support "from
a balancing of the expressed needs of the child and the income available to the parents
after expenses to the total income available to the parents and the standard of living that
should be shared with the child." Judith M. Reichler & Carol H. Lefcourt, The New Child
Support Standards Act, 62 N.Y.S.BJ. 36, 44. See also, e.g., Peter Leehy, Note, The Child Support
Standards Act and the New York Judiciary: Fortjfing the 17 Percent Solution, 56 BROOK. L. RExV.
1299 (1991) (arguing that the Child Support Standards Act is replete with economic un-
derpinnings and inherent weaknesses).

61 N.Y. DOM. REL LAw § 240, 1-b(c) (McKinney's 1994) provides in relevant part:
(c) The amount of the basic child support obligation shall be determined in
accordance with the provision of this paragraph:

(1) The court shall determine the combined parental income.
(2) The court shall multiply the combined parental income up to eighty
thousand dollars by the appropriate child support percentage and such
amount shall be prorated to the same proportion as each parent's in-
come is to the combined parental income.
(3) Where the combined parental income exceeds the dollar amount set
forth in subparagraph two of this paragraph, the court shall determine
the amount of child support for the amount of combined parental in-
come in excess of such dollar amount through consideration of the fac-
tors set forth in paragraph (f) of this subdivision and/or the child
support percentage.

The "paragraph (f)" factors include the financial resources of the parents
of the child, the health of the child and any special needs, the standard of the
living the child would have had if the marriage had not ended, tax conse-
quences, nonmonetary contributions of the parents toward the child, the edu-
cational needs of the parents, the disparity in the parents' incomes, the needs
of other nonparty children receiving support from one of the parents, ex-
traordinary expenses incurred in exercising visitation and any other factors the
court determines are relevant.

Id. § 240(f).
Whenever the basic child support obligation derived by application of the formula

would be "unjust or inappropriate," the court must consider the "paragraph (f)" factors.
This is so whether parental income is above or below $80,000. Id. § 240(g).

The needs of the child are prejudiced with this method because the "Paragraph (f)"
factors act as a rebuttable presumption, thus, an unsympathetic judiciary will frustrate the
express needs of the child. This is the same judicial discretion the Act was intended to
circumscribe. See legislative memorandum accompanying chapter 567 of the laws of 1989
(McKinney's Session Laws). See also Cuomo, Mario, Governor's Memorandum of Approval
filed with NY.A. 212th Session (1989), reprinted in N.Y. LEGIS. DIGEST 697-8 (1989).

62 As in states across the nation, inadequate and inconsistent child support awards have
long been the rule in New York. SeeJudith M. Reichler & Carol H. Lefcourt, New Legisla-
tion: The Child Support Standards Act, N.Y.L.J., June 30, 1989 at 1, col. 1.

63 As the entire burden of raising her children has shifted to the wife, her expenses
have increased yet the cap on the deductibility of child care expenses has remained the
same ($4,800 by way of § 21 and $5,000 by way of § 129).

64 Diez-Angella v. Commissioner, 48 T.C.M. 496 (1984).
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child support.6 5 It is ironic that the Code will allow huge corpora-
tions to deduct for the allowance of bad debts, 66 but will not allow
for a lower class wife to deduct while trying to raise her children. 7

This penalizes the wife because child care becomes an out of
pocket expense.68

Most states base awards such as child support on two factors:
the supportee's needs and the supportor's ability to pay.69 Yet this
will often amount to a function of the husband's70 ability to pay.
Furthermore, if over time the child's needs change (disability,
tutoring, etc.), who other than the wife will end up covering this
bill?71

Laurie L. Malman delineates the general theories of alimony
of which not one considers this increase in child care.72 Some stat-
utory schemes attribute alimony payments to the wife's lost earning
capacity coupled with her contribution to the marital entity.73 This
has come to be known as the "marriage-as-partnership" ideal. 4

Others contend that we attribute marital divisions of property as a
means for providing for the future financial needs of the spouse.75

Once again however, the child is not considered in these
decisions.7 6

65 Id.
66 See I.R.C. § 166(d) (1994).
67 See Perry v. Commissioner, 92 T.C. 470 (1989), aff'd, 912 F.2d 1466 (5th Cir. 1990);

Imeson v. Commissioner, 28 T.C.M. 899 (1969), affWd, 487 F.2d 319 (9th Cir. 1973).
68 See Richard C. E. Beck, The Deductibility of a Worthless Right to Contribution for Joint

Taxes: The Mistaken Line of Cases Under Rude v. Commissioner, 9 VIR. TAX REv. 313, 353.
This article suggests that we should allow a deduction for bad debts once they are declared
uncollectible by the wife. The husband's obligation is now terminated and the husband
receives a discharge of indebtedness, which is taxable. Thus, there is little to no loss of tax
revenue. I advise against such a practice because of its administrative impracticability.

69 See UNIr. MARRuAGE AND DIVORCE ACr § 309, 9A U.LA 400 (1987 & Supp. 1994). But
see supra note 61 and accompanying text. As the states apply the Uniform Marriage and
Divorce Act, they emphasize the ability to pay and not the needs of the child.

70 See Malman, supra note 58, at 376 & n. 58. The author presumes the husband to be
the payor, since this has historically been the case.

71 See, e.g., N.Y. DOM. REL LAW § 236, Pt. B(6) (McKinney's 1994). This law lists factors
such as custodial or child-rearing responsibilities in determining alimony support. See also
I.R.C. § 71 (c) (1) (disallowing deductibility of alimony if it changes because of the contin-
gency of a child-related event). See supra note 61 and accompanying text for child support
determination.

72 See Malman, supra note 58, at 376-78.
73 Id. at 377 & n. 65. See also, e.g., N.Y. DOM. RE. LAw § 236, Pt. B(6) (a) (8) (McKin-

ney's 1994).
74 Malman, supra note 58, at 378.
75 See LenoreJ. Weitzman & Ruth B. Dixon, TheAlimony Myth: Does No-Fault Divorce Make

a Difference, 14 FAM. L.Q. 141, 146 (1980).
76 Malman, supra note 58, at 377. He argues that the payment sum is only comprised of

concepts such as rehabilitative alimony, severance pay, and unemployment insurance.
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Lawrence Zelenak77 suggests several allocation proposals: (1)
allocating the deductions and the credits specifically to the spouse
who incurred the expense;" thus, for example: (a) medical ex-
penses would be deductible by the treated spouse;79 (b) state and
local taxes"° would be deductible by the spouse liable for the taxes;
(c) interest on home mortgages8' would be deductible by the
debtor spouse; and, (d) child care costs would be deductible by the
caring spouse; (2) all items would be allocated to the spouse mak-
ing the payment, regardless of who incurred the liability;82 and (3)
all items would be allocated through some formula, without regard
to either liability or payment.83 Possible formulas include allocat-
ing 100% to the higher income spouse, allocating items evenly be-
tween spouses, or allocating items in proportion to income. 4

None of these theories will assist in encouraging the woman to
enter or reenter the work-force, since the allocation proposal in its
finest form, i.e., allocation proposal one, simply affords her the in-
adequate tax benefit. Allocation simply leads to inequities in the
Code.85 According to proposal two, the same woman receives the
full deduction. However, it is still a grossly inadequate deduction
at best.86 Proposal three suggests a "formula," but it is limited to an
allocation mechanism which leaves us no further than the other
theories.8 7

The only solution we are left with is to increase the deduction
to protect divorced wives. Divorce has plagued our society for
years, as has separation leading up to divorce. Therefore, separa-
dion must be addressed in the same context.

77 Lawrence Zelenak, Marriage and the Income Tax, 67 S. CAL. L. REv. 339, 391-94 (1994).
78 Id. at 391. This was the rule under the pre-1948 separate return system. Before the

1948 income splittingjoint return, private tax lawyers would invent ingenious husband-wife
arrangements shifting income from one spouse to another. Families would then apply
income toward the spouse's specific deduction. A wife could then utilize a deduction on a
husband's earned income. This caused a loss of revenue and a stress on the tax system. See
Boris I. Bittker, Federal Income Taxation and the Family, 27 STAN. L. Ray. 1389, 1441 (1975).

79 The current rule is that one may only deduct under a separate filing system if you
both incur and pay the expense. I.R.C. § 164(c) (2) (1994). However, with medical ex-
penses, the payor deducts, regardless of who incurs. Id. § 213 (1994).

80 Id. § 164 (1994).
81 Id. § 25 (1994).
82 Zelenak, supra note 77, at 391.
83 Id.
84 Id.
85 For instance, she might incur a huge medical expense, receive the deduction, yet the

husband pays the expense. Besides the administrative problems involved, this is grossly
unfair.

86 It is still the same inadequate deduction relative to the huge child care expense. For
example, if the children are living with the mother, she incurs the liability and if the hus-
band pays the expense, he claims the deduction. However, expenses are the same, while
the tax benefits are no greater.

87 See supra note 85.
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The problem is further exacerbated in the context of separa-
tion because the Code provisions on child care are limited to "a
decree of divorce or of separate maintenance. '8 8 Thus, one's abil-
ity to utilize the deduction might turn on the state's allowance for
marital status. 9 This is unfair, as only certain couples within the
same marriage capacity will have access to the deduction.9" The
Code provisions allowing for a child care deduction only apply to
married couples filing a joint return.9 After separation, if the
couple does not cooperate well enough to file such a return then
they are precluded from reaping the benefits of the child care
credit.92 The threat of nonpayment by the noncustodial parent is
even greater in the case of separation than in the event of
divorce.93

Even if the spouse can file ajoint return, the joint return re-
mains problematic. Spouses who file ajoint return lose part of the
Section 21 child care credit if combined adjusted gross income on
the return exceeds $10,000.94 Additionally, if the noncustodial
spouse does not work, the child care credit will be unavailable to
the couple filing the joint return because of the earned income
limitation.95 The law specifically states that if individuals are mar-
ried then the credit only applies if they file a joint return. 6 The

88 I.R.C. § 21(e) (3) (1994). Generally, under the provisions of the code, a spouse is
considered "separated" if the spouse is legally separated under a decree of divorce or sepa-
rate maintenance. See id. § 7703(a) (2).

89 See Susan Kalinka, Acts 1990, No. 1009: The Repeal of Provisions for Separation From Bed
and Board Increases the Federal Tax Burden of Separated Spouses in Louisiana, 53 LA. L. REv. 597,
600 & n. 16 (1993).

90 See, e.g., Capodanno v. Commissioner, 602 F.2d 64 (3d Cir. 1979) (holding that a
NewJersey separate maintenance decree did not constitute a legal separation under appli-
cable statute and thus, since taxpayers were married, they had to file as "married individu-
als filing separate returns" rather than being entitled to file as "unmarried individuals");
Boyer v. Commissioner, 732 F.2d 191 (D.C. Cir. 1984) (holding that a Massachusetts tem-
porary order of support did not effect a legal separation under Massachusetts law, and
therefore taxpayer could not claim marital status of single); Palmquist v. United States, 284
F.Supp. 577 (N.D. Cal. 1967) (holding that a California state court judgement, ordering
husband to comply with terms of settlement agreement, did not result in husband and wife
being "legally separated" within the meaning of the tax code); Rafal v. United States, 267
F.Supp. 61 (D. Del. 1967) (holding that a legal separation within the meaning of the tax
code can only be effected in Delaware through an absolute divorce or a divorce from bed
and board); But see Legget v. Commissioner, 329 F.2d 509 (2d Cir. 1964) (holding that a
Florida decree of separate maintenance caused wife to be "legally separated" from her
husband with the result that periodic support payments were deductible by husband under
§§ 71(a), 215(a) of the tax code).

9' I.R.C. § 21(e)(2) (1994).
92 Id. § 21(e) (4) (A) (ii) (1994). See Kalinka, supra note 89, at 701.
93 This is because no settled court order exists to enforce payment.
94 The amount of the refundable credit diminishes by 1% for each $2,000 over $10,000.

I.RC. § 21(a)(2) (1994).
95 Id. § 21(d) (1994).
96 Id. § 21(e)(2) (1994).
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only way to avoid this is through the "abandoned spouse" rule.97

Under this rule a taxpayer is not considered married if: (1) the
taxpayer maintains as his or her home or household, 98 for more
than one-half of the taxable year, the principal residence of the
taxpayer's dependent child;99 (2) the taxpayer furnishes over one-
half of the cost of maintaining the household during the taxable
year;100 and (3) during the last six months of such taxable year, the
taxpayer's spouse is not a member of the taxpayer's household. 1 1

The fact that marital status turns on a matter of state law fur-
ther complicates this matter. 0 2 For the custodial parent to qualify
as a head of household she must be unmarried or qualify under
the previously mentioned "abandoned spouse" rule. As long as the
community'0 5 is not terminated she will not qualify for the deduc-
tion.'04 The Supreme Court0 5 has held each spouse responsible
for half of the tax obligations of the community. 0 6 As long as the
community remains in existence, the custodial parent must pay
half of the tax.'07 The courts apply this obligation whether or not
the couple has been living together. 08 Thus, the problem is com-
pounded by the fact that the wife pays an exorbitant tax, and still
cannot entitie herself to the child care credit under Section 21.

Susan Kalinka suggests legislation requiring states to enact a
uniform judgement of legal separation, thereby terminating the
community. 10 9 However, due to its innovative nature, this will take
years on the floor of Congress before it becomes law. A more expe-
ditious solution would be to increase the child care benefit. This
can be easily and quickly instituted as the Internal Revenue Code is
reviewed on an annual basis.

If a status of legal separation is granted, the availability of the
benefit will turn on whether one has received this status; a granting

97 Id. §§ 21(e) (4), 7703(b). A spouse need not be deserted to qualify. The law requires
that the taxpayer live apart from his or her spouse during the last six months of the taxable
year to qualify. Id. § 7703(b) (3) (1994). See also Kalinka, supra note 89, at 637.

98 Those who dwell under the same roof and constitute a family comprise a household.
99 I.R.C. §§21(e)(4)(A)(i), 7703(b)(1) (1994). Children will qualify under

§ 152(e)(3) or (4) (1994).
100 Id. §§ 21(e) (4) (A) (ii), 7703(b) (2) (1994).

11 Id. §§ 21(e) (4) (B), 7703(b) (3) (1994).
102 See Kalinka, supra note 89, at 579.
105 The Community consists of all property acquired by the spouses after the marriage

except property acquired by the individual by gift, devise, or decent, or by use of the pro-
ceeds of separate property. BLACK'S LAW DICTIONARY 280 (6th ed. 1990).

104 See Kalinka, supra note 89, at 638
105 Poe v. Seaborn, 282 U.S. 101 (1930).
106 Id. at 118.
107 See Abrams v. Commissioner, 57 T.C.M. 1433, 1438 (1989).
108 Kalinka, supra note 89, at 639 & nn. 196, 197.
109 Id. at 635.
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process which could take years in the courts."' Thus, those who
are denied such legal status will have higher taxes and will there-
fore be subsidizing others who receive this benefit. By increasing
the deduction across the board, all will receive this benefit.

3. Joint Returns and the Marriage Penalty

This note has referred to the significance of filing a joint re-
turn. It has been the subject of many tax policy issues and there-
fore warrants its own investigation.' Under a joint filing system
the spousal incomes are aggregated to form one taxable rate.'1 2

Thus, a woman earning $25,000 a year does not pay taxes at a
$25,000 rate. Instead, her salary is combined with her husband's
and her income is taxed at a rate applicable to the sum total of the
couple's incomes." 3 Thus, a woman's $25,000 salary is taxed at a
much higher rate than a single worker, and leads us to a funda-
mental problem in tax policy. This is a problem because two-
earner families may be worse off than if they had remained single.
The result is the infamous "marriage penalty" - that is, the added
tax paid by the two people who have roughly the same earnings
and who marry one another.

The relevant point is that the secondary worker in a married
couple is subject to tax rates determined by the income of the pri-
mary worker. The "secondary worker" is the person whose income
is lower, and whose commitment to working is generally less than
that of the primary worker. In our society, the secondary worker is
most often the wife." 4 The secondary income will be thought of as
the marginal income, since it is most likely to be the income that
the couple would consider sacrificing over the income of the pri-
mary worker. Thus, the marginal rates that must be taken into ac-
count by married secondary earners, mostly women, must be the
higher rates resulting from the fact that the primary worker's (hus-
band's) income uses up the lower rates." 5 This effect is magnified
by the fact that the wife's alternative of providing services in the

110 This theory fails to consider that it is the existence of community property that
causes delays in divorce proceedings. Therefore, ajudgement dissolving the community
property will not take less time to adjudicate.

111 Married individuals are permitted to file ajoint return. I.RC. § 6013 (1994).
112 Id. § 2(a) (1994).
1Is This rate presents the lowest of the four taxable rates. See id. § 1 (a)-(d).
114 KLIEN & BANKmvAN, supra note 59, at 40.
115 This occurs because the higher income of the husband pushes the taxable rate of the

wife up, to begin at a higher level. For instance, a single individual making $29,600 or less
is taxed at 15%. I.R.C. § 1(b) (1994). However, if that individual files ajoint return with
one who is earning $100,000, the two salaries will be aggregated and taxed at a rate of 31%.
Id. § 2(a). Thus, the same earner must pay an additional 16% in taxes.
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home, rather than working outside the home, results in "imputed
income" '116 which is not taxed at all. One must also bear in mind
that the social security tax is a significant burden for the secondary
earner. When one adds state and local income taxes, the amount
may approach 35% in some states." 7

With this great tax burden caused by the "marriage penalty,"
coupled with the social security tax, a tremendous disincentive is
created for a wife to enter or reenter the work-force. Furthermore,
under a joint filing system, the husband may claim the wife as a
dependant and therefore be entitled to an exemption."18 Once
the wife goes to work, the personal exemption shifts to the wife." 9

Thus, the wife is not taxed on that amount but the husband looses
a huge tax shelter causing a hidden tax.' 20 This makes it even cost-
lier for the wife to enter the work-force. With the increasing cost of
child care, a couple will lose money by having the secondary earner
work and not stay home to rear the kids.

Many theorists suggest the advent of a separate filing even for
married couples. Marjorie J. Kornhauser vociferously argues that
separate returns are more equitable, more consistent with basic tax
structures, more efficient, and better at accomplishing social family
goals. 2' This theory is sound in foundation, but does not address
the burdening cost of child care. Kornhauser proposes administer-
ing a separate filing system, attributing child care expenses to a
specific income, and not to the combined community property. 22

We will have a horrifying display of selflessly shifting the burden of
child care away from the non-deducting spouse to the other
spouse.123 Furthermore, the obligatory filing of a joint return was
enacted as a response 124 to Poe v. Seaborn,'25 and Lucas v. Earl 126 In
Lucas, the court stated that a couple could not split their income,

116 An issue that we will investigate in greater detail in Part II, section 4, infra pp. 126-29.
117 This suggestion uses a 10% state tax but allows the family the benefit of a federal

deduction at the reported 30% bracket netting 7%.
118 I.R.C. § 151(c)(1)(A) (1994).
119 Id. § 151(d) (1994).
120 Once the wife exceeds the $2,000 salary, she utilizes the personal exemption and it is

removed from the husband. See, e.g., I.R.C. § 151 (c) (1) (A), (d) (2). This is a net loss to
the couple since the husband loses a greater deduction than the wife gains because he is in
a higher tax bracket.

121 See Marjorie E. Kornhauser, Love, Money and the IRS: Family, Income-Sharing, and the
Joint Income Tax Return, 45 HASTINGS L.J. 63 (1993).

122 Id. at 80-92. This theory argues for full allocations to women because studies show
they are better at spending it on the children.

123 As the providing parent would lose in costlier care for children, the burden would be
shifted to the other parent with the goal to spend as little on the child as possible.

124 Zelenak, supra note 77, at 344.
125 282 U.S. 101 (1930).
126 281 U.S. 111 (1930).

1996] 127



CARDOZO WOMEN'S LAW JOURNAL

despite a valid contract that assigned money earned by one spouse
to another. 127 In contrast, the court in Poe held that in a commu-
nity property state, the non-earner spouse would be taxed on half
the income of the earner spouse.12 8 This system has held up for 57
years, and abolishment seems unlikely.

The key is to not concentrate on abolishing the joint return,
but rather to propose increasing the tax benefits to compensate for
the "marriage penalty." The individual filing system introduces
problems of attributing the deductions to the appropriate payor of
the expense and of allocating division of ownership between
spouses to the appropriate taxpayer. 129 If we merely increase the
current deduction then we can maintain the current filing systems
under all regimes. The woman's desire to enter or reenter the
work-force will be compensated by the deduction. There will be no
societal pressure to stay single or to not have children.

Finally, all of the theories addressing the "marriage penalty"
forget about the "marriage bonus." The marriage bonus involves
situations where one-earner couples will be allowed a measure of
income splitting, and will therefore enjoy a marriage bonus. 30 This
occurs because the earning spouse can now claim his or her spouse
as a dependent and thus be allowed a deduction."' Additionally,
people filing a joint return get two personal exemptions13 2 and a
higher standard deduction.133 If separate returns are filed, the
wife deducts $2,50011 but it is a deduction off a lower tax bracket,
so less of it is a benefit to the family.

Whatever the merits of a separate filing system, the present
inertia of tax law prevents a realistic attempt at implementing
one.3 5 The system is better off with a simple proposal to increase
the child care deduction.

4. Imputed Income
The failure of the federal income tax system to tax imputed

income has been the point of much controversy throughout the
years. Although, the concept of imputed income has been

127 Lucas, 281 U.S. at 115.
128 Poe 282 U.S. at 118.
129 Laura Ann Davis, Note, A Feminist Justification for the Adoption of an Individual Filing

System, 62 S. CAL. L. REv. 197, 238 (1988).
130 Zelenak, supra note 77, at 341 & n. 8.
131 I.R.C. § 151(b) (1994).
132 Id. § 151(c) (2) (1994).
133 Id. § 63(c)(2)(A) (1994).
'34 Id. § 63(c)(2)(D) (1994).
135 Zelenak, supra note 77, at 404.
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touched on tangentially in this note, a more detailed discussion is
warranted. We begin with a brief explanation of this issue of tax
law.

To explain imputed income, I will revert back to the introduc-
tory example of Barbara andJoseph. Barbara forgoes employment
opportunities to stay at home, cook meals, clean the house and
care for her kids. She did this to save on the relatively expensive
costs of a cook, maid and baby-sitter. Therefore, the household
saved on these common expenditures. This savings represents an
income to the family.'36 Similarly, by buying a house, one avoids
paying rent and this savings is now imputed to income. 37 Con-
gress has not attempted to tax imputed income from the use of
taxpayers efforts or the use of their own property. The Internal
Revenue Code, mainly for reasons of equity and administrative
convenience, has not argued that such benefits constitute income
within the broad meaning of Section 61 (a).138

Many have argued that this failure to tax "imputed income"
discourages labor force participation by secondary earners. 39

Although the relevance of imputed income to married couples is
clear, the precise effects are hard to measure. Practically every ser-
vice that a spouse performs at home constitutes untaxed "imputed
income." The family would have to pay for a variety of services,
such as child care and housekeeping, with after-tax dollars. For
example, suppose a 33% tax rate; a wife must earn $15,000 merely
to replace $10,000 worth of services that she had been supplying to
the home. 140 By performing those services herself, the wife obtains
a tax benefit for the entire family. The wife, otherwise, would have
to earn the $15,000 to pay for the $10,000 worth of services in her
home. This would further discourage wives in the secondary
earner position from reentry or entry into the labor force.

One proposed solution to this problem is to provide a subsidy
to secondary earners, financed by a higher rate on primary earn-

136 The family would have had to have paid for all of these services. Therefore, this
savings might represent an increase to wealth. As savings is the function of income minus
consumption, the more one saves the greater his income will be. PAUL A. SAMUELSON &
WILu i D. NoRDHAus, MACROECONOMICS 126 (13th ed. 1989).

137 The mortgage payments that most home buyers incur do not cancel out the rent
savings because mortgage payments accumulate in the form of equity.

138 KLIEN & BANimAN, supra note 59, at 117.
'39 McCaffery, supra note 30, at 1001 & n. 67.
140 The 33% rate is appropriate for many lower income secondary earners. The effect is

caused by the addition of basic tax rates, the phaseout of the earned income credit and
social security taxes. See McCaffery, supra note 30, at 1003 & n. 72. If we add on state and
local tax, a wife might affectively be taxed 50% on the first $10,000 that she earns. See, e.g.,
N.Y. TAX LAw §§ 601(a), 1304(b) (McKinney's 1995).
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ers."' This change would not entirely remove the imputed income
effects but no traditional income tax would.'42 The reasoning is
that if the wife stays home, she will be effectively taxed by forgoing
the subsidy. On the other hand, if the husband cuts back on his
labor market hours to stay home to assist with the children and
housework, he will receive a full income bonus.' 43

Such a proposal is not meritorious. Subsidizing secondary
earners at the expense of primary earners is unfair at best and un-
constitutional at worst.' In reality, all that could be accomplished
is the "evening of the score" by the raising of taxes on single in-
come families, instead of increasing the benefits for all.145 The
costs will remain the same, and families will still get hurt. Taxing
imputed income would be futile. There is no way to calculate it,
and to value it is too burdensome to the intended capabilities of
the Code.

Some theorists argue that if we can calculate value for pur-
poses of capital expenditures and indirect costs, then we can calcu-
late the value of the services of a stay-at-home-spouse. 146 I disagree.
When a company purchases a truck, it is depreciated according to
a standard schedule. 147 Such a truck was purchased for a certain
purpose and an appropriate standard schedule is realistic. By way
of contrast, one does not marry a woman for her intended services
in the home. We marry for higher reasons. There is a fundamen-

141 McCaffery, supra note 30, at 1005.
142 Id.
143 This occurs because the husband moves down to a lower taxable rate while the wife is

subsidized to go to work.
144 Article I, § 8, Clause 1 grants Congress the power "[t]o lay and collect taxes, duties,

imposts and excises, to pay the debts and provide for the common defense and general
welfare of the United States; but all duties, imposts and excises shall be uniform through-
out the United States." This clause has been the source of much controversy in the consti-
tutionality of the income tax. But cf. Helvering v. Lerner Stores Corp., 314 U.S. 463 (1941)
(holding that a high excess profits tax on securities complies with the uniformity clause);
LaBelle Iron Works v. United States, 256 U.S. 377 (1921) (holding that a federal excise tax,
exclusive to corporations and no other business entities, complied with the uniformity
clause); Flint v. Stone Tracy Co., 220 U.S. 107 (1911) (holding that the uniformity clause
simply requires geographical uniformity); Brushaber v. Union P. R. Co., 240 U.S. 1 (1916)
(holding that the uniformity clause is specific to geographical uniformity); Bromley v. Mc-
Caughn, 280 U.S. 124 (1929) (holding that a progressive income tax does not violate the
uniformity clause). For a discussion of this issue, see Michael A. DiSabatino, Annotation,
Supreme Court's Views as to Constitutionality of Federal Tax Legislation under Uniformity Clause of
Article I § 8, Clause 1 of Federal Constitution, 76 L. Ed. 2d 868 (1985 & Supp. 1994).

145 This happens because the husband will pay a higher tax and the wife will be entitled
to no subsidy because she is not working.

146 The Internal Revenue Code classifies property through a table. For example, any
automobile has a useful life of five years. I.R.C. § 168(e) (1994). By way of analogy, any
stay-at-home spouse would incur an imputed income of X-amount of dollars for each
room, each child, etc.

147 Id. § 168(e) (3) (B) (i) (1994).
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tal distinction between the two. The inevitable administrative diffi-
culties of an imputed income tax are insurmountable. The
problem is the impracticability of taxing such notions as rent of an
owned home, taxpayer provided services, and psychic income and
leisure.

Simply focusing on an increase in the tax benefit for child
care will avoid all of these problems. I do not merely argue that
one saves money by staying at home to rear the children. Rather,
by increasing the deduction, we most efficiently allow people to
seek employment while affording care for their children. The ben-
efit through a deduction is a function of total adjustable gross in-
come.14  Similarly, if one were to hire a maid to care for the
children, that maid would be hired based on how much the couple
could afford. This is also a function of one's income and therefore
correlates perfectly to the use of the deduction mechanism.

Furthermore, with a standard deduction method, we avoid all
the administrative pitfalls of taxing imputed income. Evaluating
imputed income "earned" though housekeeping, cooking and
baby-sitting is so fact specific that almost every imputed income tax
will be fought in the tax courts. 149 The only winners of such a bat-
tle will be the lawyers with their tremendous legal fees. If we simply
allow a deduction then the Internal Revenue Code will oversee this
deduction like any other expense, with no extra cost to the
government.

III. A PROPOSAL

This Note suggests replacing the current benefits plan for
child care deduction with the current deduction mechanism. 50 As
discussed in Part I, if an individual has the luxury of a "dependent
care facility" on the premises of his corporation then he can de-
duct $5,000 of his annual income."' If Congress is ready to con-
cede that one may fully shelter such child care costs from taxes
then why does it matter if one forgoes the facility at his corporation
and decides to have full time child care in his own home. 52 Fur-
thermore, one must consider the people who are not employed by
such facilities and therefore do not have accessibility to such "de-

148 Id. § 63 (1994).
149 Since the facts of each one of these cases may be distinguished, there are few prece-

dents that have been set; therefore, cases will have to be settled in the courts before the
fact-finder.

150 See I.R.G. §§ 63(b) and 161 (1994).
151 Id. § 129 (1994). See also supra text accompanying note 27.
152 Interview with Norman Rosenbaum, Professor of Law, University of Melbourne, in

New York, N.Y. (Nov. 17, 1994).
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pendant care facilities." 5 ' If only a certain group of individuals
have access to these more beneficial plans then this is a discrimina-
tory method of taxation by the Code. If we combine all forms of
tax benefits for child care deductions then we avoid any possibility
of discriminatory behavior.' All people will then have access to
this benefit. Additionally, if we provide a benefit exclusive to one
group of individuals then they are being subsidized at the expense
of another group. 155 This is particularly troubling when the rich
are being subsidized at the expense of the poor.

The dependant care facility is issued under the "cafeteria
plan."'1 56 Under this plan, one must use all of the $5,000 on child
care and cannot take it back from the employer in the form of
taxable income.'57 The rationale offered by the treasury is that the
nontaxable benefits should be viewed as insurance.15 Testimony
before Congress evidences the fact that they were also concerned
about a loss of tax revenue. 59 Notwithstanding this concern, it
would make sense to go one step further and deduct all amounts
spent (whether through Section 21 or Section 129) on benefits
available under cafeteria plans (i.e., child care).

Previously mentioned was the fear of subsidizing one group of
individuals at the expense of another. If we apply the deduction
method, then the child care expenses of the rich will warrant
greater deductions because they are in a higher tax bracket and
therefore deduct greater cash amounts. 160 Furthermore, many
poor individuals may receive no benefit out of the personal deduc-
tion because their total deductions do not exceed the amount of
the standard deduction.' 61

This Note offers a proposal to introduce a "phaseout"162 mech-
anism into the child care deduction. We begin by placing a dollar
limit, indexed for inflation, on the amount of child care deduc-
tions one may declare for a child, i.e., $10,000. This amount is fully

'55 See McCaffery, supra note 30, at 1007 & n. 86, 1008 & n. 95.
154 This proposition holds for the elimination of § 129 facilities and the allowing for

equal deductions no matter how one incurs the child care expense.
155 See supra note 28 and accompanying text.
156 I.R.C. § 125 (1994).
157 Proposed Treas. Reg. § 1.125-1, 49 Fed. Reg. 19321, 19324 (1984). The exceptions

to this "use-it-or-lose-it" rule are changes in family status (i.e., marriage, divorce or death of
a child).

158 See KLiEN & BANKMAN, supra note 59, at 109.
159 130 CONG. REc. 19018-20 (1984) (statement by Rep. Dan Rostenkowski).
160 See Griffith, supra note 28, at 352.
161 I.R.C. § 63(c)(2) (1994).
162 To maintain consistency, the phaseout should resemble the one already employed by

the personal exemption of I.R.C. § 151(d) (1994).
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deductible until an individual reaches the "threshold" 63 amount.
In the case of the taxpayer whose income exceeds the threshold
amount, his deduction amount would be reduced by the applicable
percentage. The applicable percentage means 2 percentage points
for each $1,000 by which the taxpayer's adjustable gross income
exceeds the threshold amount. The threshold amounts will be
$150,000 forjoint returns, $125,000 in the case of a head of house-
hold, $100,000 in the case of an individual who is not married or a
head of household, and $75,000 in the case of a married individual
filing a separate return.164 These amounts of course will employ a
mechanism to be adjusted on an annual basis for inflation.

By decreasing the amount deductible after a certain level, we
do not have these huge benefits and deductions accruing to the
wealthy. Furthermore, by capping the child care amount at
$10,000, there is no potential for the deduction to be unfairly ex-
cessive for the rich. Under this system, the total cash savings for
the rich will be less than to the poor. This can be defended in
policy terms, because the rich do not need as much assistance.
This is reiterated by deducting the first $10,000, meaning that a
parent with one child will not pay taxes until they make over
$10,000. This acquiesces with the upholding of the personal ex-
emption. Ronald Reagan introduced the personal exemption with
a pro-family policy.' 65 This was scheduled to expire in 1996. How-
ever, it was made permanent in 1993.166 From conservative repub-
lican167 to liberal democrat,' 68 this system has been held in high
regard.

Additionally, the phaseout would finance additional changes
that would increase child care benefits for those who truly need
these costs subsidized.' 69 Since the phaseout would parallel the
phaseout for personal exemptions and itemized deductions en-
acted by the 1990 legislation, 70 it is a consistent way to restore
progressivity in the income tax system.

163 I.R.C. § 151(d) (1994).
164 These figures correspond to the already accepted threshold amounts of the personal

exemption. See I.R.C. § 151(d) (3) (C) (i-iv) (1994).
165 The Tax Reform Act of 1986, Pub. L 99-514, sec. 103, 100 Stat. 2085, 2102 (1986).
166 Budget Reconciliation Act, Pub. L. 103-66, sec. 13205, 107 Stat. 312, 462 (1993).
167 Statement by President Ronald Reagan upon Signing H.R. 3888, Pub. L. No. 99-514,

1986 U.S.C.CAN. (100 Stat.) 4975.
168 Remarks on signing the Omnibus Budget Reconciliation Act of 1993, 29 Weekly

Comp. Pres. Doc. 1597 (Aug. 10, 1993).
169 Wendy Gerzog Shaller, Limit Deductions or Mixed Personal/Business Expenses: Curb Cur-

rent Abuses and Restore Some Progresivity into the Tax Code, 41 CAT. U. L REv. 581, 612 & n.
170 (1992).

170 See Omnibus Budget Reconciliation Act of 1990, Pub. L No. 101-508, sec. 11103, 104
Stat. 1388-400, 1388-406 (adding § 68).
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Wendy Gerzog Shaller17 1 suggests an income ceiling 72 to
avoid subsidizing the rich but I disagree because then the rich will
be subsidizing the poor. 73 Furthermore, an income ceiling will
harm the child care industry 7l-something we want to avoid be-
cause many of these secondary earners might choose to enter the
child care industry. We can justify applying the phaseout to child
care because such expenses are not a function of one's income;
rather, it is a cost of earnings, regardless of income.

CONCLUSION

The mixed business/personal expense has been a controver-
sial matter over the years. In light of the fact that this deduction
produces great inequities in the system, reforms are necessary.
The child care deduction must be amended. The inequity in the
current system forces secondary earners (usually women) to forgo
employment opportunities because, with the increasing price of
child care, it is too expensive to work.

Many theorists have addressed this problem by attacking the
symptoms. They advise taxing imputed income and mandating the
filing of separate returns for married couples. These methods
cause more problems then they seek to cure, are administratively
impracticable, and most importantly, fail to address the sources of
the problem. The new deduction will allow for a full deduction
with a gradual phaseout when one exceeds the threshold amount.
There will be no income ceilings. There has been resistance to the
phaseout for high income taxpayers. If such a phaseout is coordi-
nated with the already enacted income phaseouts of the personal
exemption, it may be more politically acceptable.

Efrem Z. Fischer

171 Shaller, supra note 169, at 612.
172 Thus, the deduction is totally eliminated at upper income levels.
173 This would be the result because tax benefits for the poor would have to be funded

by an increase in taxes to everyone else.
174 As the deduction is eliminated, child care becomes more expensive and people will

cut back on spending in this area.
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